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WITH  the  present  yolume  this  series  of  reports  is  ended.  It 
was  commenced  with  an  honest  desire  to  reform  the  matter 
of  Supreme  Gonrt  reporting  in  this  State^  and  has  been  honestly 
prosecnted  with  that  object  in  yiew  —  with  what  success  the  pro- 
fession can  best  judge. 

An  official  reporter  having  been  appointed  by  the  judges  of  the 
Supreme  Court,  in  conformity  with  the  constitution  and  in  pur- 
suance of  a  statute  of  the  State,  there  would  seem  to  be  no  longer 
any  need  of  this  series,  and  we  have  no  desire  to  impose  any 
additional  burden  upon  the  profession  or  to  place  any  obstacle  in 
the  way  of  the  gentleman  selected  by  the  court.  We,  therefore, 
leaye  the  field  open  to  him  in  the  hope  that  he  will  so  fully  occupy 
it  that  there  will  be  occasion  or  room  for  no  competitor.  And 
we  believe  that  there  will  be  no  trouble  in  that  regard  if  he  shall 
follow  the  example  we  have  set  for  him  as  closely  in  the  future 
as  he  has  done  in  the  past 
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CORRIGENDA. 


The  Court  of  AppealB  hu  pawed  apon  oates  heretofore  publiahed  in  these 
reports  as  follows : 

Andeman^  Petition  o/,  vol.  IV,  p.  668 :  Order  of  General  Term  affirmed  in  so 
far  as  it  reverses  order  of  Special  Term,  and  modified  by  ordering  a  rehearing 
at  Special  Term. 

BeSv.  Dagg*  vol.  n,  p.  823:  Judgment  reyersed  and  new  trial  granted. 

ElanchardY.  Wegtem  UnUm  Telegraph  Company,  vol.  Ill,  p.  775 :  Order  grant- 
ing new  trial  reversed,  and  judgment  of  Special  Term  affirmed. 

Booth  V.  Eighmie,  vol.  m,  p.  878 :  Judgment  affirmed. 

Booth  V.  Spuyten  DugvU  BoUIng  MUL  Con^panyt  vol.  Ill,  p.  868:  Judgment 
affirmed. 

Brundagev.  Brundage,  vol.  I,  p.  82:  Judgment  affirmed. 

Buah  V.  Hicikes,  vol.  II,  p.  866 :  Judgment  affirmed. 

Codding  v.  VFomsZey,  vol.  IT,  p.  49:  Judgment  affirmed. 

Cole  V.  Mann,  vol.  Ill,  p.  880:  Order  affirmed  and  Judgment  absolute  for 
plaintilL 

Cole  V.  NUeef  vol.  V,  p.  451 :  Judgment  affirmed. 

CciUman  v.  Shatuek,  vol.  V,  p.  8:  Judgment  affirmed. 

Comttoek  v.  Warner ,  vol.  II,  p.  668:  Judgment  affirmed. 

DdU  V.  Brooklyn  City,  eto.,  J?.  R.  Co.,  vol.  Ill,  p.  686:  Judgment  affirmed. 

DaUymple  v.  Hillenbrand,  vol.  V,  p.  57 :  Judgment  affirmed. 

DarUng  v.  Bretos/er,  vol.  V,  p.  670:  Judgment  affirmed. 

DeveUn  v.  Crary,  vol.  Ill,  p.  765:  Judgment  affirmed. 

Dewey  v.  Board  of  Supervisors  of  Niagara,  vol.  4,  p.  606. 

Driggs  v.  Sknson,  vol.  m,  p.  786:  Judgment  affirmed. 

Frazier  v.  McCloskey,  vol.  11,  p.  266:  Judgment  reversed  and  new  trial 
granted. 

Oardner  v.  People,  vol.  Y,  p.  678 :  Judgment  affirmed. 

Gates  V.  Beecher,  vol.  Ill,  p.  404 :  Judgment  affirmed. 

GfiB  V.  People,  vol.  V,  p.  808:  Judgment  affirmed. 

Chreene  v.  Mayor  of  New  York,  vol.  Ill,  p.  758:  Judgment  reversed  and  new 
trial  granted. 

Oriersoti  v.  Mason,  vol.  m,  p.  185:  Judgment  affirmed. 

Hartnett  v.  WandeU,  voL  V,  p.  96 :  Judgment  of  Supreme  Court  reversed  and 
decree  of  Surrogate  affirmed. 

H'eyne  v.  Blair,  vol.  Ill,  p.  807:  Judgment  reversed  and  new  trial  granted. 

Hirikleyy.  N.  Y.  Cent,,  etc,,  JR.  R,  Co.,  vol.  Ill,  p.  281:  Judgment  affirmed 
and  judgment  absolute  for  defendant. 

Hoppough  V.  Struble,  vol.  II,  p.  664 :  Judgment  reversed  and  new  trial  granted, 
unless  defendant  stipulate  to  modify  the  judgment. 

Jones T.  HamiU,  vol.  II,  p.  676:  Judgment  affirmed. 

Kirkland  v.  Dinsmore,  vol.  lY,  p.  804:  Judgment  reversed  and  new  trial 
granted. 

Llamosas  v.  Llamosfu,  vol.  lY,  p.  574:  Appeal  dismissed. 

Lenahan  v.  People,  vol.  Y,  p.  265 :  Judgment  affirmed. 
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LiUU,  PettUofi  of,  Yol.  V,  p.  84B:  Order  of  General  Term  reversed  and  order 
of  Special  Term  affirmed. 

LudUno  y .  Dole,  vol.  IV,  p.  655 :  Judgment  affirmed. 

MaaomUian  v.  Mayor  of  Neto  York,  vol.  lY,  p.  491 :  Judgment  affirmed. 

MUUairy  Parade  Ground,  Matter  of,  vol.  IV,  p.  671 :  Order  affirmed. 

Moran  v.  Dcurin,  vol.  Ill,  p.  761 :  Judgment  affirmed. 

Moores  v.  lAmt,  vol.  IV,  p.  151 :  Judgment  affirmed. 

MuUaHy  v.  Mayor,  vol.  VI,  p.  168 :  Judgment  affirmed. 

Nickelaon  v.  WiUon,  voL  IV,  p.  106 :  Judgment  reversed. 

Organ  v.  Stewart,  vol.  Ill,  p.  606:  Judgment  reversed. 

Payne  v.  Bumham,  vol.  IV,  p.  678 :  Judgment  reversed  and  new  trial  granted. 

People  ex  reL  DoyU  v.  Qreen,  vol.  VI,  p.  129 :  Order  affirmed. 

People  ex  rel.  Frost  v.  Wilson,  vol.  V,  p.  686 :  Order  reversed  and  new  trial 
granted. 

People  ex  rel.  Tweed  v.  Lisconib,  vol.  VI,  p.  258 :  Judgment  reversed  and  pris- 
oner discharged. 

Petition  of  Burk,  vol.  IV,  p.  657 :  Order  of  General  Term  modified  by  remand- 
ing proceedings  for  retrial  at  Special  Term. 

Petition  of  Keteltas,  voL  IV,  p.  657:  Order  of  General  Term  modified  bj 
remanding  proceedings  for  retrial  at  Special  Term. 

Quackenboe  v.  Sayre,  vol.  IV,  p.  424:  Order  affirmed;  judgment  absolute  for 
defendant. 

Remington  v.  Palmer,  vol.  IV,  p.  696:  Judgment  reversed  and  new  trial 
granted. 

Risley  v.  Indianapolis,  etc,  JR.  12.  Co.,  voL  IV,  p.  18 :  Order  reversed  and  judg- 
ment on  report  of  referee  affirmed. 

Bohrha>ck  v.  The  JEtna  Ins.  Co.,  vol.  I,  p.  389:  Judgment  affirmed. 

Rohrback  v.  Chrmania  Ins.  Co.,  vol.  I,  p.  889:  Judgment  reversed  and  new 
trial  granted. 

Shufflin  V.  People,  vol.  VI,  p.  215 :  Judgment  affirmed. 

Starbird  v.  Barrons,  vol.  IV,  p.  686 :  Judgment  affirmed. 

Van  Bokkelen  v.  Taylor,  vol.  IV,  p.  422:  Order  reversed  and  judgment  of 
Special  Term  affirmed. 

Van  Rensselaer  v.  AWany  A  West  Stockbridge  R.  R,  Co.,  vol.  Ill,  p.  620 :  Order 
granting  new  trial  affirmed. 

Whitbeck  V.  Building  Material  Co.,  voL  IV,  p.  679:  Judgment  affirmed. 

Wmiamson,  Petition  of,  vol.  V,  p.  849 :  Order  affirmed. 

Woodford  v.  People,  vol.  V,  p.  589:  Judgment  affirmed. 
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Negligence  —  nuuter  and  eeroant. 

In  an  action  to  recoyer  for  the  death  of  an  employee  of  defendant,  caused  by 
the  faU  of  a  mash-tnb  in  coneeqaence  of  the  timbers  which  supported  it 
haying  become  rotteti  from  continued  dampness,  it  was  shown  that  the  con- 
dition of  the  timbers  could  haye  been  discoyered  by  striking  of  boring  into 
them.  It  appeared  that  defendant  employed  a  competent  carpenter  who  had 
charge  of  the  repairs  of  the  brewery.  Held,  (1)  that  the  continued  dampness 
was  sufficient  notice  of  the  necessity  of  watchfulness,  and  an  omission  by 
defendant  or  his  mechanics  to  test  the  condition  of  the  timbers  was  negli- 
gence, and  (2)  tiiat  the  employment  of  a  competent  mechanic  did  not  relieye 
defendant  from  liability.  He  was  bound  to  see  that  the  mechanic  did  his 
duty. 

APPEAJL  by  defendant  from  a  judgment  in  favor  of  plaintiff^ 
entered  upon  the  yerdict  of  a  jury  and  from  an  order  denying 
a  motion  for  a  new  trial. 

The  action  was  brought  by  Anne  Malone^  administratrix,  etc.,  of 
Thomas  Malone,  deceased,  against  Henry  B.  Hathaway,  surviving 
partner  of  the  firm  of  Bevier  &  Co.,  to  recover  damages  for  the 
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death  of  inteetate,  which  was  canfied  by  the  £alling*of  a  mash-tnb 
in  the  brewery  of  said  firm,  where  he  was  then  employed.  The 
accident  was  shown  to  have  been  caused  by  a  rotten  post  and  tim- 
bers supporting  the  floor  upon  which  the  mash-tub  was  placed. 
There  was  at  the  time  a  large  quantil^  of  mash  on  the  floor.  The 
evidence  showed  that  the  rottenness  of  the  timbers  which  was 
caused  by  the  continual  dampness  which  resulted  from  the  char- 
acter of  the  material  placed  on  the  floor  aboye,  could  have  been  dis- 
covered at  anytime  by  striking  or  boring  into  the  timbers,  but  that 
for  a  year  before  the  accident  no  test  had  been  made  of  the  condi- 
tion of  the  timbers. 

It  was  shown  on  the  part  of  defendant  that  the  firm  kept' a  com- 
petent carpenter,  whose  duty  it  was  to  keep  the  building  in  repair, 
also  a  head  brewer  who  had  charge  of  the  building  with  the  car- 
penter ;  that  they  were  instructed  to  keep  the  building  safe,  that 
the  firm,  neither  of  whom  were  practical  brewers  or  carpenters, 
supposed  it  was  so.  It  was  shown  that  the  carpenter  had  before 
the  accident  notice  that  the  mash-tub  was  liable  to  fall  unless 
repairs  were  made.  At  the  trial  the  court  charged  the  jury  that  it 
was  the  duty  of  the  master  to  see  that  the  employee  was  not  exposed 
to  unreasonable  risks,  and  that  he  was  bound  to  furnish  a  safe 
and  secure  building,  and  that  defendant  was  responsible  for  the 
neglect  of  the  carpenter,  and  that  the  question  was  whether  the  car- 
penter failed  to  exercise  reasonable  prudence  in  not  examining  the 
timbers. 

The  case  on  a  former  appeal  is  reported  2  "S.  Y.  Sup.  664. 

ff.  B,  Selden  and  J.  0.  Cochrane,  for  appellant,  cited  De  Graff 
y.  N.  Y.  0.  <&  H.  R.  R.  R.  Co.,  3  N.  Y.  Sup.  255 ;  Ung&r  y.  Forty- 
second  Street y  etc,,  R.  R.  Co,,  51  N.  Y.  497 ;  Warner  y.  Erie  Rail- 
way Co.,  39  id,  468 ;  Wilson  y.  Merry,  L.  R.,  1  Scotch  &  Diy. 
App.  326 ;  WrigU  v.  N.  T.  C.  R.  R.  Co.  25  N.  Y.,  562  ;  Lanin^ 
V.  N.  Y.  a  R.  R.  Co.,  49  id.  521 ;  Oallagher  y.  Piper,  16  0.  B. 
(N.  S.)  669 ;  Frazier  v.  Pennsylvania  R.  R.  Co.,  38  Penn.  St.  104 ; 
Moran  v.  N.  Y.  C.  d  H.  R.  R.  R.  Co.,  3  N.  Y.  Sup.  770. 

James  Brech  Perkins,  for  respondent. 

Present — Mulmk,  P.  J.,  E.  Darwik  Smith  and  Talcott,  J  J. 
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MuLUK,  P.  J.  All  the  qnestions  of  any  importance  presented  by 
this  appeal  were  disposed  of  by  this  court  when  the  case  was  before 
US  on  a  former  oocaMon.  On  the  second  trial  the  judge  merely 
gave  effect  to  the  yiews  of  this  court  as  stated  in  the  opinion  of 
Talcott,  J.  We  then  held,  and  we  have  found  no  reason  for 
changing  our  opinion,  that  the  defendant  did  not  discharge  their 
whole  duty  to  the  men  employed  by  them,  by  employing  competent 
mechanics  to  keep  the  brewery  in  repair.  They  were  bound  to  see 
that  the  mechanics  so  employed  performed  their  duty. 

The  mash-tub  fell  because  the  timbers  that  supported  it  were 
rotten,  and  this  rottenness  was  caused  by  the  water  lying  on  the 
timbers  under  the  tub. 

This  continued  dampness  of  the  floor  was  sufficient  notice  of  the 
necessity  of  constant  watchfulness  to  guard  against  the  rotting  of 
the  timber,  and  to  call  upon  them  to  examine  from  time  to  time 
the  condition  of  the  timber,  and  if  it  was  necessary  to  bore  into  the 
timbers  to  ascertain  accurately  their  condition,  it  was  tjbe  duty  of 
the  defendant  or  his  mechanic  to  do  it,  and  it  was  negligence  to 
omit  it. 

It  would  be  a  reproach  upon  the  administratioD  of  justice  if 
defendant  could  escape. responsibility  for  such  criminal  careless- 
ness as  the  proof  discloses  in  this  case. 

The  judgment  must  be  affirmed. 

E.  Dabwin  Smith,  dissenting.  Several  of  the  exceptions  taken 
by  the  defendant's  counsel  to  the  charge  of  the  circuit  judge,  and 
to  his  refusal  to  charge  as  requested,  I  think  were  well  taken.  The 
charge  confounds  the  negligence  of  the  defendant  with  that  of 
Bagley,  the  mechanic,  employed  by  them  to  keep  the  building  in 
repair,  and  makes  the  defendant  practically  liable  as  an  insurer  to 
all  the  workmen  employed  in  said  building,  as  against  all  injuries 
they  may,  or  any  of  them  might,  receive  in  the  course  of  his  employ- 
ment, in  consequence  of  any  defections  of  said  building,  tools,  or 
in  the  apparatus  and  machinery  used  therein,  or  from  the  negli- 
gence of  any  fellow-servant.  This,  I  think,  is  in  conflict  with  the 
role  as  generally  held,  and  asserted  in  respect  to  the  duty  of  the 
master  to  his  servants.  The  master  is  only  bound  to  exercise  ordi- 
nary care  not  to  expose  his  servants  to  unreasonable  risks.  The 
role  is  well  stated  in  the  case  of  Oilman  v.  Eastern  R.  R.  Co.,  10 
Allen,  238,  as  follows  :  "  It  is  quite  well  settled,  both  in  England 
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and  America,  that  a  master  is  bound  to  use  ordinary  care  in  pro- 
viding his  structures  and  engines,  and  in  selecting  his  seryants, 
and  is  liable  to  any  of  their  fellow-servants  for  his  negligence  in 
this  regard/'  Whether  the  defendant,  as  master  in  this  case, 
had  exercised  this  ordinary  care,  was  a  question  of  fact,  and  not  of 
law,  and  it  was  error  in  the  circuit  judge,  I  think,  to  hold,  that 
when  an  employer  deyolves  the  duty  of  keeping  a  building  in 
repair,  upon  another,  he  does  so  at  the  risk  of  being  responsible 
himself,  that  the  duty  shall  be  performed  by  the  other. 

This  ruling  stripped  the  defendant  of  all  protection  from  the  rule 
that  they  were  only  bound  to  exercise  ordinary  care  for  the  safety 
of  his  servants,  and  is  in  conflict,  I  think,  with  the  rule  as  settled 
in  Warner  v.  Brie  Railway  Co.^  39  N.  Y.  468.  In  that  case  it  was 
held,  that  when  the  master  exercised  due  care  in  the  employment 
of  skillful  and  competent  persons  to  perform  the  service  required 
in  taking  care  of  any  structure,  he  is  not  liable  to  damages  to  an 
employee,  resulting  from  the  negligence  of  such  co-employee, 
unless  there  has  been  actiml  notice  to  the  master,  or  knowledge  on 
his  part  that  defects  existed  in  the  structure,  which,  unless  removed, 
would  be  liable  to  produce  fatal  consequences.  Page  473.  ^'  Personal 
negligence  is  the  gist  of  the  action."  Wright  v.  N.  Y.  G,  R,  R, 
Co.y  25  K.  T.  562,  per  Allen,  J.  When  the  negligence  imputed 
is  that  of  an  agent,  or  fellow-servant  of  a  common  master,  the  mas- 
ter has  been  held  liable  only  in  the  latter  cases  on  the  ground  of 
notice  to  him,  or  to  some  superior  agent  acting  in  his  place  as  mas- 
ter, of  the  incompetency  or  unfitness  of  the  person  employed,  who 
caused  the  injury.  Such  was  the  case  in  Brickner  v.  N.  Y,  Gent. 
R,  R.  Go,,  2  Lans.  506 ;  and  in  Laning  v.  N.  Y.  Gent.  R,  R.  Go., 
49  N.  Y.  621  ;  and  in  Ghapman  v.  JErie  Ry.  Go.,  1  N.  Y.  Sup. 
526.  This  latter  case  has  since  been  reversed,  but  not  upon  any 
ground  considered  or  discussed  in  this  court,  and  is,  in  fact, 
affirmed  upon  the  point  on  which  it  was  decided  in  this  court 
55  N.  Y.  579. 

This  case  was  put  to  the  jury  on  the  ground  that  the  plaintiff 
was  entitled  to  recover  if  Bagley,  the  mechanic  employed  by  defend 
ant  to  take  care  of  said  building,  was  guilty  of  negligence,  and  not 
upon  the  ground  that  such  recovery  could  only  be  had  upon  a  find- 
ing, as  matter  of  fact,  that  the  defendant  was  guilty  of  negli- 
gence. The  negligence  of  Bagley,  a  fellow-servant  of  the  deceased, 
was  treated  as  the  negligence  of  the  defendant.     No  personal 
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negligence  was  charged  or  imputed  to  the  defendant,  either  in  the 
employment  of  Bagley,  or  otherwise,  and  the  cause  was  tried  and 
submitted  to  the  jury  upon  an  erroneous  issue. 

If  a  recovery  in  damages  can  be  had  by  an  employee  against  a 
master  in  a  case  like  this,  where  the  master,  not  being  himself  a 
mechanic,  employs  an  experienced  and  'well-reputed  mechanic  to 
erect  or  supervise  and  repair  his  building,  and  is  guilty  of  no  per- 
""sonal  negligence  in  that,  or  in  any  other,  respect,  then  not  a  manu- 
facturer in  the  State,  obliged  to  employ  many  workmen,  can  safely 
continue  his  business.  He  will  do  so  at  the  peril  of  being  over- 
whelmed with  lawsuits,  resulting  from  injuries  received  by  some  of 
his  employees,  in  consequence  of  the  neglect,  or  want  of  skill,  of 
his  master-builder  or  mechanic,  or  chief  engineer,  in  charge  of  his 
steam  engine  and  machinery,  when  ho  has  done  his  best  to  employ 
skillful  and  competent  persons,  in  charge  of  every  depaif ment  of 
labor,  in  his  manufactory. 

Judgment  affirmed. 


Sims  v.  Bbown. 

Agency — when  attorney  is  liable  as  agent. 

There  is  no  difference  between  the  nature  and  the  extent  of  the  liability  of  an 
attorney  and  that  of  any  other  agent  in  respect  to  moneys  collected  by  hifi 
for  his  principal  and  daimed  by  a  third  person.  Accordingly,  where  an 
attorney,  after  notice  from  plaintiff  that  she  claimed  moneys  collected  by 
him  in  an  action  brought  in  behalf  of  one  A,  paid  it  over  to  his  client; 
held,  that  plaintiff  was  entitled  to  recoyer  of  the  attorney  the  amount  bo 
paid  over. 

APPEAL  by  plaintiff  from  an  order  at  special  term  granting  a 
new  trial  after  a  verdict  at  the  circuit  in  favor  of  plaintiff. 
The  action  was  brought  by  Louisa  Sims  against  Henry  B.  Brow^^ 
to  recover  of  the  defendant,  an  attorney  at  law,  residing  and  doing 
business  as  such  in  the  State  of  Michigan,  moneys  alleged  to 
have  been  received  by  him  as  attorney  for  the  plaintiff,  and  which 
he  wrongfully  paid  to  another  person  after  notice  of  plaintiff's 
title  thereto.  It  was  proved  by  the  defendant  that  one  McNeal, 
in  August,  1866,  called  on  defendant  and  directed  him  to  conv- 
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mence  projoeedings  in  admiralty  against  a  vessel  called  the  Evening 
Star  for  damages  to  the  steam  tug  William  F.  Allen.  McNeal 
told  defendant  the  tug  was  under  the  control  of  Jesse  Sims,  but  he 
(McNeal)  understood  it  belonged  to  this  plaintifl.  Proceedings 
were  commenced  in  the  name  of  this  plaintifl.  The  action  was 
finally  settled  by  the  payment  by  the  owners  of  the  Evening  Star 
of  $75.  After  paying  charges,  etc.,  there  remained  in  defendant's 
hands  $18.03  to  be  paid  to  the  owner  of  the  tug.  In  December, 
1866,  Jesse  Sims  directed  the  defendant  to  commence  an  action 
against  the  Alpina  Harbor  Improvement  Co.  for  dredging  per- 
formed by  Jesse  as  agent  for  John  H.  Sims  with  said  tug,  dredge 
Milwaukie  and  mud  scows.  Defendant  was  then  informed  that  the 
tug,  ete.,  had  been  owned  by  this  plaintiff,  but  then  belonged  to 
John  H.  Sims,  and  he  showed  defendant  a  biU  of  sale  from  plain- 
tiff to  him  dated  August  10,  1866.  The  defendant  amended  the 
proceedings  against  the  Evening  Star  by  substituting  the  name  of 
John  H.  Sims  in  place  of  that  of  this  plaintiff,  and  finding  that  the 
contract  with  the  Alpina  Co.  was  made  with  this  plaintiff,  defend- 
ant amended  the  proceedings,  as  he  was  permitted  by  the  laws  of 
Michigan  to  do,  by  inserting  after  the  name  of  the  plaintiff  the 
words  ''/or  the  benefit  of  John  R,  Sims,"  and  that  thereby  said 
John  H.  Sims  became  the  beneficial  plaintiff  in  the  suit.  The  suit 
against  the  improvement  company  was  settled  by  the  payment  to 
defendant  by  the  company  of  $1,643.89,  and  there  remained  in 
defendant's  hands,  after  paying  costs,  etc.,  $1,222.29,  which,  with 
ii;i8.03,  made  up  the  whole  amount  received  by  defendant.  This 
amount  defendant  paid  over  to  one  Ford  upon  an  order  drawn  by 
said  John  H.  Sims  directing  such  payment. 

Neither  this  plaintiff  nor  John  H.  Sims  had  ever  seen  the  defend- 
ant in  reference  to  the  said  suits  or  the  proceedings  therein.  Jesse, 
at  all  times,  represented  to  defendant  that  the  said  John  H.  Sims 
was  the  owner  of  said  tug  and  other  vessels,  and  that  he  (Jesse) 
was  acting  for  said  John  H.  Sims. 

The  plaintifl  gave  evidence  tending  to  show  that  the  bill  of  sale 
from  her  to  John  H.  Sims  was  a  forgery,  the  plaintiff  herself  so 
testifying.  The  plaintiff  also  gave  evidence  tending  to  prove  that 
Jesse  Sims  was  her  servant  employed  by  the  day  to  finish  the  con- 
tract with  the  Alpina  Company,  and,  in  taking  charge  of  said  tugs 
and  other  boats,  and  that  long  after  said  pretended  sale  to  John  H. 
Sims,  he  (John  H.  Sims)  called  on  her  to  purchase  the  same,  but 
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she  refused  to  selL  Defendant  gave  evidence  tending  to  prove  that 
the  plaintiff  knew  the  contents  of  the  paper  called  the  bill  of  sale^ 
and  that  the  same  was  signed  by  her. 

The  conrt  was  requested  by  the  defendant  to  charge  the  jury  that 
if  they  should  find  that  defendant  was  retained  by^  for  and  on 
behalf  of  John  H.  Sims,  and  that  he  did  not  recognize  the  plaintiff 
as  his  client,  the  plaintiff  could  not  recover.  The  court  refused 
so  to  charge,  but  did  charge  that  plaintiff  could  re(iover,  even 
if  defendant  was  so  retained,  if  they  found  that  the  contract  out  of 
which  the  claim  arose  was  plaintiff's,  and  that  the  claim  accrued 
for  work  done  by  her  through  Jesse  Sims  as  her  agent,  provided  she 
gave  notice  of  that  fact  to  defendant  and  claimed  the  money 
recovered  by  him  before  he  paid  it  over  to  any  other  person. 

The  defendant  excepted  to  this  instruction.'  The  jury  rendered 
a  verdict  in  favor  of  the  plaintiff.  A  motion  was  made  by  the 
defendant's  counsel  for  a  new  trial  at  the  special  term,  and  it  was 
granted,  costs  to  abide  event.  From  the  order  granting  a  new  trial 
plaintiff  appeals. 

E.  HMyeVy  tor  appellant. 

N.  Moreyy  for  respondent,  cited  Sadler  v.  EvanSy  4  Burr.  1984 ; 
Coaligan  v.  Newland,  12  Barb.  466 ;  Colvin  v.  Holbroohy  2  N.  Y. 
126  ;  Montgomery  Co,  BanJcy.  Albany  Bank,  7  id.  461 ;  Waterhury 
V.  Westervelty  9  id.  603 ;  Hall  v.  Latcderdale,  46  id.  76 ;  Story  on 
Agency,  §  217  ;  Story's  Eq.  Juris.,  §§  816,  817 ;  Vosburg  v.  ffunt- 
ington,  16  Abb.  267;  Nicholson  v.  Knowles,  6  Maddock,  47;  Story's 
Eq.  PL,  §  296;  Marviny.  Elwoody  11  Paige,  366;  Bouldon  v.  Hebely 
17  Serg.  &  Eawle,  312 ;  O&rler  v.  Morie,  66  Barb.  662 ;  Lund  v. 
Savings  BanTc,  23  How.  269  ;  Trigg  v.  Hitz,  17  Abb.  439. 

Present — Mullik,  P.  J.,  E.  Dabwin  Smith  and  Gilbert,  J  J. 

MuLLiN,  P.  J.  Taking  the  refusal  to  charge  as  requested  and 
the  charge  as  given,  the  jury  were  instructed  that  it  was  not  neces- 
sary ,to  render  defendant  liable  to  the  plaintiff  for  the  money  col- 
lected by  him,  that  he  should  have  been  retained  by  her,  or  that  he 
should  have  recognized  her  as  his  client,  provided  the  money  in 
fact  belonged  to  her,  and  she  had  given  notice  to  that  effect  to  him 
before  he  paid  over  the  money  to  his  client;   in  other  words,  it  was 
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not  essential  that  the  relation  of  attorney  and  client  shonld  snbsiBt 
between  the  parties;  the  plaintiff  was  entitled  to  the  money  if  it 
belonged  to  her,  and  the  defendant  had  notice  of  her  title  tiiereto 
before  the  payment  by  him  to  John  H.  Sims. 

It  follows  from  these  propositions  that  an  attorney  is  liable  to  a 
third  person  for  moneys  collected  by  him  for  his  client^  if  the 
claimant  gives  notice  of  his  claim  before  the  attorney  pays  it  over. 

I  infer  from  the  opinion  of  the  judge  at  special  term^  upon 
granting  a  new  trials  that  he  was  of  the  opinion  that  an  attorney 
stood  in  a  somewhat  different  relation  to  his  client  in  reference  to 
moneys  collected  by  him  from  that  occupied  by  other  agents — that 
he  would  not  be  allowed  to  dispute  the  claim  of  the  client  when 
other  agents  would  be  allowed  to  do  so.  I  do  not  find  any  case  in 
which  that  principle  has  been  decided.  Indeed^  in  all  the  cases  to 
which  we  have  been  referred^  the  liability  of  an  attorney  is  held  to 
be  the  same  as  that  of  other  agents,  unless  there  was  some  element 
in  the  case  of  the  attorney  taking  it  out  of  the  general  rule. 

In  Marvin  v.  Ellwood,  11  Paige,  365,  the  question  was  whether 
an  attorney  who  had  collected  money  for  his  client  could  file  a  bill 
of  interpleader  against  the  client,  and  the  third  person  claiming 
the  fund,  and  the  chancellor  held  he  could  not. 

It  does  not  follow  that  because  an  attorney  cannot  interplead  his 
client,  that  he  is  not  liable  over  to  him  in  an  action  at  law  for  the 
moneys  collected  by  him.  If  an  attorney  has  notice  that  a 
third  person  claims  money  collected  by  him  for  a  client  before 
it  is  paid  over,  he  is  liable  to  the  claimant,  if  he  pays  it  over  to 
the  client  after  such  notice,  and  such  was  the  yiew  of  the  chan- 
cellor in  the  case  cited.  The  attorney  might  protect  himself  by 
demanding  security  of  the  claimant  or  client,  and  pay  to  either 
upon  receiving  indemnity.  Langhy  y.  Warner,  1  Sandf.  209; 
Matter  of  Bleakley,  5  Paige,  311. 

The  general  rule,  doubtless,  is  that  an  agent  cannot  dispute  the 
title  of  his  principal  to  property  intrusted  to  him  by  the  latter. 
But  that  principle  does  not  apply  to  a  case  where  a  claim  is  made 
by  a  third  person  to  the  property.  In  such  case  the  agent  must 
interplead  the  principal  and  claimant  if  he  can,  or  he  must  demand 
indemnity,  and  deliver  to  the  party  who  indemnifies  him.  He  is 
not  compelled  to  yield  to  the  claim  of  the  principal  without  an 
effort  to  protect  himself  against  the  claims  of  third  persons.  And 
if  he  has  delivered  the  property  to  his  principal  without  notice  of 
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the  claiins  of  others  thereto,  he  is  protected  against  saeh  claims  to 
the  extent  of  the  deliyery. 

The  cTidence  as  to  whether  the  defendant  was  retained  by  the 
plaintiff  was  conflicting,  and  the  jury  has  found  in  favor  of  the 
plaintiff  npon  it,  if  it  can  be  said  to  have  been  a  question  on 
the  trial.  The  court  put  the  case  to  the  jury  upon  the  assumption 
that  the  relation  between  the  parties  was  that  of  principal  and  agent. 

If  the  defendant  was  liable  in  that  character,  the  yerdict  was 
right.  But  if  the  liability  of  an  attorney  to  his  client  is  less  oner- 
ous than  of  an  agent  to  his  principal,  he  had  the  right  to  have  the 
jury  decide  whether  the  relation  of  attorney  and  client  existed,  and 
the  refusal  to  charge  as  requested  on  that  subject  was  erroneous.  I 
am  of  the  opinion  that  there  is  no  difference  in  the  nature  or  extent 
of  the  liability  whether  the  defendant  is  to  be  considered  an  attor- 
ney or  a  mere  agent. 

The  order  granting  a  new  trial  must  be  reversed  and  the  motion 
therefore  denied. 

Order  reversed. 


People  v.  Pettit. 


Diiorderfy  person^  neglect  to  eupport  famUy — undertaking  for  good  heihanior 

•^nature  of 

Defendant,  who  was  adjudged  to  be  a  disorderly  person  in  having  abandoned 
and  neglected  to  support  his  wife  and  child  (1 R.  S.  638,  §  1 )« entered  with 
suretiefl  into  a  recognizance  that  he  would  be  of  good  behavior,  etc.  Held, 
that  the  recognizance  was  not  in  the  nature  of  an  indemnity  to  the  town  or 
coanty  to  repay  ex]>enBes  incurred  for  the  support  of  defendant's  family, 
but  in  the  nature  of  a  penalty,  and  the  condition  was  broken,  upon  any 
neglect  of  defendant  to  support  his  wife  or  child. 

APPEAL  by  plaintiffs  from  a  judgment  in  favor  of  defendants, 
entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  the  people  of  the  State  of  New  York, 
against  Thomas  H.  Pettit  and  others  to  recover  upon  a  bond  or 
undertaking  reading  as  follows  : 

*'  Okondaga  OouiirrY,  as. :    Be  it  remembered  that  on  the  6th 
day  of  March,  1873,  Thomas  H.  Pettit,  of  the  town  of  Lysander 
Vol.  VI,  N.  Y.  Rep.— 2 
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in  said  county,  Levi  Cramer  of  the  same  place,  and  Thomas  Hum- 
phrey of  the  same  place,  came  before  me,  De  Witt  0.  Greenfield,  a 
justice  of  the  peace  of  said  county,  and  severally  and  respectively 
acknowledged  themselves  to  be  indebted  to  the  people  of  the  State 
of  New  York  in  the  manner  and  form  following,  that  is  to  say : 
The  said  Thomas  H.  Pettit  in  the  sum  of  five  hundred  dollars,  and 
the  said  Levi  Oramer  and  Thomas  Humphrey  in  the  sum  of  five 
hundred  dollars  each,  to  be  levied  of  their  respective  goods  and 
chattels,  lands  and  tenements,  to  the  use  of  the  said  people,  if 
default  shall  be  made  in  the  condition  following: 

^'Whereas,  the  above  bounden  Thomas  H.  Pettit  is  this  day 
duly  convicted  before  me,  the  said  justice,  of  being  a  disorderly 
person,  for  that  the  said  Thomas  H.  Pettit  did,  on  the  26th  day  of 
December,  1872,  at  the  town  of  Lysander  aforesaid,  abandon  and 
neglect  to  support  Maryette  Pettit,  his  lawful  wife,  and  did  leave 
her  a  burden  on  the  public,  and  has  continued  to  abandon  and  has 
neglected  to  support  Maryette  Pettit,  his  said  wife,  ever  since  the 
26th  day  of  December,  1872,  and  left  her  a  burden  on  the  public. 

"  Now,  therefore,  the  condition  of  this  recognizance  is  such,  that 
if  the  said  Thomas  H.  Pettit  shall  be  of  good  behavior  for  the  space 
of  one  year,  then  this  recognizance  to  be  void,  otherwise  in  force/' 

The  bond  was  subscribed  by  the  defendants,  whose  names  are 
mentioned  therein.  Such  other  facts  as  are  material  appear  in  the 
opinion. 

A.  L.  Johnson,  for  appellants. 

Isaac  D,  Qurfidd  and  Wm.  G.  Ruger,  for  respondents. 

Present — Mullik,  P.  J.,  B.  Darwin  Smith  and  Gilbbbt,  J  J. 

MuLLiK,  P.  J.  The  defendant  was  proceeded  against  under 
section  one  of  1  R.  S.  638,  as  a 'disorderly  person,  for  having 
abandoned  and  neglected  to  support  his  wife  and  child,  and  he  was 
adjudged  by  a  justice  of  the  peace  to  be  a  disorderly  person  for  the 
cause  aforesaid.  After  the  adjudication  defendant  entered  into  a 
recognizance,  with  two  sureties,  in  the  sum  of  $500  each,  that  the 
defendant  should  be  of  good  behavior  for  the  space  of  one  year,  and 
was  discharged. 

The  defendant  continuing  to  neglect  to  support  his  family  after 
said  recognizance  was  entered  into,  an  action  was  brought  thereon 
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in  this  court  to  recover  said  sum  of  $500.  On  the  trial  before 
a  referee,  the  defendant's  wife  was  examined. as  a  witness  and  testi- 
fied that  she  had  supported  herself  and  children  since  the  recog- 
nizance was  given.  No  evidence  was  given  that  the  people  had 
paid  any  thing  toward  the  support  of  any  of  defendant's  family. 

It  was  proved  on  the  part  of  the  defense  that  defendant  had 
made  arrangements  to  board  his  wife  and  children  at  his  father's 
house,  where  he,  himself,  boarded,  and  that  he  had  on  repeated 
occasions  requested,  her  to  go  and  live  with  him,  but  she  refused  to 
do  so.  She  testified  that  defendant's  father  got  drunk  occasionally, 
and  when  drunk  was  violent  and  abusive ;  that  she  and  his  mother 
did  not  agree,  and  a  girl  was  employed  in  the  family  with  whom 
the  wife  had  seen  defendant  take  indecent  liberties.  The  occasional 
drunkenness  of  the  father  was  admitted  by  defendant,  but  he 
denied  that  he  had  taken  liberties  with  the  girl. 

The  referee  found  as  facts,  the  entering  into  the  recognizance 
and  that  defendant's  wife  had  supported  herself  and  family  without 
assistance  from  the  defendant,  and  he  held,  as  matter  of  law,  that 
the  recognizance  was  in  the  nature  of  an  indemnity  bond  to  the 
town  or  county  against  the  support  of  the  wife  and  child,  anil  that 
the  refusal  of  defendant  to  furnish  support  after  the  recognizance 
was  immaterial  to  the  issue,  and  he  therefore  nonsuited  the  plaintiff. 

The  referee  having  found  nothing  on  the  subject  of  the  provision 
made  by  the  defendant  for  his  wife  and  child  and  of  her  i:ef usal  to 
accept  it,  we  must  assume  that  he  held  her  justified  in  refusing,  as 
it  seems  to  me  she  certainly  was  if  her  evidence  is  to  be  credited. 
The  question  is,  is  the  referee's  conclusion  of  law  correct  that  there 
could  be  no  recovery  on  the  recognizance,  as  the  public  authorities 
had  not  supported  the  wife  or  child  ? 

The  law  imposes  upon  the  husband  the  duty  of  providing  for 
the  support  of  his  family,  and  the  neglect  to  do  so  is  a  violation  of 
law,  and  renders  him  liable  to  be  treated  as  a  disorderly  person.  It 
is  wholly  immaterial  who  furnishes  them  with  support  so  long  as 
he  does  not.  It  is  his  omission  to  i)erform  this  moral  as  well  as 
legal  duty  that  constitutes  the  violation  of  the  statute. 

If  there  could  be  no  recovery  on  the  recognizance  unless  the  town 
or  county  has  been  subjected  to  expense,  the  law  would  operate 
most  harshly  when  the  relatives  of  the  wife  are  able  to  support  her 
and  would  much  prefer  to  do  so  to  allow  her  to  be  treated  as  a 
pauper  and  forced  as  she  and  her  children  might  be  into  the  poor 
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house.  If  such  is  the  coustraction  of  the  statute^  worthless  hus- 
bands will  be  relieved  altogether  from  the  support  of  their  families 
and  their  support  be  transferred  to  the  relatives  of  the  wife.  I  can- 
not believe  that  any  such  result  was  ever  contemplated^  and  a  con- 
struction of  the  statute  that  would  lead  to  such  a  result  ought  not 
to  be  given  to  it  unless  it  will  bear  no  other. 

Instead  of  treating  the  recognizance  as  in  the  nature  of  a  bond  of 
indemnity  to  the  town  or  ooxmty  to  repay  such  sums  as  either  may 
have  advanced  for  the  support  of  the  family^  the  amount  named  in 
it  should  be  held  to  be  a  penalty  imposed  for  the  neglect  to  support. 

Such  must  have  been  the  view  of  those  who  framed  the  statute. 
The  whole  amount  is  forfeited  for  the  neglect  to  support,  however 
short  the  time  may  be,  and  it  is  to  be  paid  into  the  county  treasury 
to  be  applied  to  the  support  of  the  poor.  In  cases  in  which  the 
support  of  the  poor  is  a  town  charge  no  share  of  the  money  paid  can 
be  received  by  the  town  to  compensate  it  for  whatever  may  have 
been  paid  by  it  for  the  support  of  the  family. 

There  are  many  cases  in  which  the  penalty  for  a  violation  of  law 
is  required  to  be  paid  into  the  county  treasury  for  the  benefit  of  the 
poor.  I  am  unable  to  distinguish  the  sum  collectible  under  the 
recognizances  in  this  class  of  cases  from  the  penalties  in  the  cases 
just  referred  to.  The  penalty  is  imposed  not  for  the  purposes  of 
'  indemnity,  but  by  way  of  punishment.  The  object  is  to  compel 
the  husband  to  support  his  family  or  pay  the  penalty  incurred  by 
his  neglect,  or,  doing  neither,  to  be  imprisoned  until  he  shall  con- 
sent to  obey  the  law. 

If  the  sum  named  in  the  recognizance  is  to  be  treated  as  indem- 
nity, a  recovery  should  have  been  permitted  from  time  to  time  to 
reimburse  the  town  or  county  for  moneys  advanced,  but  there  can 
be  but  one  recovery  upon  this  instrument,  and,  as  has  been  sug- 
gested, that  recovery  may  be  had  upon  refusal  to  support  at  any 
time  after  the  recognizance  is  given.  Section  29,  2  R  S.  485,  pro- 
vides that  it  shall  not  be  necessary  to  allege  or  prove  any  damages 
by  reason  of  the  breach  of  the  recognizance,  and  judgment  is  to  be 
entered  for  the  penalty. 

The  referee  erred  in  nonsuiting  plaintiff.  The  judgment  must 
therefore  be  set  aside  and  a  new  trial  granted,  costs  to  abide  the 
event. 

Gilbert,  J.,  dissented. 

Judgment  reversed  and  a  new  trial  granted. 
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Matteb  op  Beckwith. 

iMfuUic — contract  of.    Costs — wTien  not  aUowed  in  proceedings  to  supersede 

commission  of  lunacy. 

Where  an  attorney  was  retained  by  a  person  who  had  been  insane  a  number 
of  years,  to  institute  proceedings  to  supersede  a  commission  of  lunacy,  and 
the  attorney  who  had  known  the  insane  person  for  a  long  time  and  knew 
him  to  be  insane,  and  his  mental  condition  not  improved,  commenced  pro- 
ceedings without  consultation  with  the  committee  of  the  lunatic  or  any 
member  of  his  family,  and  the  proceedings  were  unsuccessful.  Held,  (1)  that 
there  was  no  contract  for  the  services  of  the  attorney  which  could  be 
enforced  against  the  lunatic's  estate,  such  services  not  being  for  the  benefit 
of  the  lunatic ;  and  (3)  that  the  court  would  not,  as  a  matter  of  discretion, 
allow  the  attorney  any'  sum  whatever  in  payment  for  his  services. 

In  such  a  case  the  question  of  granting  or  refusing  costs  rests  in  the  sound 
discretion  of  the  court,  and  they  will  not  be  granted  unless  the  proceedings 
are  for  the  benefit  of  the  lunatic,  and  are  instituted  and  prosecuted  fairly 
and  in  good  faith. 

APPEAL  by  the  committee  of  Bichard  Beckwith,  a  lunatic,  from 
an  order  at  the  special  term  confirming  the  report  of  a  referee. 

In  1843,  said  Bichard  Beckwith  became  insane,  and  was  sent  to 
the  asylum  at  Utica  for  treatment.  He  remained  there  between 
one  and  two  years,  at  the  end  of  which  time  he  was  permitted  to 
return  to  his  home  in  Jefferson  county,  his  mind  having  improved, 
but  he  not  being  cured.  Becoming  worse  again,  he  was  returned 
to  the  asylum,  and  was  again  permitted  to  return  home,  improved 
in  health  but  not  cured.  This  was  repeated  several  times.  At 
last,  in  1854,  he  was  taken  to  the  asylum,  and  has  not  since  been 
permitted  to  return  home.  In  the  opinion  of  Dr.  Gray,  the 
superintendent,  and  the  assistant  physicians  of  the  asylum,  Beck- 
with is  insane  without  lucid  intervals,  and  has  been  since  he  was 
list  admitted  to  the  asylum.  When  not  excited,  he  is  entirely 
harmless,  and  until  some  of  his  delusions  get  possession  of  his 
mind,  he  talks  quite  rationally.  But  these  delusions  have  never 
been  removed,  and  at  his  advanced  age  it  is  not  probable  they  ever 
will  be. 

One  of  these  delusions  is  that  he  owns  the  State;  another  that  he 
has  occasional  interviews  with  the  Almighty.  During  the  rebellion 
he  told  the  officers  of  the  asylum  that  he  had  the  power  to  termi- 
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nate  the  n^ar,  and  would  do  so  if  her  was  permitted  to  go  to  Wash- 
in^n.  and  to  do  it  he  would  take  command,  and,  with  a  body- 
guard  of  women,  he  would  put  an  end  to  it  in  a  yerj  short  time. 
All  his  delusions  are  not  as  extrayagant  as  these,  but  they  all  indi- 
cate a  disordered  intellect  that  precludes  the  idea  that  he  was, 
when  the  proceedings  in  this  matter  were  instituted,  sane,  or  eyer 
can  be. 

In  1854,  a  commission  de  Iwnaiico  mquirendo  was  issued  and 
executed,  and  he  was  found  to  be  of  unsound  mind,  and  his  son 
was  appointed  committee  of  his  person  and  estate. 

In  February,  1871,  George  P.  Carter,  a  counselor  of  this  court, 
prepared  a  petition  for  Beckwith  to  sign,  alleging  his  sanity,  and 
praying  that  the  proceedings  by  which  he  was  found  to  be  a  lunatic 
be  set  aside,  and  his  property  restored  to  him.  This  petition  was 
signed  by  Beckwith's  making  his  mark,  and  it  was  verified  before  a 
notary  pubUc.  It  was  accompanied  by  the  ajfidavit  of  one  or  more 
physicians  and  of  several  non-professional  persons,  averring  their 
belief  of  his  sanity  and  capacity  to  manage  his  affairs.  The  com- 
mittee opposed  the  motion  on  affidavits  of  Dr.  Gray  and  the  assist- 
ant physicians  in  the  asylum,  who  were  intimately  acquainted  with 
Beckwith,  some  of  them  having  personal  charge  of  him  and  pre- 
scribing for  himi,  alleging  him  incurably  insane. 

The  court  made  an  order,  referring  it  to  0.  S.  Williams,  Esq.,  to 
take  proofs  as  to  the  sanity  of  said  Beckwith,  and  he  was  directed 
to  report  the  evidence  taken  by  him  to  the  court,  with  his  opinion 
thereon.  He  returned  the  evidence,  with  his  opinion  that  Beck- 
with was  insane,  and  that  he  ought  not  to  be  set  at  liberty.  The 
proofs  fuUy  sustain  the  conclusion  at  which  the  referee  arrivec^ 
The  report  was  confirmed  and  the  motion  denied. 

While  this  reference  was  pending,  an  application  was  made  by 
Garter  to  Dr.  Gray  to  permit  certain  physicians  to  see  and  converse 
with  Beckwith,  with  a  view  to  enable  them  to  testify  before  the 
referee  as  to  his  sanity.  The  doctor  refused,  because  such  exan>- 
ination  excited  Beckwith,  prevented  sleep,  and  affected  injuriously 
his  health,  until  the  court  should  direct  him  so  to  do.  Carter 
applied  for  and  obtained  such  an  order,  and  the  physicians  saw  and 
conversed  with  Beckwith. 

Carter  also  applied  to  the  court  to  compel  the  committee  to  ren- 
der an  account,  none  having  been  rendered  since  his  appointment, 
and  also  to  compel  him  to  acknowledge  that  he  held,  in  trust,  a 
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house  and  lot  which  he  had  purchased  for  the  use  of  the  family  in 
Watertown,  and  the  title  to  which  he  took  in  his  own  name.  These 
orders  were  granted  and  an  account  rendered,  and  the  existence  of 
the  trust  admitted. 

After  these  proceedings  were  concluded.  Garter  applied  to  the 
court  for  an  order  requiring  the  committee  of  Beckwith  to  pay  him 
for  his  services  and  expenses  in  these  proceedings  amounting  by  his 
bill  to  $1,500.  The  court  made  an  order  referring  it  to  Judge  Masoist 
to  inquire  and  report  what  sum  should  be  allowed  to  Carter  for  his 
services,  with  the  evidence  taken  by  him  and  his  opinion  thereon. 
The  referee  heard  the  proofs  and  allegations  of  the  parties,  and 
reported  that  Garter  ought  to  be  allowed  $858.63.  Exceptions 
were  taken  to  the  report,  which  were  overruled,  and  it  was  con- 
firmed, and  from  the  order  overruling  the  exceptions  and  confirm- 
ing the  report  this  appeal  is  taken  by  the  committee. 

Garter  was  allowed  some  $95  for  services  in  proceedings  to  com- 
pel the  committee  to  account  and  to  acknowledge  that  he  held  the 
title  to  the  house  in  Watertown  in  which  the  family  of  said  Beck- 
with resided.    This  sum  the  committee  paid. 

Present — Mullust,  P.  J.,  E.  Dabwik  Smith  and  Gilbebt,  JJ. 

MiTLLiN,  P.  J.  A  contract  with  a  person  not  known  to  be  of 
unbound  mind  and  who  has  not  been  found,  upon  a  commission  de 
lunatico  inquirendo,  to  be  insane,  may  be  sustained,  if  it  shall  be 
proved  to  have  been  fairly  made  and  without  advantage  being  taken 
of  the  lunatic.  2  Kent's  Gom.  451,  and  note  1.  But  neither 
money  advanced  nor  compensation  for  services  can  be  recovered 
against  a  lunatic  if  the  circumstances  were  such  as  to  put  the  party 
upon  inquiry  as  to  his  mental  condition  by  the  reasonable  pursuit 
of  which  his  unsoundness  of  mind  might  have  been  discovered. 
3  Kent's  Gom.  451,  note;  Lincoln  v.  Btichnaster,  32  Vt.  662. 

It  was  held  in  Fitzhugh  v.  WiUoXy  12  Barb.  235,  that  after 
inquest  and  the  appointment  of  a  committee,  all  contracts  by  the 
lunatic  are  absolutely  void.     Wadsworth  v.  Sherman,  14  Barb.  169. 

These  propositions  are  subject  to  this  modification,  that  the  law 
will  imply  a  contract  on  the  part  of  the  lunatic  to  pay  for  neces- 
saries for  the  support  of  Jiimself  and  his  family.  The  case  that  has 
gone  the  furthest  of  any  that  I  can  find  in  holding  the  estate  of  the 
lunatic  bound  by  contract  for  services,  is  Wentworth  v.  Tubb,  2 
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Younge  &  Coll.  537  (^1  Eng.  Oh.  537).  In  that  case  the  lunatic  had 
employed  a  solicitor  to  trayerse  an  inquisition  of  lunacy,  and  he 
was  unsuccessful.  He  applied  to  the  vice-chancellor  for  an  ord^r 
directing  the  payment  of  his  costs  out  of  the  estate.  The  applica- 
tion was  allowed,  the  yice-chancellor  saying  although  allowed  in 
that  case  yet  ''if  any  thing  fraudulent  or  unfair,  or  perhaps  I  may 
go  as  far  as  to  say  friyolous  or  litigious,  appear  to  have  taken  place 
on  the  part  of  the  solicitor,  the  court  may  say  that  no  debt  arises. '' 

Garter  says  he  was  retained  by  Beckwith  and  by  no  one  else.  He 
neither  consulted  with  the  committee  nor  any  member  of  his 
(Beckwith's)  family.  They  knew  his  condition  and  could  have 
informed  him  whether  it  was  either  wise  or  safe  to  set  him  at 
liberty.  Dr.  Gray,  or  any  of  the  physicians  or  attendants  in  the 
asylum,  could  have  disclosed  to  him  Beckwith's  mental  and  bodily 
condition,  and  the  prospect,  if  any,  of  his  restoration  to  health. 
No  one  was  consulted,  nor  any  effort  whatever  made  to  learn  the 
truth  in  regard  to  Beckwith's  condition  before  an  expensive,  tedi- 
ous, and,  to  the  children  and  friends  of  the  family,  painful  litisa- 
tion  waa  begun. 

Garter  had  lived  neighbor  to  Beckwith  —  knew  he  had  been 
insane  for  years',  and  that  it  was  necessary  to  send  him  to  the  asy- 
lum. He  saw  him  repeatedly  after  he  (Garter)  removed  to  TTtica, 
and  could  not  but  know  from  his  conversation  that  his  mental  con- 
dition was  not  improved. 

He  (Garter)  admitted  to  Dr.  Gray,  after  proceedings  were  insti- 
tuted, that  he  knew  Beokwith  was  insane,  but  justified  his  conduct 
because  he  thought  he  might  be  set  at  liberty  and  permitted  to 
enjoy  his  property,  and  ought  not  to  be  longer  detained. 

With  this  knowledge  it  was  shameful  to  act  upon  the  retainer  of 
Beckwith ;  it  was  a  fraud  upon  his  family,  a  fraud  upon  the  court 
and  a  prostitution  of  the  forms  of  law  for  his  own  personal  pecuni- 
ary benefit,  without  a  single  chance  of  benefit  to  the  client. 

Knowing  Beckwith  to  be  hopelessly  insane  he  induced  profes- 
sional and  non-professional  persons  to  swear  that  he  (Beckwith) 
was,  in  their  opinion,  of  sound  mind  and  capable  of  managing  his 
own  affairs.  These  persons  had  only  a  very  slight  acquaintance 
with  Beckwith,  had  never  seen  him  when  laboring  under  one  of 
his  delusions,  and,  honestly,  I  have  no  doubt,  believed  him  to  be 
sane.  Garter  knew  better,  and  he  presented  their  affidavits  to  the 
court  as  being  true  when  he  knew  they  were  uot. 
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When  the  fact  was  di8clo3ed  to  the  court  that  it  had  been  so 
fihamefullj  imposed  npon^  it  owed  it  to  itself,  to  the  pnblic,  and 
efipecially  to  the  nnfortunate  subject  of  the  litigation  and  his 
family,  to  punish  the  peilon  who  did  it. 

If  such  conduct  is  permitted  to  go  unpunished  no  insane  person, 
no  idiot,  no  infant  who  has  property  is  safe.  There  are  and  always 
will  be  men  hanging  on  to  the  skirts  of  the  precession  ready  and 
willing  to  take  advantage  of  the  affliction  that  God  in  his  provi- 
dence has  laid  upon  the  idiot  and  lunatic  to  seize  upon  and  appro- 
priate their  property  to  their  own  use,  regardless  alike  of  the  laws 
of  God  and  man,  and  of  all  sympathy  for  those  who  are  deprived  by* 
their  villainy  of  bread  to  eat  and  clothes  to  wear. 

There  was  no  contract  for  the  services  of  Carter  which  can  be 
charged  on  his  estate,  but  if  there  was  the  court  will  not  enforce  it 
because  the  services  were  not  for  the  benefit  of  the  lunatic,  and 
Carter  was  guilty  of  fraud  as  well  in  procuring  the  employment  as 
in  the  conduct  of  the  proceedings. 

It  remains  to  inquire  whether  the  court  will,  in  the  exercise  of 
its  discretion,  direct  the  payment  of  any  sum  whatever  to  Carter  as 
compensation  for  his  services? 

In  the  Matter  of  Catharine  Oumming,  50  Eng.  Ch.  537,  it  was 
held  that  it  was  a  matter  of  right  for  a  person  found  to  be  a  luna- 
tic upon  commission  to  traverse  the  finding,  but  the  court  would 
nevertheless  exercise  control  over  the  matter  for  the  protection  of 
the  lunatic  and  his  estate,  and  would  satisfy  itself  that  the  pro- 
ceeding was  in  good  faith,  and  that  the  lunatic,  when  he  seeks  to 
traverse  the  finding,  is  competent  to  judge  of  what  he  is  doing,  and 
is  reaUy  desirous  that  the  traverse  shall  issue. 

This  rule  applies  to  applications  by  the  lunatic  to  supersede  the 
commission  as  well  as  to  applications  for  leave  to  traverse  it.  And 
had  such  an  investigation  been  had  in  this  case  this  litigation 
might  have  been  prevented.  It  must  not  be  inferred  from  these 
remarks  that  I  intend  to  cast  any  reflection  upon  the  action  of  my 
brethren  who  have  taken  part  in  these  proceedings.  The  papers 
accompanying  the  petition  were  sufficient  to  disarm  suspicion  and 
to  induce  the  court  to  order  a  reference  to  ascertain  the  actual  con- 
dition of  Beckwith. 

It  was  not  the  fault  of  the  court  that  counsel  deceived  it,  and 
imposed  upon  it  affidavits  as  true  which  he  knew  were  untrue, 
although  not  known  to  be  so  by  those  who  made  them. 
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A  personal  examination  in  conformity  to  the  English  practice 
wonld  have  enabled  the  court  to  detect  the  imposition  and  thus 
quash  the  proceedings  at  the  very  outset 

Costs  are  not  granted  against  a  person  #h6  institutes  proceedings 
to  declare  a  person  a  lunatic  and  fails  in  them^  if  the  prosecution 
has  been  in  good  faith.  Brower  y.  Fisher ^  4  Johns.  Oh.  441.  The 
same  rule  is  applied  when  the  attorney  of  the  lunatic  fails  in  an 
application  to  traverse  or  supersede  the  commission.  Matter  of  FoU 
^«r,  4  Johns.  Ch.  169. 

Indeed  the  question  of  granting  or  refusing  costs  rests  in  the 
sound  discretion  of  the  court  and  they  will  not  be  granted  unless 
the  proceedings  are  for  the  benefit  of  the  lunatic,  and  are  instituted 
and  prosecuted  fairly  and  in  good  faith.  Re  McLean^  6  Johns.  Ch. 
440;  Re  Tracyy  1  Paige,  580;  Re  Van  Gott,  id.  489. 

In  Re  Oonklin,  8  Paige,  450,  a  solicitor  appeared  for  Conklin  — 
against  whom  proceedings  had  been  commenced  to  declare  him  to  be 
a  person  of  unsound  mind — to  oppose  the  same,  but  Conklin  was 
found  to  be  a  lunatic  at  the  time  of  the  retainer  of  the  solicitor.  The 
solicitor  applied  to  the  court  for  an  order  directing  the  committee  to 
pay  him  his  costs  incurred  in  such  proceeding.  The  chancellor  held 
the  solicitor  entitled  to  his  taxable  costs.  He  says,  '^  As  the  person 
against  whom  the  commission  issued^  has  been  found  to  be  a  lunatic 
at  the  time  of  the  retainer,  the  solicitor  has  no  claim  against  the 
estate  on  the  ground  of  contract,  as  he  is  not  a  creditor  of  the 
lunatic,  who  was  incompetent  to  make  a  valid  contract  to  pay  him 
for  opposing  the  commission,  and,  as  a  general  rule,  the  court  will 
not  allow  the  costs  of  an  unsuccessful  opposition,  as  the  party  who 
is  really  a  lunatic  is  not  benefited  thereby.  This  court  may,  how- 
ever, in  its  discretion,  allow  costs  for  opposing  the  commission  when 
the  fact  of  the  lunacy  is  so  much  in  doubt  that  the  chancellor  would 
have  directed  and  sanctioned  such  opposition  if  an  application  had 
been  made  to  him  in  the  first  instance.  In  this  case  it  appears 
from  the  petition  that  there  were  reasonable  grounds  for  believing 
that  the  party  proceeded  against  was  not  a  lunatic,  and  the  committee 
do  not  appear  to  oppose  this  application,  as  it  was  their  duty  to  do 
if  they  believed  the  allegations  in  the  petition  to  be  incorrect." 

In  no  view  of  the  case  is  the  attorney  entitled  to  costs ;  on  the 
contrary  he  should  be  compelled  to  pay  the  costs  and  expenses 
which  the  committee  has  been  put  to  by  reason  of  this  most 
unjustifiable  and  unnecessary  proceeding.     It  is  only  by  inflicting 
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seyere  punishment  upon  attorneys  who  use  the  courts  of  justice  to 
strip  their  clients,  who  are  incapable  of  protecting  themselves, 
that  they  and  their  families  can  be  protected  against  forays  upon 
tlfeir  property. 

It  may  be  said  that  the  order  of  the  court  referring  it  to  Judge 
Masoi^  to  inquire  and  report  what  sum  should  be  allowed  Garter  for 
his  services  was  virtually  an  exercise  of  the  discretion  of  the  court, 
and  an  allowance  to  the  attorney  of  the  costs  of  the  proceedings. 

If  the  order  of  reference  could  be  held  to  have  the  effect  of 
allowing  the  attorney's  costs,  it  should  be  satisfied  in  view  of  the 
&ct8  disclosed  in  this  case  by  allowing  the  attorney  six  cents  costs' 
and  no  more,  the  amount  resting  entirely  in  our  discretion  in 
reviewing  the  order  of  confirmation.  But  if  the  order  is  to  be 
held  to  allow  the  attorney  costs,  it  was  improvidently  granted,  being 
in  violation  of  the  long  settled  practice  of  the  court  in  such  cases. 
Courtesy  should  not  constrain  us  to  impose  upon  the  estate  of  the 
lunatic  so  oppressive  and  unjust  a  burden  as  the  allowance  of  the 
sum  awarded  by  the  referee  would  be. 

In  making  this  disposition  of  the  case  we  are  not  to  be  under- 
stood as  reflecting  in  the  slightest  degree  on  the  action  of  the  referee. 
He  was  not  at  liberty  to  inquire  into  the  character  of  the  proceedings 
or  the  motives  that  prompted  the  attorney  to  action.  He  was  to 
inquire  what  the  services  rendered  were  worth,^  assuming  them  to 
be  honest  and  fair,  mi  we  have  no  reason  to  find  fault  with  the 
amount  he  has  awarded  to  the  attorney,  if  he  is  equitably  entitled 
to  any  thing,  wl^ch  he  is  not 

The  exceptions  to  the  report  of  the  referee  are  allowed,  and  the 
order  of  confirmation  reversed,  with  $10  costs  to  be  paid  by 
Garter  to  the  committee  or  his  dttomey,  and  the  motion  for  con- 
firmation is  denied,  and  the  order  of  reference  vacated. 

Ordered  accordingly. 
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People  ex  rel  Vak  Sickle  v.  Eldbidge. 

Bgtat6 — title  to  minerals  in  soil  sepa/rate.    Bighnoaye — damages  f<yr  opening  — 
mea>s'wre  of^    JusHee  of  the  peace — dwHes  in  highway  proceedings. 

A  highway  was  laid  oat  oyer  lands  .containing  gypsum,  which  gypsam,  with 
the  right  to  remoye  the  same,  belonged  to  another  than  the  owner  of  the  solL 
HM,  that  the  owner  of  gypsum  had  an  estate  distinct  from  that  of  the  owner 
of  the  soil,  and,  as  such,  was  entitled  to  damages. 

Li  such  case  the  measure  of  damages  is  the  difference  between  the  yalue  of 
the  estate  with  the  road  and  the  yalue  without  the  road  laid  out. 

In  proceedings  for  re-assessment  of  damages  for  laying  out  a  highway  the 
duties  of  the  justice  of  the  peace  are  mainly,  if  not  wholly,  ministerial ;  the 
jury  are  the  judges  of  both  the  law  and  the  facts,  and  their  yerdict  will  be 
reyiewed  only  in  case  of  manifest  irregularity  in  proceedings,  or  of  clear 
yiolation  of  principle  in  the  assessment  of  damages. 

CEBTIOBASI  to  review  proceedings  had  upon  the  assessment  of 
damages  for  laying  out  a  highway. 
The'  certiorari,  which  was  a  common-law  one,  was  allowed  upon 
the  relation  of  William  H.  Van  Sickle  against  Henry  Eldridge,  a 
justice  of  the  peace,  before  whom  the  proceedings  were  had.  The 
objection  on  the  part  of  the  relator  was  to  the  allowance  of  certain 
damages  to  James  ^tch,  who  owned  the  gypsum,  etc.,  upon,  and 
the  right  to  remove  the  same  from  the  land  oyer  which  the  high- 
way was  laid  out.    Sufficient  facts  appear  in  the  opinio^. 

James  R.  Cox,  for  relator. 

E,  Wood,  for  defendant. 

Present  —  Mullik,  P.  J.,  E.  Daewin  Smith  and  Dwight,  JJ. 

DwiGHT,  J.  The  claimant  was  the  owner  of  the  gypsum  or  plas- 
ter upon  the  lands  over  which  the  road  was  laid  out,  with  the  right 
to  raise  and  remove  the  same.  This  was  an  estate  or  interest  in 
the  lands  distinct  from  that  of  the  owner  of  the  soil,  which  gave  to 
its  possessor  an  undoubted  right  to  damages  to  the  extent  to  which 
his  estate  or  interest  was  injuriously  affected  by  the  laying  out  of  a 
highway  over  such  lands. 

The  measure  of  damages  apparently  adopted  by  the  jury  was  the 
correct  one,  viz.,  the  difference  between  the  value  of  the  claimant's 
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estate  or  interest  with  the  road  and  its  yalne  without  the  road  as 
laid  out.  Matter  of  Funnan  St.,  17  Wend.  649;  T,  &  B.  R.  B.  Co. 
V.  Lee,  13  Barb.  169. 

Connsel  for  the  relator  urged  that  the  claimant  should  be  allowed 
only  what  it  would  probably  cost  him  to  remoTe  the  road  from  its 
official  location  while  excavating  the  plaster  beneath  it,  and  to  restore 
it  to  such  location  after  the  excavation  was  complete.  Of  course 
this  is  out  of  the  question.  No  individual  is  at  liberty  to  deal  in 
this  manner  with  the  highways  of  a  town,  and  after  making  an 
excavation  of  from  18  to  27  feet  deep  it  would  be  difficult  to  restore 
the  road  to  its  former  condition. 

It  was  no  error  for  the  justice  of  the  peace  to  refuse  to  charge  the 
juiy,  even  if  it  had  been  good  law  that  he  was  requested  to  charge. 
No  justice  of  the  peace  is  required  to  charge  a  jury  in  an  action  tried 
before  him.  But  in  this  statutory  proceeding  for  the  re-assessment 
of  damages^  the  jury  are  especitdly  the  judges  both  of  the  law  and 
the  fact.  The  duties  of  the  justice  are  mainly,  if  not  wholly, 
ministerial.  He  can  hardly  be  said  to  act  judicially  in  any  part  of 
the  proceeding.  He  issues  his  summons  for  twelve  persons,  already 
selected  without  his  intervention,  as  jurors ;  draws  by  lot  six  of  the 
number  to  act  in  the  proceeding ;  administers  the  oath  to  them  and 
to  the  witnesses  produced  before  them,  and  certifies  their  verdict  to 
the  commissioners  of  highways.  The  juiy  view  the  premises,  hear 
the  parties  and  witnesses  and  render  their  verdict  under  their  hands, 
''and  the  same  shall  be  final."    Laws  of  1847,  chap.  455,  §§  4,  5,  6. 

It  is  only  in  case  of  manifest  irregularity  in  the  proceedings  or 
of  clear  violation  of  principle  in  the  assessment  of  damages  that 
such  a  verdict  will  be  disturbed.  No  such  error  or  irregularity 
seems  to  have  occurred  in  this  case. 

The  writ  of  certiorari  will  be  quashed  and  the  proceedings  con- 
firmed. 

Ordered  accordingly. 
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MooBE  y.  Bbixe. 

TofrintfrMp  ^joint-ttoek  etuociations  (ire  pcurinersMps.    Parties, 

Joint-Btock  aflBodations,  except  aa  otherwine  provided  by  atatate,  are  partner- 
ships, and  a  creditor  most  proceed  against  the  surviving  shareholders 
before  an  action  can  be  maintained  against  the  representatives  of  a  deceased 
shareholder. 

APPEAL  by  plamtiff  from  a  judgment  in  favor  of  defendants 
entered  upon  the  decision  of  the  court  on  a  trial  without  a 

The  action  was  brought  by  John  D.  Moore  against  William  H. 
Brink  and  another  as  administrators  of  John  Brinks  deceased^  to 
recover  a  demand  due  from  a  joint-stock  association  in  which  said 
John  Brink  was  a  shareholder.  The  facts  fully  appear  in  the 
opinion. 

W.  B,  Buggies,  for  appellant,  cited  Bailey  v.  ffoUister,  26  N.  Y. 
112;  Matter  of  If.  S.  I.  Ferry  Go.,  63  Barb.  666;  Diven  v.  Duncan, 
41  id.  624;  Waterburt/ y.  Merch.  U.  Ex.  Co.,  3  Abb.  (N.  S.)163; 
Sandford  v.  Supervisors  of  N.  Y.,  16  How.  172. 

Bumsey  £  Miller,  for  respondents. 

Present — MuLLiisr,  P.  J.,  E.  Daewin  Smith  and  Gilbert,  J  J. 

MxTLLEN*,  P.  J.  The  Savona  ITnion  store  was  a  voluntary  joint- 
stock  association  that  carried  on  the  mercantile  business  at  Savona 
in  the  county  of  Steuben,  and  was  comprised  of  more  than  seven 
members,  who  were  stockholders  therein.  On  the  16th  of  August, 
1868,  said  company  became  indebted  to  Chester  Whitaker  in  the-sum 
of  $64417,  on  which  certain  payments  were  made.  In  1866  the 
plaintiff,  to  whom  the  aforesaid  indebtedness  had  been  assigned, 
brought  an  action  in  this  court  to  recover  said  indebtedness,  and 
in  July  of  that  year  recovered  a  judgment  against  said  company 
for  $464.17  damages  besides  costs.  An  execution  was  duly  issued 
on  this  judgment  and  returned  wholly  unsatisfied.  John  Brink 
was  a  member  of  said  company  from  August,  1868,  until  his  death 
in  July,  1872.  The  defendants  were  appointed  administrators  of  his 
estate  and  took  upon  themselves  the  duty  of  said  office.    The  plain- 
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iift,  after  the  appointment  of  the  said  administrators,  brought 
this  action  against  them  to  recoyer  the  said  indebtedness  npon 
the  ground  that  they  had  become  owners  of  the  stock  held  by  their 
intestate  at  the  time  of  his  death,  and  were  therefore  liable  as  stock- 
holders in  said  company. 

The  learned  judge  who  tried  the  cause  held  that  the  action  could 
not  be  maintained  until  the  plaintiff  had  exhausted  his  remedy 
against  the  suryiying  members  of  said  company,  and  as  that  had  not 
been  done  he  dismissed  the  complaint.  The  only  question  before 
us  is  whether  this  ruling  of  the  learned  judge  was  right. 

In  the  absence  of  any  legislation  regulating  the  liability  of  mem- 
bers of  these  yoluntary  joint-stock  companies  or  associations  they 
are  to  be  treated  as  partnerships  and  the  members  indiyidually  liable 
for  the  debts  of  the  association. 

The  legislature  in^  1849  passed  an  act  (chap.  258,  -Law&  of 
1849),  proyiding  that  any  joint-stock  company  consisting  of  seyen 
or  more  members  might  sue  and  be  sued  in  the  name  of  the 
president  or  treasurer,  and  that  suits  so  brought  should  haye  the 
same  force  and  effect  as  regarded  the  joint  rights,  property  and 
effects  of  said  company  as  if  prosecuted  in  the  names  of  all  the 
shareholders  in  the  manner  proyided  by  law.  It  was  further  pro- 
yided  that  no  suit  so  commenced  should  stop  by  reason  of  the  death 
or  resignation  of  the  officer  in  whose  name  it  was  brought.  It 
was  further  proyided  that  the  officer  in  whose  name  the  action  was 
brought  should  not  be  personally  liable  upon  the  judgment  recoyered 
against  him,  nor  should  he  be  exempt  from  any  liability  he  might 
be  under  as  a  member  of  said  company. 

By  the  fourth  section  of  said  act  it  was  declared  that  nothing 
contained  in  it  should  be  construed  to  depriye  any  plaintiff  of 
the  right  after  judgment  against  the  company  to  sue  all  or  any 
of  the  shareholders  indiyidually  as  is  'proyided  by  law,  or  of 
the  right  to  proceed  in  the  first  instance  against  the  persons  com- 
posing such  company  in  the  manner  now  proyided  by  law.  The 
fifth  section  proyided  that  nothing  in  said  act  should  be  con- 
strued to  confer  on  joint-stock  companies  any  of  the  rights  or 
priyileges  of  corporations  except  as  therein  specially  proyided. 

In  1853  another  act  was  passed  amending  the  act  last  referred 
to  (chap.  163,  Laws  of  1853),  and  by  the  fourth  section  such 
former  act  was  amended  by  proyiding  that  after  judgment  against 
the  company  and  execution  thereon  is  returned  unsatisfied  in  whole 
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or  in  part,  suitB  may  be  brought  againBt  any  or  all  of  the  share- 
holders individually  as  now  provided  by  law.  The  remaining  pro- 
visions have  no  bearing  on  the  question  under  consideration,  and 
are  therefore  omitted. 

In  view  of  the  provisions  of  the  fourth  section  of  the  act  of  1849, 
as  it  was  passed  and  as  it  is  amended,  it  is  manifest  that  whether 
joint-stock  companies  arQ  or  are  not  corporations  the  right  to  sue 
the  members  or  stockholders  individually  after  judgment  and 
execution  against  the  company  is  reserved  to  the  creditor  of  the 
company,  as  that  right  existed  at  the  time  of  the  passage  of  the 
act  of  1849. 

At  that  time  joint-stock  companies,  unless  exempt  by  some 
special  law,  were  mere  partnerships  and  must  have  been  proceeded 
against  as  such.  And  if  one  of  the  partners  died  the  creditor  must 
proceed  against  the  surviving  members  before  an  action  could  be 
maintained  against  the  representatives  of  the  deceased  partner.  See 
cases  collected  in  4  Abb.  Dig.  738-9,  pis.  397  to  405. 

The  judgment  is  right  and  should  be  affirmed. 

Judgment  affirmed. 


SouLB  V.  Ludlow. 


Foreclosure  by  advertisemefU — toiU  be  set  aside  for  fraud — failwre  to  gwe 
notice  — junior  mortgagee — mortgagee's  collateral  security. 

Equity  will  relieve  against  and  Bet  aaide  foredoeure  proceedings  by  advertise- 
ment, whenever  by  any  f rand,  mistake,  deceit  or  nnfair  <x>ntrivance  or  prac- 
tice, or  bad  faith  in  conducting  them,  the  rights  of  the  mortgagor  or  of 
subsequent  incumbrancers  have  been  injuriously  affected  upon  the  same 
grounds  that  would  authorize  a  foreclosure  by  action  to  be  opened. 

Plaintiff  held  a  mortgage  which  had  been  assigned  to  him  by  G.,  the  mort- 
gagee. The  mortgage  was  on  record,  but  the  assignment  was  not.  Thei 
holder  of  a  prior  mortgage  foreclosed  the  same  by  advertisement,  serving 
notice  upon  Q.  but  not  on  the  plaintiff,  though  he  knew  of  the  assignment  to 
plaintiff  from  G.  Held,  that  the  omission  to  serve  was  a  practical  fraud  on 
plaintiff  which  would  equitably  entitle  him  to  come  in  and  redeem.  The 
service  on  G.  was  not  a  compliance  with  the  spirit  of  the  statute.  The 
recording  acts  were  not  desigbed  to  facilitate  or  cover  frauds  but  only  to 
protect  bona  fide  mortgagees  and  grantees  for  value. 

The  junior  mortgage  was  collateral  to  another  security.  Jleld,  that  the  holder 
would  be  compelled  to  first  exhaust  the  principal  security  before  he  could 
claim  any  equitable  relief  under  the  mortgage. 
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APPEAL  by  defendants  from  a  judgment  in  fayor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Lyman'  Soule  against  John  S. 
Edwards^  Jr.,  and  wife,  William  D.  Ludlow  and  Sarah  Ludlow  his 
wife,  Albert  H.  Gbss  and  Austin  Sherman,  to  set  aside  the  sale  of 
lands  in  Wilna,  Jefferson  county,  under  the  foreclosure  of  a  mort- 
gage, plaintiff  asking  the  relief  sought  as  a  junior  mortgagee.  The 
facts  were  these.  Preyious  to  October,  1865,  Charles  N.  Tuttle, 
who  kept  a  drug  store  in  Auburn,  and  was  indebted  to  one  Ken- 
nedy, sold  and  transferred  the  drug  store  to  defendant  Goss. 
Kennedy  brought  action  against  Ooss  for  the  amount  due  from 
Tuttle  and  recovered  a  judgment  therefor.  An  appeal  was  taken 
and  the  judgment  was,  in  1869,  affirmed  by  the  Court  of  Appeals. 
Pending  the  appeal,  for  the  purpose  of  indemnifying  Goss,  Tuttle 
and  wife,  and  the  defendant  Shemian,  united  in  a  bond  for  $8,000, 
conditioned  to  save  Goss  harmless  from  the  Kennedy  judgment. 
For  the  same  purpose  in  1869,  after  the  affirmance  by  the  Court  of 
Appeals,  the  defendant  Edwards  who  held  the  nominal  title  to  lots 
818,  819  and  820,  in  great  lot  4  of  Macomb's  purchase,  executed  to 
defendant  Goss,  a  mortgage  for  $5,000,  payable  three  years  from 
date.  At  that  time  Edwards  held  the  lots  mentioned  in  some  way 
in  equitable  trust  for  defendant  Sherman  and  his  wife.  About  the 
same  time,  and  for  the  same  puipose,  Tuttle  executed  to  Goss  a 
mortgage  upon  real  property  tn  Auburn  for  $5,250.  The  amount 
found  due  on  the  judgment  mentioned  against  Goss  was  $5,279.20. 

La  May,  1869,  both  the  mortgages  mentioned  were  assigned  to 
plaintiff. 

Li  October,  1865,  said  Edwards  and  wife  executed  to  Albert  H. 
Goss  a  mortgage  for  $5,000  upon  lots  819  and  820  above  mentioned. 
This  mortgage  was  duly  recorded  and  was  afterward  assigned  by 
Goss  to  the  Auburn  Theological  Seminary.  Li  1871  defendant, 
^V'illiam  D.*  Ludlow,  the  husband  of  Sarah  Ludlow,  who  was  an 
adopted  daughter  of  defendant  Sherman,  obtained  the  assignment 
to  him  of  the  mortage  owned  by  the  Auburn  Theological  Seminary. 
This  mortgage  Ludlow  foreclosed  by  advertisement,  and  his  wife, 
Saiah  Ludlow,  became  the  purchaser  of  the  premises  for  $4,710.90, 
about  $1,000  less  than  the  amount  due  on  the  mortgage. 

The  mortgage  given  to  Goss,  in  1869,  was  at  the  time  of  this 
foreclosure  on  record,  but  the  assignment  from  Goss  to  plaintiff  was 
not  recorded.     Ludlow,  however,  knew  of  its  existence.    No  notice 
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of  the  foreclosure  proceedings  was  served  on  plaintiff,  and  the  only 
seryice  on  Qoss  was  by  mail^  and  Goss  never  received  that  notice. 
The  ioreclosore  proceedings  were  in  all  other  respects  regular.  The 
mortgaged  property  was  worth  $10,000. 

This  action  was  brought  to  vacate  the  sale  mentioned.  Such 
other  facts  as  are  material  appear  in  the  opinion. 

Slarbuck  d  Sawyer,  for  appellants. 

Cox  &  Avery y  for  respondent 

Present  —  Mullln,  P.  J.,  E.  Dabwik  Smeth  and  Dwight,  JJ. 

E.  Dabwik  Smith,  J.  Upon  the  facts  found  by  the  referee,  the 
plaintiff  as  the  assignee  of  a  junior  mortgage  is  clearly  entitled  to 
relief  in  equity  in  respect  to  the  foreclosure  of  the  mortgage  exe- 
cuted by  Edwards,  and  assigned  to  the  defendant  Ludlow  by  the 
Auburn  Theological  Seminary,  and  by  him  foreclosed  as  stated  in 
the  pleadings  and  case. 

The  decision  of  the  referee  that  the  plaintiff  was  entitled  to 
redeem  said  premises  is,  I  think,  correct  and  in  accordance  with 
equitable  principles.  The  courts  of  equity  regard  a  mortgagee  in 
the  execution  by  advertisement  of  the  power  of  sale  contained  in 
his  mortgage  as  a  trustee  executing  a  power  in  trust,  and  bound  to 
conduct  the  proceedings  relating  to  the  foreclosure  and  sale  of  the 
mortgaged  premises  in  a  fair  and  just  manner  and  in  good  faith. 
Jencks  v.  Aleosander,  11  Paige,  624 ;  Ellsworth  v.  Lockwood,  42  N. 
Y.  89. 

Belief  will  be  given  by  suit  to  set  aside  foreclosure  proceedings 
by  advertisement  whenever  by  any  fraud,  mistake,  deceit  or  any 
unfair  contrivance,  or  practice,  or  bad  faith  in  conducting  the  pro- 
ceedings of  the  foreclosure  or  sale  the  rights  of  the  mortgagor,  or 
of  subsequent  incumbrancers,  have  been  injuriously  affected,  upon 
pretty  much  the  same  grounds  as  the  court  would  recognize  as  suffi- 
cient for  opening  the  sale  if  the  foreclosure  had  been  by  action. 

Upon  the  facts  disclosed  in  the  evidence  in  the  case,  the  plaintiff 
was  entitled  in  equity,  I  think^  as  'the  referee  has  substantially 
found,  to  the  right  to  redeem  or  open  the  sale  to  the  same  effect  as 
if  the  foreclosure  had  been  by  action,  and  he  had  not  been  made  a 
party  to  the  suit.    It  is  true  that  the  assignment  of  the  mortgage 
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to  him  by  Goss  was  not  recorded^  and  perhaps  in  strictness  at  law, 
it  was  sufficient  to  serve  notice  upon  Goss,  the  assignor,  but  it  is 
quite  apparent  that  snch  service  in  this  case,  with  the  omission  to 
eerve  any  notice  upon  the  plaintiff,  was  a  practical  fraud  upon  him. 
Goss  had  no  interest  to  protect  in  respect  to  sach  foreclosure,  and 
if  he  received  said  notice,  which  he  denied  on  the  trial,  he  probably 
paid,  or  would  be  likely  to  pay,  no  attention  to  it,  presuming  that  a 
like  notice  would  also  be  served  upon  the  plaintiff.  The  defendant 
Ludlow,  who  instituted  and  conducted  said  foreclosure  proceedings, 
as  the  referee  finds,  well  knew  that  the  plaintiff  was  the  assignee 
and  owner  of  said  mortgage,  for  he  had  paid  to  him  or  to  his  attor- 
ney several  installments  of  interest  thereon,  and  knew  that  Goss 
had  no  interest  in  said  foreclosure. 

It  is  true  that  Ludlow  complied  in  form  with  the  provisions  o} 
the  statute  in  serving  as  he  testified  he  did  the  notice  of  sale  upon 
Ck>BS,  the  mortgagee,  the  plaintiff's  assignment  from  Goss  not  being 
on  record,  but  that  was  a  mere  compliance  with  the  letter  and  not 
with  the  spirit  of  the  statute. 

The  registry  acts  were  not  desigtied  to  facilitate  or  cover  frauds, 
but  to  protect  grantees  or  mortgagees  of  real  estate,  who  were  sub- 
sequent purchasers  in  good  faith  and  for  a  valuable  consideration 
of  the  same  real  estate.  The  defendant  Ludlow  is  not  within  the 
equity  of  the  statute.  He  was  bound  in  good  faith  to  have  served 
notice  of  the  foreclosure  upon  the  plaintiff,  and  his  omission  to  do 
so,  under  the  circumstances  of  this  case,  as  held  by  the  referee,  was 
a  sufficient  ground  in  equity  to  allow  the  plaintiff  to  come  in  and 
redeem  said  mortgaged  premises  from  a  sale  thus  inequitably  had, 
procured  and  conducted. 

So  far,  therefore,  ^  as  the  decision  of  the  referee  asserts  and 
allows  the  right  of  the  plaintiff  to  redeem  said  premises  and  to  set 
aside  said  foreclosure  and  sale,  it  is  right  and  should  be  affirmed. 
But  as  the  application  of  the  plaintiff  is  to  the  equitable  power  of 
the  court,  and  relief  can  only  be  given  upon  equitable  grounds,  it  is 
the  right  of  the  defendants  also  to  have  equity  done  them  in  the 
disposition  of  the  cause.  It  is  quite  clear  from  the  facts  found  by 
the  referee,  and  the  evidence  in  the  cause,  that  the  plaintiff 's 
mortgage  was  in  fact  nothing  more  than  collateral  to  a  mortgage 
given  to  Goss  by  Tuttle  and  his  wife,  who  were  the  principal  debtors, 
and  was  given  further  to  indemnify  said  Goss  against  his  liability 
in  the  suit  by  Kennedy  against  said  Goss,  then  pending,  to  enforce 
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a  debt  or  liability  of  said  Tattle  as  against  said  Goss.  The  mortgage 
which  Tattle  gave  to  Ooss  for  his  indemnity  against  said  sait  was 
the  primary  fand  for  the  payment  of  the  amoant  of  saoh  recovery^ 
and  the  defendants  have  a  clear  right  to  have  the  secority  given  by 
the  principal  debtors  exhausted  before  resort  is  had  to  the  mort- 
gaged property  held  by  them. 

The  plaintiff  testified  on  the  trial  that  he  held  a  bond  and  mort- 
gage assigned  to  him  by  said  Ooss,  made  by  Harriet  F.  Tattle  to 
Goss,  Janaary  18^  1869,  for  $5^250^  and  that  this  mortgage  was 
assigned  to  him  at  the  same  time  when  said  Goss  assigned  the 
Edwards  mortgage,  and  that  the  property  covered  by  said  mortgage 
he  ascertained  at  the  time  to  have  been  worth  $8,000  or  $10,000. 

It  appears  by  exhibit  No.  2  in  the  cases,  being  an  agreement 
signed  by  0.  N.  Tattle  and  H.  F.  Tattle,  by  0.  N.  Tattle,  attorney, 
and  by  A.  Sherman,  that  the  said  mortgage  of  Edwards  to  Goss 
was  given  for  the  sole  benefit  of  said  H.  F.  and  0.  N.  Tattle,  and 
was  to  be  paid  by  one  of  said  parties  withoat  any  claim  or  demand 
apon  said  Sherman.  It  is  clearly  eqaitable,  therefore,  that  the 
plaintiff  should  first  exhaust  the  security  he  holds  from  the  princi- 
pal debtors  before  the  court,  for  his  benefit,  should  set  aside  or 
open  the  sale  upon  the  foreclosure  of  the  Edwards  mortgage,  or 
that  he  transfer  such  security  to  the  defendants  in  case  they  elect 
to  discharge  the  amount  of  his  claim  under  said  mortgage  upon 
the  premises  covered  thereby.  The  referee  declined  to  pass  upon 
these  equities,  because  said  Tuttle  and  his  wife  were  not  parties  to 
the  action,  and  said  bond  and  mortgage  given  by  them  to  said  Goss 
was  not  given  in  evidence.  But  the  facts  above  stated,  appear  in 
evidence,  and  I  presume  cannot  be  changed  or  disputed. 

In  this  view  I  think  the  judgment  may  be  modified  and  made 
interlocutory,  affirming  the  views  of  the  referee  in  respect  to  the 
plaintiff's  right  to « redeem  said  mortgage,  and  charge  said  mort- 
gaged premises  in  the  defendant's  hands  with  whatever  sum  shall 
remain  or  be  justly  chargeable  thereon  to  satisfy  the  plaintiff's 
claim  upon  the  said  mortgage  so  held  as  collateral  to  Tuttle's  mort- 
gage to  said  Goss,  and  as  an  indemniiy  against  the  said  Kennedy 
suit  and  judgment,  after  the  plaintiff  shall  have  exhausted  his 
security  upon  the  said  Tuttle  mortgage,  or  accounted  for  the  value 
thereof,  and  that  it  be  referred  back  to  the  same  referee  or  to  a  new 
referee,  to  take  proof  in  respect  to  the  said  Tuttle  bond  and  mort- 
gage, and  to  ascertain  the  value  thereof  over  and  above  all  liens, 
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claims  or  incambrancea  on  said  property,  either  upon  a  foreclosure 
of  the  same,  suspending  said  reference  for  that  purpose,  or  by 
proof  of  its  yalue,  and  to  report  what  amount  the  plaintiff  is  enti- 
tled to  receiye  from  the  Edwards  mortgage  in  discharge  of  his  debt 
upon  the  principles  herein  stated — treating  said  Tuttles  as  the 
principal  debtors  and  bound  to  pay  said  debt  before  resort  is  had  to 
the  said  Edwards  mortgage,  and  that  the  said  referee  report  to  the 
court  at  special  term,  and  that  all  other  questions  !ind  equities, 
including  the  question  of  costs,  be  reserved  till  the  coming  in  and 
confirmation  of  such  report. 

Ordered  accordingly* 


Marsh  v.  Titus. 


BosUment — test  of.    Lien  —  Turn  far  wUid,    Convertion  —  wTuU  i$  not. 

m  • 

The  test  of  a  bailment  is  that  the  identical  thing  is  to  be  retnmed :  if  another 
thing  of  eqnal  yalue  is  to  be  returned  it  is  a  sale. 

An  agreement  provided  that  plaintiffs,  who  did  business  in  Boston,  Mass., 
should  advance  money  to  G.,  who  did  business  in  Penn  Yan,  N.  Y.,  to  enable 
biiA  to  carry  on  business  in  buying  hides ;  that  the  advances  should  be 
charged  to  G. ;  that  the  hides  bought  should  be  plaintiffs,  **  as  security  for 
all  sums  as  may  be  due  them."  Held,  that  plaintiffs  had  only  a  Uen  on  the 
hides  bought  by  G.,  and  that  this  lien  was  not  valid  against  bona  fide  pur- 
chasers without  notice  from  G. 

Under  a  provision  in  the  agreement  the  hides  bought  with  money  advanced 
by  plaintiffs  were  to  l/e  bought  in  their  name.  G.  bought  the  hides  in  his 
own  name  and  afterward  sold  them.  JSeld^  that  there  was  no  conversion 
of  the  hides ;  if  any,  it  was  of  the  money. 

APPEAL  by  plaintiffs  from  an  order  at  special  term  denying  a 
motion  by  plaintiffs  for  a  new  trial  after  a  verdict  in  favor  of 
defendant 

The  action  was  brought  by  Charles  Marsh  and  another  against 
Joshua  Titus  to  recover  the  possession  of  a  quantity  of  hides  then 
in  possession  of  defendant.  The  circumstances  were  these:  In 
February,  1872,  plaintiffs,  who  were  partners  doing  business  in  the 
city  of  Boston  under  the  name  of  Charles  Marsh  &  Co.,  and  one 
George  Titus,  who  carried  on  a  tannery  at  Penn  Yan,  entered  into 
this  agreement: 
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'^The  said  Ohas.  Marsh  &  Go.  agree  with  them  to  famish  them 
cash  and  hides  to  enable  them  to  carry  on  the  business  of  tanning, 
the  same  to  be  famished  from  time  to  time  as  needed,  not,  how- 
ever, to  exceed  at  any  one  time  the  amount  of  $3,000,  unless  they 
see  fit  to  exceed  that  amount;  all  sums  so  advanced,  whether  cash 
or  other  value,  to  be  on  interest  at  the  rate  of  seven  per  cent  per 
annum. 

^^11  any  Ifides  are  furnished  them  the  title  of  same,  and  the 
leather  manufactured,  there  tanned,  to  be  bought  in  their  name 
and  to  be  theirs  while  tanning  and  after  they  are  made  into  leather 
as  security  for  all  sums  as  may  be  due  them  as  aforesaid;  and  all 
such  leather  as  may  be  there  manufactured,  as  fast  as  ready  for  the 
market,  is  to  be  sent  at  once  to  them  at  Boston  for  sale,  the  pro- 
ceeds of  which,  B&  fast  as  sold,  are  to  be  placed  to  the  credit  of  Geo. 
Titus  &  Go.  to  off-set  such  advances  and  interest,  they  first  deduct- 
ing from  the  amount  of  sales  a  guarantee  commission  of  five  per 
cent  of  the  same.  They  are  to  keep  separate  and  careful  books  of 
account  of  all  receipts  and  expenditures  in  carrying  on  said  busi- 
ness so  as  to  exhibit  at  any  and  all  times  the  true  state  thereof,  and 
how  all  moneys  advanced  by  said  Marsh  &  Go.  have  been  expended, 
which  books  shall  be  ever  open  to  their  inspection  and  that  of  their 
agents  or  attorneys,  if  any.  No  part  of  the  money  so  advanced  by 
them  shall  be  diverted  to  any  other  of  their  business,  nor  for  their 
family  expenses,  nor  for  their  own  time  and  services  or  private  use. 
Said  Qeo.  Titus  &  Go.  have  no  authorily  to  buy  hides  or  other 
articles,  nor  borrow  money  on  the  credit  of  said  Marsh  &  Go.  Said 
Marsh  ft  Go.  are  to  have  the  right  at  all  times  to  take  possession  of 
any  of  said  property  whenever  they  may  regard  it  necessary  for 
their  security  or  protection  with  the  right  of  sale  as  aforesaid,  and 
if  at  the  time  of  taking  possession  any  part  is  in  process  of  tanning 
they  may  finish  it  and  out  of  the  proceeds  of  sale  deduct  the 
expense  therefor,  in  addition  to  all  other  sums  due  as  aforesaid, 
accounting  to  said  Titus  ft  Go.,  or  assigns,  for  all  balances  and 
and  paying  over  the  same.'' 

Plaintiffs  furnished  money  to  said  Oeorge  Titus  with  which  he 
purchased  in  his  own  name  the  hides  in  question.  In  September, 
1872,  Oeorge  Titus  sold  out  the  tannery  business  to  the  defendant, 
his  brother.  Included  in  the  property  sold  were  the  hides  men- 
tioned, which  were  then  in  the  process  of  tanning. 

The  jury,  under  the  direction  of  the  court,  found  a  verdict  for 
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defendants.  A  motion  was  subsequently  made  by  plaintiffs  for  a 
new  trial,  and  from  the  order  denying  the  same  this  appeal  was 
taken. 

C%.  (?.  Judd,  for  appellants,  cited  Cary  v.  ffotailing,  1  Hill, 
311 ;  Badger  y.  Phinney,  15  Mass.  359 ;  Hall  v.  TuUle,  2  Wend. 
478 ;  Clark  t.  Skinner^  20  Johns.  465 ;  Thorp  v.  Burling,  11  id. 
235  ;  Boot  v.  Chandler,  10  Wend.  110 ;  Foster  v.  FelHione,  7  N.  Y. 
433  ;  Malhry  v.  Willis,  4  id.  85 ;  Ballard  v.  Burgett,  40  id.  314 ; 
Cavill  V.  Hill,  4  Den.  323 ;  Roth  v.  W^e^fo,  29  N.  Y.  486  ;  Hart  v. 

Ttf»  ^yc*,  2  Johns.  Ch.  62 ;  Frost  v.  Willard,  9  Barb.  440. 

• 

William  8.  Briggs,  for  respondent. 

Present — Mullin,  P.  J.,  E.  Dabwin  Smith  and  Gilbbrt,  J  J. 

GiLBEBT,  J.  The  te8t_of  ji  bailment  is  that  the  identical  thing 
deliverfiij  Ir  to  be^rejljjLrned.  If  the  obligation  of  the  receiver  be  to 
retom  another  thing  of  equal  value,  it  is  a  sale.  Foster  v.  Petti- 
hone,  7  N.  Y.  433.  Applying  this  rule,  we  think  the  conclusion  of 
the  conrt  below  was  correct,  for  the  reasons  assigned  by  Mr.  Justice 

DWIGHT. 

The  order  must  be  afiirmed,  with  costs. 


[The  following  is  the  opinion  at  special  term.] 

TlvrrrL'KTn*    .T        '^l^ha    n-nrl-iaTiTifArl    o^/Iotiaa    in  -flic 


DwTQHT,  J.  The  undisputed  evidence  in  the  case  showed  that 
the  defendant  was  a  bona  fide  purchaser  from  George  Titus  of  the 
property  claimed  by  the  plaintiffs.  The  only  question  was  whether 
by  such  purchase  he  acquired  title  to  the  property  as  against  the 
plaintiffs,  and  that  depended  mainly  upon  the  construction  and 
effect  to  be  given  to  the  agreement  between  the  plaintiffs  and 
George  Titus. 

I  am  still  of  the  opinion  which  I  had  at  the  circuit,  that  this 
agreement  can  have  no  other  effect  than  that  of  a  chattel  mortgage ; 
such  seems  to  be  the  plain  import  of  all  its  provisions. 

It  provides,  first,  for  advances  to  be  made  by  the  plaintiffs  to 
George  Titus  to  enable  him  to  carry  on  the  business  of  tanning, 
such  advances  to  be  either  of  hides  or  of  money  with  which  to  buy 
hides,  and  that  such  advances  shall  be  charged  to  him  and  be  on 
interest ;  next,  that  the  hides  furnished  or  bought  with  the  money 
fomifihed  by  the  plaintiffs,  shall  be  theirs  while  tanning  and  after 
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they  are  made  into  leather  '^  as  security  far  all  sums  as  may  be  due 
them  as  aforesaid;  "  next,  that  the  leather  as  fast  as  manufactured 
shall  be  sent  to  the  plaintiffs  to  be  sold  for  the  account  of  George 
Titus,  the  proceeds  of  sale,  after  deducting  a  commission  for  them- 
selves, to  be  credited  to  him  in  payment  of  the  iadvances  and  inter- 
est with  which  he  is  charged ;  and,  lastly,  that  the  plaintiffs  shall 
have  the  right  to  take  possession  of  any  of  such  property  whenever 
they  deem  it  necessary  for  their  protection  and  security,  with  the 
right  of  sale  as  follows,  and  out  of  the  proceeds  of  such  sale  to  deduct, 
besides  certain  expenses,  all  sums  due  as  aforesaid,  accounting  to 
said  Titus  for  all  balances  and  paying  over  the  same. 

All  these  provisions  clearly  treat  the  advances  to  be  made  by 
the  plaintiffs,  whether  of  money  or  of  hides,  as  creating  an  indebted- 
ness from  George  Titus  to  them,  and  contemplate  a  pledge  of  the 
hides  and  leather  as  security  for  such  indebtedness.  If  so,  the 
plaintiffs  had  no  absolute  title  to  the  property  while  in  the  posses- 
sion of  George  Titus,  but  only  a  lien  for  their  security,  which  could 
be  enforced,  as  against  purchasers,  only  against  those  who  had 
notice  of  such  lien.  And  the  defendant  having  purchased  without 
notice,  either  actual  or  constructive,  acquired  title  to  the  property. 

The  plaintiffs,  however,  call  attention  to  a  provision  of  the  agree- 
ment by  which,  as  they  say,  the  hides  bought  with  money  advanced 
by  them  were  to  be  bought  in  their  name,  and  insist  that  under  this 
provision  the  hides  were  absolutely  their  property  from  the  time  of 
their  purchase  by  George  Titus.  But  the  proof  shows  that  the 
hides  in  question  were  not  in  fact  bought  in  the  name  of  the  plain- 
tiffs. That  the  conversion,  if  any,  by  George  Titus  was  of  the 
money  and  not  of  the  hides.  He  used  the  money  in  every  respect 
as  his  own  ;  deposited  it  in  bank  to  his  own  credit  and  in  the  same 
account  with  his  own  moneys,  and  drew  upon  such  account  for  all 
tha  expenses  of  the  business  which  he  carried  on  in  his  own  name, 
including  the  purchase  of  hides  in  question. 

It  will  not  be  contended  that  one  whose  money  is  wrongfully  con- 
verted can  recover  property,  bought  with  such  money,  from  one 
who  has  purchased  it  in  good  faith  from  the  party  who  was  guilty 
of  conversion. 

Upon  the  whole  it  seems  very  clear  that  the  plaintiffs  had  no  title 
to  the  property  in  question  which  they  could  maintain  against 
defendant    The  motion  for  a  new  trial  is  therefore  denied. 

Order  affirmed. 
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Stare  v.  Winbgae. 

CkmfvMon  of  goods  —  effMt  of.    Damages — in  case  of  confusion.    Contract^     ^ 

10^4971  cannot  he  implied. 

In  an  action  to  recover  for  the  conversion  of  wheat  belonging  to  plainti£f,  it 
appeared  that  defendant  had  intermingled  the  wheat  with  his  own  in  such  a 
way  that  the  exact  amount  could  not  be  shown.  Held,  that  defendant  having 
caused  the  uncertainty  was  bound  to  prove  the  true  quantity  belonging  to 
plaintiff,  or  stand  the  loss  or  the  risk  of  mistake  in  the  calculation  of  the 
jury  resulting  from  the  confusion  of  the  wheat. 

In  actions  for  damages  for  the  conversion  of  goods  where  the  goods  have  been 
confused  by  the  defendant  with  other  goods,  the  damages  are  to  be  given  to 
the  utmost  value  the  articles  will  bear. 

Where  an  express  agreement  was  claimed  and  testimony  given  to  prove  it, 
held,  that  the  jury,  if  they  did  not  believe  the  testimony  given,  could  not 
imply  an  agreement  of  the  same  nature  with  the  one  claimed. 

APPEAL  by  plaintiff  from  a  judgment  in  favor  of  defendant, 
entered  npon  the  verdict  of  a  jury. 
The  action  was  in  the  nature  of  a  trespass  and  was  brought  by 
Amanda  McNair  Starr  against  Samuel  E.  Winegar,  to  recover  for 
the  wrongful  taking  and  carrying  away  and  converting  to  his  own 
use  by  defendant  of  1,000  bushels  of  wheat.  The  facts  were  these: 
On  the  dOth  of  January,  1868,  plaintiff  leased  a  farm  owned  by  her 
to  defendant,  for  three  years,  from  April  1,  1868.  In  the  fall  of 
1870,  defendant  sowed  about  25  acres  of  wheat.  In  the  summer 
following,  after  the  term  of  his  lease  had  expired,  he  harvested  the 
wheat,  threshed  and  sold  it.  The  action  was  brought  for  the  con- 
version of  the  entire  amount  of  wheat.  The  defendant  claimed 
title  to  so  much  of  the  wheat  as  grew  on  15  or  16  acres  under  an 
alleged  agreement  with  plaintiff  during  the  first  years  of  his  occu- 
pancy, that  he  should  be  allowed,  during  the  last  year,  to  sow  for 
himself  as  much  wheat  as  there  was  then  on  the  place,  which  plain- 
tiff claimed  and  which  was  about  15  or  16  acres.  The  balance  of 
the  wheat  he  claimed  to  own  under  an  agreement  to  rent  the  land 
npon  which  it  was  sowed  at  $7  per  acre.  These  agreements  were 
denied  by  plaintiff.  The  wheat  raised  on  the  25  acres,  was  mingled 
with  other  grain  by  plaintiff,  and  sold,  so  that  it  was  impossible  to* 
determine  accurately  its  actual  amount 
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Several  exceptions  were  taken  to  the  ftdmission  of  testimony,  and 

to  the  charge  and  the  refusal  to  charge  as  requested.     Plaintiff 

moved  at  special  term  for  a  new  trial  upon  a  case  and  exceptions, 

which  was  denied.     Such  other  facts  as  are  material  appear  in  the 

t  opinion. 

Q.  F,  Danforihy  for  appellant. 
A,  M.  Bingham,  for  respondent. 

Present  —  Mullin,  P.  J. ,  E.  D  abwik  Smith  and  Gilbeet,  J  J. 

E.  Dabwik  Smith,  J.  The  chief  exception  discussed  in  this 
case  was  taken  to  the  refusal  of  the  circuit  judge  to  accede  to  the 
request  made  by  the  defendant's  counsel,  at  the  close  of  the  trial, 
to  charge -^^  that  if  the  jury  came  to  the  conclusion  that  there  was 
a  contract  by  which  the  defendant  was  to  have  the  privilege  of 
putting  in  a  certain  amount  of  wheat,  as  was  equivalent  to  what 
was  on  the  ground  when  he  took  possession,  and  no  agreement  for 
the  residue;  if  Winegar  had  mingled  the  two  he  must  submit  to  an 
amount  the  jury  might  find."  The  argument  of  counsel  in  sup- 
port of  this  request  is  that  although  the  jury  might  find  that  there 
was  an  agreement  between  the  parties  that  the  defendant  should 
sow  to  wheat,  as  much  land  before  the  termination  of  his  lease, 
and  harvest  it  afterward,  as  had  been  sown  before  the  commence- 
ment of  his  lease,  and  afterward  harvested  by  the  plaintiff ;  yet, 
as  this  agreement  did  not  apply  to  all  the  wheat  sown  and  harvested 
by  the  defendant,  that  the  plaintiff  was  entitled  to  recover  for  all 
the  residue  taken  off  in  case  the  jury  should  find  that  it  was  not 
sown  and  taken  off  under  a  new  and  independent  agreement  as 
claimed  by  the  defendant.  The  action  was  brought  for  the  entire 
quantity  of  1,000  bushels  of  wheat. 

The  plaintiff  had  demanded  payment  for  the  whole  crop  of 
wheat  taken  off  by  the  defendant,  without  distinguishing  between 
any  parcels,  and  denied  on  the  trial  and  contested  the  defendant's 
right  to  take  off  any  of  such  wheat.  The  circuit  judge  held  in 
effect  that  there  was  no  basis  in  the  evidence  to  distinguish  between 
the  two  parcels  of  wheat  taken  off  by  the  defendant  under  the  two 
contracts  set  up  by  him  in  his  defense,  and  the  plaintiff  must  con- 
•  sequently  recover  for  all  or  none.  It  seems  to  me  that  this  is  a 
mistaken  yiew  of  the  evidence  and  of  the  law  applicable  thereto. 
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The  defendant  claimed  to  sow,  under  the  agreement  first  made  with 
the  plaintiff,  15  or  16  acres  of  wheat  in  lieu  of  the  same  quantity 
sown  before  he  took  his  lease,  and  that  all  the  land  sown  to  wheat 
above  said  15  acres  he  had  rented  at  17  per  acre.  The  fields  of 
wheat  sown  and  harvested  by  the  defendant  amounted  to  24  or  25 
acres.  For  all  the  wheat  taken  off  these  fields,  except  the  15  acres, 
the  defendant  had  no  claim  or  title  unless  he  established  such  new 
and  independent  agreement  therefor  to  pay  rent  for  said  land  at  $7 
per  acre.  The  wheat  taken  off  the  land  by  the  defendant  was  all 
mingled  by  him,  and  he  could  not  tell  how  much  came  from  the  15 
acres,  or  any  particular  fifteen  acres  of  said  land,  or  how  much  from 
the  residue,  but  he  could  not  deprive  the  plaintiff  of  the  right 
to  recover  for  the  wheat  grown  on  9  or  10  acres  of  the  rented  land 
because  he  had  mingled  it  with  his  own.  That  was  his  fault  if  he 
had  no  title  to  such  wheat,  and  the  request  of  the  defendant's 
counsel  in  this  view  was  a  sound  and  proper  request. 

The  jury  had  several  elements  of  ^idence  or  data  upon  which 
they  could  have  apportioned  the  wheat  and  determined  how  much 
damages  the  plaintiff  was  entitled  to  recover,  provided  they  found 
that  the  defendant  had  established  no  agreement  to  sow  more  than 

15  acres.  They  had  the  quantity  of  land  sown  with  the  wheat,  the 
quantity  threshed  at  the  barn,  which  the  defendant  said  was  620  or 
630  bushels,  and  evidence  besides  that  four  loads  were  drarwn  away 
unthreshed,  and  that  these  loads  would  average  12  or  15  shocks  to 
a  load,  and  a  bushel  to  a  shock.  The  defendant  said,  also,  that 
there  were  aboat  500  bushels  in  all,  after  it  was  cleaned,  and  the 
value  was  12.00  a  bushel.  From  these  data,  I  have  no  doubt,  assum- 
ing that  the  defendant  was  entitled  to  the  wheat  grown  on  15  or 

16  acres  and  no  more,  that  a  jury  of  farmers  in  Livingston  county, 
where  this  cause  was  tried,  would  very  soon  have  determined  how 
much  the  plaintiff  was  entitled  to  recover  for  the  wheat  grown  on 
the  remaining  eight  or  nine  acres,  if  the  plaintiff  was  entitled  to 
recover  for  such  wheat.  Bat  if  there  was  any  uncertainty  in 
respect  to  the  quantity  for  which  the  plaintiff  was  entitled  to 
recover,  upon  this  assumption,  the  defendant  having  caused  such 
uncertainty  by  mingling  the  plaintiff 's  wheat  with  his  own,  was 
bound  to  prove  the  true  quantity  belonging  to  the  plaintiff,  or 
to  stand  the  loss  or  risk  of  mistake  in  the  calculation  of  the  jury, 
resulting  from  such  confusion  of  the  wheat.  And  this  was  in  sub- 
stance the  proposition  which  the  counsel  for  the  plaintiff  requested 
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the  judge  to  submit  to  the  jury,  and  the  same  was  so  understood 
and  construed  by  him  in  his  opinion,  denying  the  motion  for  a  new 
trial.  The  rule  in  respect  to  the  confusion  of  goods,  assumed  in 
the  request,  is  so  stated  by  Chancellor  Kekt  in  Hart  y.  Ten  Fyck, 
2  Johns.  Gh.  103,  and  the  same  rule  is  asserted  in  Lupton  y.  White, 
15  Vesey,  440,  and  when  the  action  is  for  damages,  the  damages  are 
to  be  given  to  the  utmost  value  the  article  will  bear.  Armory  v. 
Delamiriej  1  Strange,  605 ;  Rockwell  v.  Saunders,  19  Barb.  473 ; 
charge  of  Oady,  J.,  Silsbury  v.  McGoon,  3  N.  Y.  389. 

In  the  latter  case  Judge  Rugglbs  cites  with  approval  the  case  of 
Bullock  V.  Dibles,  Popham,  38,  where  the  plaintiff  had  mixed  his  own 
hay  with  the  defendant's,  and  the  latter  had  taken  and  carried  away 
all  the  hay  thus  intermixed.  It  was  held  that  the  plaintiff  having 
intermixed  the  hay  ''the  defendant  should  not  be  guilty  for  any 
part  of  the  hay,  for  by  the  intermixture  he  should  not  be  prejudiced 
in  taking  the  hay." 

The  exception  to  that  part  of  the  charge  which  instructed 
the  jury  that  they  might  find  an  implied  agreement  in  respect 
to  the  sowing,  reaping  and  taking  away,  either  part  of  the  said 
wheat,  I  think  was  well  taken.  In  the  absence  of  any  expressed 
agreement  claimed  or  proved,  in  many  cases,  an  agreement  may 
be  implied  from  circumstances,  as  stated  by  the  judge,  but,  as 
.  in  this  case,  where  an  express  agreement  was  claimed  and  proved, 
it  can  hardly  be  admissible,  or  strictly  correct,  for  a  jury  to  imply 
an  agreement  of  the  same  nature  and  effect.  The  proof  in 
this  case,  upon  which  the  jury  were  advised  they  might  imply  an 
agreement,  was  all  properly  received  and  admissible  as  corrobora- 
tive of  the  defendant's  testimony,  asserting  and  tending  to  establish 
an  express  agreement  The  defendant  had  testified  positively  to  an 
express  agreement  made  between  him  and  the  plaintiff,  in  respect 
to  the  sowing  of  the  two  parcels  of  land,  and  if  the  jury  would  not 
believe  him  on  this  point,  with  the  evidence  so  given  in  corrobora- 
tion of  his  testimony,  I  cannot  see  upon  what  principle,  on  such 
evidence  separately  considered,  or  otherwise,  they  could  imply  an 
agreement,  of  the  same  nature  and  to  the  same  effect. 

No  error,  I  think,  was  committed  in  the  ruling  in  respect  to  the 
other  exceptions  stated  in  the  case. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granted. 
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FiBST  National  Bake  of  Plattsbuegh  v.  Hbatoist. 

Nem  trial — rvXes  governing  appliecttians  for.    Evidence — gevi&raiL  objection — w 

action  upon  promissory  note. 

Among  the  rules  governing  ftpplications  for  new  trials  upon  the  ground  of 
newlj-discovered  evidence,  are  (1)  that  the  new  evidence  has  come  to  the 
knowledge  of  the  party  since  the  trial ;  (2)  that  it  was  not  owing  to  the  want 
of  due  diligence  that  it  did  not  come  sooner ;  (8)  that  it  is  not  cumulative  ; 
and  (4)  that  it  is  of  such  a  nature  and  iso  material  that  it  would  probably 
produce  a  different  verdict  if  a  new  trial  were  granted. 

Accordingly,  where  defendant  asked  for  a  new  trial  on  the  ground  that,  since 
the  trial,  he  had  discovered  that,  with  the  aid  of  a  powerful  microscope,  a 
date  in  a  note  in  issue  could  be  shown  to  have  been  changed,  it  not  appear- 
ing that  the  knowledge  came  to  defendant  since  the  trial,  and  that  he  had 
used  due  diligence  in  discovering  the  evidence ;  and  the  evidence  being  dis- 
puted ;  hdd,  that  a  new  trial  would  not  be  granted. 

Upon  the  trial  of  an  action  upon  a  promissory  note,  a  witness  was  asked  if  he 
ever  saw  prior  to  a  date  after  the  note  was  made,  any  note  of  the  maker  in 
blank.  It  was  claimed  that  in  the  note  in  question  the  date  was  left  blank. 
Held,  that  the  question  did  not  so  plainly  refer  to  notes  other  than  the  one 
in  suit,  that  it  ought  to  have  been  rejected  on  a  general  objection. 

The  action  was  against  an  indorser  of  a  note  dated  May  16.  The  defendant 
claimed  that  the  date  of  the  note  had  been  altered  from  '*  11 ''  to  '*  16."  The 
note  was  given  in  renewal  of  a  three  months'  note.  Held,  that  evidence  to 
show  that  the  prior  note  was  dated  February  16,  was  admissible. 

APPEAL  by  defendant^  after  a  yerdiot  in  favor  of  plaintiff,  from 
an  order  at  the  special  term,  denying  a  motion  for  a  new  trial 
on  the  gronnd  of  newly-discovered  evidence,  and  also  denying  a 
motion  for  a  new  trial  on  case  and  exceptions. 

The  action  was  brought  by  the  First  National  Bank  of  Platts- 
burgh  against  Bnf  us  Heaton,  upon  a  promissory  note  signed  by  one 
A.  D.  Smith,  payable  to  the  order  of  defendant  and  indorsed  by 
him,  which,  before  its  maturity,  was  discounted  by  plaintiff. 
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The  defense  was  that  the  note  in  question  was,  when  indorsed  by 
defendant,  dated  May  11,  1871,  but  that  afterward,  without  the 
knowledge  or  consent  of  defendant,  the  date  was  altered  to  read 
May  16.  The  only  fact  at  issue  upon  the  trial  was  whether  th^ 
date  of  the  note  was,  as  stated  by  defendant,  thus  altered  or  not. 
Evidence  was  given  by  both  parties  at  the  trial  tending  to  establish 
the  claim  of  each  party.  No  evidence,  however,  of  experts  as  to 
the  appearance  of  erasures  in  the  note  was  given. 

The  jury  found  for  the  plaintiff.  Soon  after  the  defendant 
moved  for  a  new  trial;  upon  affidavits,  on  the  ground  of  newly-dis- 
covered evidence.  The  evidence  mentioned  was  that  by  the  aid  of 
powerful  microscopes  and  the  investigation  of  persons  expert  in 
using  them,  it  would  appear  that  there  had  been  "  16 "  written 
over  '^  11 ''  in  the  date  of  the  note ;  that  the  defendant  was  not 
aware  before  the  trial  that  that  could  be  detected  by  micro- 
scopes but  supposed  that  the  ^'  11  ^'  could  not  be  seen,  nor  that  it 
in  fact  appeared  on  the  note.  He  also  moved  for  a  new  trial  on 
exceptions,  alleging  errors  principally  in  the  admission  of  evidence. 
Such  other  facts  as  are  necessary  appear  in  the  opinion,  and  in  the 
opinion  delivered  at  special  term. 

Sa^nuel  Hand,  for  appellant.  It  was  error  to  admit  evidence  of 
Wever  as  to  seeing  a  note  indorsed  by  defendant  with  the  date 
blank.  Green  v.  Dtshvw,  66  N.  T.  334 ;  ffolcomb  v.  ffewson, 
2  Oampb.  391;  Tmnant  v.  Hamilton,  7  CI.  &  F.  122;  Phillips  on 
Evidence  (4th  Am.  ed.  by  Edw,),  748.  As  to  evidence  of  the  date 
of  the  February  note,  cited  Qandolfs  v.  Appleton,  40  N.  Y.  563. 
The  newly-discovered  evidence  offered  was  not  cumulative,  and 
would  probably  change  the  result.  Chiyot  v.  Butts,  4  Wend.  679; 
Par  shall  y.  Klinck,  43  Barb.  203;  Piatt  y.  Munroe,  34  id.  291;  Oak- 
ley V.  Sears,  1  Robt.  73;  Powell  v.  Jones,  42  Barb.  24;  Smith  v. 
Masten,  15  Wend.  270;  Raphaelskyy.  Lynch,  12  Abb.  (N.  S.)  224. 

S.  W.  Holcomd,  for  respondents. 

Present  —  Leari^ed,  P.  J.,  and  Boardman,  J. 

Learned,  P.  J.  The  reasons  given  by  Mr.  Justice  James*  for 
denying  a  motion  for  a  new  trial  on  the  ground  of  newly-discovered 

*  The  following  Is  the  portion  of  the  opinion  mentioned  relating  to  the  question  referred 
to: 

Jambs,  J.   Tlie  second  application  Is  for  a  new  trial  on  the  ground  of  newly-disooTered 
evidence.    Appllcalions  for  new  trials  on  this  ground  are  required  to  be  closely  scrutinised. 
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eTidence  are  clear  and  satisfactory.  We  need  add  nothing.  The 
evidence  was  not  newly-discovered,  and  the  defendant  had  been 
negligent. 

An  exception  was  taken  to  the  admission  of  the  question  put  to 
Wever,  whether  he  ever  saw  prior  to  July^l,  1871,  any  note  of 
Heaton  in  blank.  It  is  objected  by  defendant  that  this  was  an 
inquiry  as  to  other  notes  and  was  therefore  inadmissible.     The 

and  although  addresBed  very  much  to  the '  discretion  of  the  court,  the  court  in  its  ezercige 
should  be  governed  bj  the  well-established  rules  of  law  applicable  to  the  subject ;  as  the 
dtocretton  to  be  exerdsed  is  a  Judicial,  not  an  arbitrary  discretion. 

It  is  a  mistake  to  say  as  was  said  on  the  argument,  that  the  Oode  has  changed  the  rule  on 
Uiis  question.  Section  174  has  no  application  to  motions  for  a  new  trial  on  the  ground  of 
newly-disooyered  eridence.  That  section  is  part  of  title  6,  chap.  5,  of  '*  mistakes  and 
amendments,*^  and  motions  of  this  character  are  neither ;  its  purpose  was  to  provide  for 
rdief  in  cases  of  mistakes,  surprises,  inadvertence  or  excusable  neglect,  etc. 

Applications  for  new  trials  on  the  ground  of  newly-discovered  evidence,  it  is  true,  depend 
in  a  great  degree  upon  the  peculiar  circumstances  of  each  case  ;  yet  there  are  certain  rules 
governing  them  which  cannot  be  disregarded,  and  sucdi  disregard  sustained  under  the  plea 
of  discretion.  Among  tiiose  rules  are  the  following :  that  the  new  evidence  has  come  to 
the  knowledge  of  the  party  since  the  trial ;  that  it  was  not  owing  to  the  want  of  due  dili- 
genoe  that  it  did  not  come  sooner ;  that  it  is  not  cumulative ;  and  that  it  is  of  such  a 
nature  and  so  material  that  it  would  probably  produce  a  different  verdict,  if  a  new  trial 
were  granted.    Does  this  case  come  within  these  rules  f 

The  ground  of  this  motion  Is  that  defendant  has  since  the  trial  discovered,  that,  with  the 
aid  of  a  powerful  microscope,  it  can  be  shown  that  the  date  of  the  note  has  been  changed 
from  Hay  **  11 "  to  May  "  18,"  a  fact  of  which  he  was  not  aware  and  did  not  know  at  the 
timeof  the  triaL 

What  the  microscope  will  show  is  disputed ;  the  affidavits  upon  that  question  are  oon- 
flicCing,  some  of  the  experimenters  and  experts  affirming  that  an  alteration  of  the  figures 
can  be  seen  through  it,  and  others  that  it  cannot 

The  exact  issue  in  this  case  was  well  known  before  the  trial ;  the  note  was  attached  to  a 
commisalon  to  take  the  testimony  of  Smith,  the  maker ;  his  testimony  had  been  taken 
and  was  on  ffle  with  the  note  in  the  clerk's  office,  and  had  been  seen  by  the  defendant  and 
hia  counsel  weeks  before  the  trial,  so  that  defendant  knew  precisely  what  he  had  to  meet ; 
he  knew  Smith  had  testifled  that  the  note  was  indorsed  with  date  in  blank. 

Therefore,  before  a  party  asking  a  new  trial  on  the  ground  of  newly-discovered  evidence 
ean  succeed,  he  must  establish  the  facts  above  stated,  as  required  by  the  rules  of  law,  to  the 
aatisCaction  of  the  court. 

FtnL  It  is  not  established  beyond  doubt  that  the  substance  of  the  new  evidence  on 
which  the  motion  is  based  came  to  the  knowledge  of  the  defendant  since  the  triaL  The 
language  of  the  defendant's  affidavit  is  "  that  at  the  time  of  the  trial,  deponent  was  not 
aware  of  the  fact  and  did  not  know  that  by  the  aid  of  a  powerful  microscope  the  alteration  in 
the  date  of  said  note,  etc.,etc.,  would  be  made  to  appear,  and  made  to  appear  so  clearly  as  to 
leave  no  doubt  of  the  fact  that  such  alteration  had  been  made. "  In  the  light  of  other  parts  of 
defendant's  affidavit,  it  is  dear  that  what  defendant  meant  by  the  f or^poing  extract  was  that 
he  did  not  know  how  much  the  microscope  would  show,  in  other  words,  the  power  of  such  an 
faistrument.  He  could  not  have  meuit  that  he  had  no  knowledge  that  a  microscope  was 
used  to  detect  alterations  in  paper  writings,  because  he  subsequently  states  that  some 
we^cs  before  the  trial  he  heard  that  Dr.  Wolff,  of  Plattsburgh,  had  made  an  examination  of 
the  note.  Aad  defendant's  counsel  says  that,  previous  to  the  trial,  he  heard  that  Dr. Wolff 
was  the  owner  of  a  powerful  microscope,  and  skilled  in  its  use  in  the  discovery  of  foiiged 
writingB  ;  that  he  arranged  with  said  Dr. Wolff,  in  the  presence  of  dcifendant,  to  make  an 
examination  of  the  note  previous  to  the  trial,  and  that  at  the  time  set  for  the  examination 
■aid  DeWolff  refused  to  act,  saying  he  had  been  retained  by  the  other  side,  that  he  had  dis- 
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plaintiff  urges  that  it  did  not  appear  to  refer  to  other  notes,  and 
that  even  if  it  did  it  was  admissible. 

Now,  from  the  language  of  the  question,  it  does  not  appear 
whether  it  referred  to  the  note  in  suit  or  not.  The  defendant 
might  haye  insisted  that  the  question  should  be  confined  to  this 
note.  He  did  not  do  so,  but  objected  generally.  .  On  the  cross- 
examination  it  did  appear  that  the  note,  to  which  the  witness  tes- 

oovered  the  truth  about  the  date,  but  refused  to  dlseloee  what  it  was ;  so  that  It  Is  quite 
clear  that  before  the  trial  defendant  and  his  counsel  knew  of  the  microscope,  that  It  was 
used  to  detect  alterations  in  written  instruments,  that  there  was  a  powerful  one  in  the 
town  in  the  hands  of  an  expert,  which  had  discovered  the  truth  about  the  date  of  the  note. 

Dr.  WoUf  says  he  had  an  interview  with  the  defendant  and  his  counsel  before  the  trial, 
and  told  them  he  had  a  powerful  tmlcrosoope ;  that  he  had  examined  the  note  with  the 
instrument,  that  hy  a  careful  examination  he  could  ascertain  the  truth  about  it,  and  would 
make  such  examination  for  defendant  if  he  desired. 

From  these  facta  it  cannot  be  said  that  the  new  evidence  has  been  discovered  since  the 
trial.  In  fact  the  only  new  thing  discovered  since  the  trial  is  that  if  defendant  had  had  an 
examination  of  the  note  made  by  Dr.  WoUf  before  the  trial,  he  would  then  have  ascertained 
all  he  can  now  ascertain  if  a  new  trial  was  granted  him. 

Second.  Due  dOigence  was  not  exercised  by  the  defendant.  He  knew  of  the  microscope, 
Ite  use  sometimes  In  detecting  or  discovering  alterations  of  written  instruments,  and  that 
by  it  the  truth  could  be  discovered.  If  he  could  not  agree  with  or  trust  Dr.  Wolfl  to  make 
a  test  examination,  he  should  have  procured  another  expert,  with  another  instrument,  and 
ascertained  the  troth  before  the  trial  He  could  not  lie  by  and  take  his  chances  without 
it  or  upon  plaintiff  *s  calling  Dr.  Wolff,  rely  upon  his  cross-examination  to  make  out  his 
case,  and  If  he  failed,  hope  to  get  the  ease  retried  upon  the  ground  that  he  did  not  know 
what  the  microscope  would  show.  When  by  due  diligence  the  evidence  relied  upon  for  a 
new  trial  might  have  been  discovered  before  the  trial,  the  motion  is  uniformly  denied. 

TWrd,  Tlie  evidence  must  not  be  cumulativa  Cumulative  evidence  is  additional  evidence 
of  the  same  kind  to  the  same  point  The  issue  in  this  case  was  single.  To  that  point  wit- 
nesses were  called  and  testified,  and  to  this  point  is  the  alleged  newly-discovered  evidence. 
It  is  true  the  new  evidence  is  of  a  Und  different  from  any  used  in  the  trial,  but  to  establish  the 
same  issue  before  litigated.  The  evidence,  however,  is  not  positive,  it  is  not  certain,  it  is  not 
a  fact,  but  the  use  of  an  instrument  firom  which  evidence  to  tb.e  point  is  to  be  extracted  by 
experts.  It  is  not  like  the  case  of  an  acticm  against  an  executor  on  the  note  of  the  testator 
where  the  issue  was  payment,  and  after  trial  a  receipt  on  payment  of  the  note  was  found 
signed  by  plaintiff.  That  would  be  positive  evidence.  This  evidence  is  not  positive.  Experta 
who  have  examined  the  note  with  the  dass  of  microscope  mentioned,  testify  differently  as 
to  what  that  instrument  shows;  one  daas  daimlng  that  it  shows  the  note  to  have  been 
altered,  the  other  that  It  shows  no  such  thing.  Qranting  a  new  trial  to  let  in  this  evidence 
would  only  be  letting  in  more  conflicting  evidence  upon  an  Issue  already  litigated  and  deter- 
mined.   I  think  such  evidence  must  be  considered  as  cumulative. 

Fourth.  That  the  evidence  is  of  such  a  nature  and  so  material  that  it  would  probably 
produce  a  different  verdict  if  a  new  trial  were  granted.  The  most  that  could  be  said  in  this 
case  on  that  point  is  that  such  a  result  might  be  produced;  but  as  this  evidence  on  the 
point  in  issue  would,  as  I  have  shown,  still  be  conflicting,  the  result  on  a  new  trial  would 
stfll  be  uncertain  and  doubtfuL 

Considerable  portions  of  the  moving  affidavits  are  devoted  to  showing  that  defendant  waa 
misled  by  the  conduct  of  Dr.  Wolff.  This  allegation  may  be  true.  Dr.  Wolff  denies  any 
such  intention;  that  he  refused  to  communicate  the  result  of  his  examination  unless  paid 
for  his  labor.  But  such  acts,  whatever  they  were,  cannot  be  taken  into  consideration  in 
determination  of  this  motion,  as  there  is  no  evidence  of  any  connivance,  Instigation  of 
understanding,  on  the  part  of  the  plaintiff  or  of  ita  offers  or  agreements  with  Dr.  Wolff  to  say 
or  to  do  as  charged  by  defendant. 
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tified^  was  not,  or  might  not  haye  been,  the  note  in  question.    No 
motion  was  then  made  to  strike  oat  this  evidence. 

In  patting  this  question  the  plaintiff  may,  in  his  own  mind,  have 
referred  to  a  note  other  than  this  in  suit.  But  the  question  for  us 
is,  did  the  judge  err  in  admitting  the  question.  He  could  decide 
only  on  the  language  itself.  If  it  is  claimed  that  he  was  in  error 
it  should  appear  that  the  objectionable  point  was  brought  dis- 
tinctly to  his  notice.  If  he  had  excluded  this  question  on  this 
objection,  the  plaintiff's  counsel  on  appeal  might  have  urged  with 
force  that  the  reply  would  have  shown  that  the  witness  had  seen 
the  very  note  in  suit  without  any  date  upon  it. 

Without  then  deciding  whether  evidence  as  to  other  notes  would 
have  been  admissible,  we  think  that  the  question  objected  to  did 
not  so  plainly  refer  to  such  notes  that  it  ought  to  have  been 
rejected  on  a  general  objection. 

Another  objection  was  as  to  the  evidence  of  the  date  of  the 
February  note. 

It  had  appeared  by  the  defendant's  own  testimony  that  the  note 
in  question  was  given  to  renew  other  paper  made  or  indorsed  by 
defendant  for  Smith. 

The  dispute  was  whether  this  note  was  dated  May  11th  when 
made,  or  was  made  in  blank  as  to  the  day  of  the  month,  and  then 
filled  up  by  Smith  with  the  date  of  the  16th.  The  witness  showed 
that  the  previous  note  which  this  note  was  given  to  take  up  was 
dated  Februaiy  ].6th,  and  was  at  three  months  time.  And  it 
might  be  of  some  weight  as  to  the  question  whether  this  note  was 
dated  the  11th  or  not  to  show  that  the  liability  which  it  was  to 
renew  did  not  mature  until  the  19th.  The  evidence  may  not  have 
been  of  any  great  force,  but  it  seems  to  have  been  competent. 

We  think  that  the  order  appealed  from  should  be  affirmed,  with 
costs. 

Order  affirmed 
Vol.  VI,  N.  Y.  Rbp.  —  6 


42  THIRD  BEPABTMENT, 

Groat  y.  Phillips. 


Gkoat  y.  Phillips. 

OovmiafU — in  deed.    Husband  and  toife.    Parties. 

Action  apon  a  covenant  of  seizin  in  a  deed  executed  hj  defendant  and  wife. 
The  covenant  was  in  form  bj  both,  bat  the  complaint  alleged  that  the  wife 
joined  onlj  to  release  her  dower.  Meld,  that  a  demurrer  to  the  complaint  on 
the  ground  of  non-joinder  of  the  wife  as  defendant,  and  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  was  properly  overruled. 

APPEAL  by  defendant  from  an  order  at  special  term  OYerruling 
a  demurrer  to  the  complaint. 
The  action  was  brought  by  Edwin  Groat  against  Luke  Phillips 
for  a  breach  of  coyenant  in  several  different  deeds  executed  by  the 
defendant  and  Jane  Phillips,  his  wife.  In  all  but  one  of  the 
deeds  his  wife  joined  defendant  in  the  covenant.  The  grounds  of 
demurrer  were  (1)  that  there  was  a  defect  of  parties  defendant,  and 
(2)  that  the  facts  stated  in  said  alleged  causes  did  not  constitute  a  * 
cause  of  action.  Such  further  facts  as  may  be  material  appear  in 
the  opinion. 

R.  B.  Fish,  for  appellant,  cited  9igel  v.  JohnSy  68  Barb.  620 ; 
Wetnple  v.  Stewart,  22  id.  164 ;  Kreitz  v.  Frost,  6  Abb.  (N.  ^.)  277  ; 
Lanier  v.  Wyman,  5  Sobt.  147 ;  MiUs  v.  Lewis,  37  How.  418 ;  S. 
C,  66  Barb.  17^  ;  Oarnar  v.  Bird,  67  id.  277;  Westervelt  v.  AcJdey, 
4  N.  Y.  Sup.  444,  447 ;  Hall  v.  BaHUtt,  9  Barb.  297. 

Z.  8.  Westbrooh,  for  respondent. 

Present — Learned,  P.  J.,  Boabdhan  and  James,  J  J. 

By  the  Court.  This  action  was  on  a  covenant  of  seizin  in  a 
deed  of  real  estate.  The  deed  was  executed  by  husband  and  wife 
and  the  covenant  was  in  form  by  both;  probably  through  the  care- 
lessness of  the  conveyancer.  The  complaint  was  against  the 
husband  alone»  alleging  that  the  wife  joined  only  to  release  her 
dower.  The  defendant  demurred.  The  special  term  overruled  the 
demurrer. 

Properly  the  property  was  not  the  separate  estate  of  the  wife. 
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The  covenant  did  not  bind  her  personally.  The  allegations  of  the 
complaint  were  sufficient  to  negatiye  any  presumption,  if  there 
were  any  presumption,  that  this  was  a  covenant  as  to  the  separate 
estate  of  the  wife. 

The  order  should  be  affirmed  with  costs.  Defendant  to  be 
allowed  to  answer  in  twenty  days  after  service  of  copy  of  this  order 
on  payment  of  the  costs  of  the  order  overruling  and  of  this  appeal 

Order  affiv^ied. 


Gould  v.  Tow:k  op  Oneonta. 

Ccntrad — for  ioie  of  stock — retoisiion  of — reeoeery  back  of  money  paid  on 
rescinded.  Towns — officers  of  exceeding  authority — when  offleial  acts  wilid. 
Agency. 

The  oomxzuflflionero  to  issue  town  bonds  in  aid  of  a  railroad,  for  which  stock 
was  to  be  issned  to  the  town  by  the  company,  had  issued  the  bonds  and  set- 
tled with  the  companj  all  except  a  claim  of  the  company  for  back  interest 
whioh  the  commissioners  disputed.  The  company  refused  to  issue  the  stock 
nntil  the  interest  was  adjusted.  The  commissioners  contracted  to  sell  the 
Btock  to  one  W.,  and  directed  W.  to  pay  the  disputed  interest  under  protest, 
which  he  did.  The  town  brought  action  and  by  injunction  restrained  the 
transfer  of  the  stock  to  W.  W.  then  rescinded  the  contract  and  demanded 
back  what  he  had  paid.  The  stock  was  obtained  by  the  commissioners  and 
they  sold  it.  Held,  that  W.  was  entitled  to  recover  from  the  town  the 
amount  paid  by  him. 

It  was  alleged  that  the  contract  with  W.  was  not  for  cash,  and  was  therefore 
one  which  the  commissioners  had  no  right  to  make.    Held,  that  not  being 
immoral  or  opposed  to  public  policy,  but  one  simply  in  excess  of  their  pow- 
ers, the  court  would  not  refuse  relief. 
« 

APPEAL  by  the  defendant  from  a  judgment  ordered  at  special 
term  in  favor  of  the  plaintiff. 
The  action  was  brought  by  Jay  Gould  against  the  town  of 
Oneonta  to  recover  the  amount  paid  by  one  David  Wilber,  the 
assignor  of  plaintiff^  to  the  Albany  &  Susquehanna  Bailroad  Co.,  for 
interest  claimed  by  it  to  be  due  from  defendant  on  its  subscription  to 
the  capital  stock  of  the  railroad  company.  Such  payment  was 
made  under  circumstances  fully  set  out  in  the  opinion,  which  con- 
tains the  material  facts. 
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Bundy  &  ScranUing  and  ff,  Sturges,  for  appellant.  The  sale 
of  the  stock  was  in  violation  of  the  statute,  not  being  for  par  (Laws 
1867,  chap.  401,  §  6),  nor  for  cash.  Tanner  v.  Bank  of  Fox  Lake, 
23  How.  399 ;  S.  C,  3  Keyes,  425 ;  Bradford  v.  Fox,  16  Abb.  61 ; 
Decker  y.  Jttdeon,  16  N.  Y.  442 ;  Morton  y.  Campbell,  14  Abb.  414. 
Under  the  general  law  of  agency,  the  contract  of  sale  was  yoid. 
Denning  y.  Smith,  3  Johns.  Ch.  332 ;  Staie  of  lUinoia  y.  Delafield, 
8  Paige,  527 ;  8.  C,  26  Wend.  192,  and  2  Hill,  169 ;  Farm.  <& 
Mech.  Bank  y.  BtUch,  S  Drov,  Bank,  16  N.  Y.  137 ;  Adriance  v. 
Rome,  62  Barb.  399 ;  Munn  y.  Commission  Co.,  16  Johns.  44 ; 
Beals  Y.  Allen,  18  id.  363;  Scott  y.  McQrath,  7  Barb.  63  ;  Stringham 
V.  St.  Nicholas  Ins.  Co.,  3  Keyes,  280;  Pe(^le  y.  Bostwick,  32  K  Y. 
446 ;  Marvin  y.  Witter,  52  id.  270.  The  contract  being  yoid  the 
money  cannot  be  recoyered  back.  Burt  y.  Place,  6  Cow.  431 ;  Merr- 
weather  y.  Nipan,  2  Smith's  Lead.  Oas.  528;  Beet  y.  Strong,  2  Wend. 
319 ;  Perkins  y.  Savage,  15  id.  412;  NeHlis  y.  Clark,  20  id.  24;  S.  0., 
4  Hill,  24 ;  Otis  y.  Harrison,  36  Barb.  210 ;  Jones  y.  Wilson, 
3  Johns.  434 ;  Menderhack  Y.Hopkins,  8  id.  436;  Wym4in  y.  Fame- 
worth,  3  Barb.  369  ;  Mdchoir  y.  McCarty,  11  Am.  fiep.  606  ;  Town 
of  Venice  y.  Breed,  1  N.  Y.  Sup.  130. 

Chapman  <&  Martin,  for  respondent. 

Present — Leabked,  P.  J.,  and  James  and  Poiteb,  J  J. 

Leabked,  p.  J.  The  important  facts  are  briefly  these : 
The  commissioners  of  the  defendants  had  subscribed  f6r  certain 
stock  of  the  Albany  &  Susequehanna  Railroad  Company  for  the 
town.  This  subscription  they  had  paid  up,  except  that  the  com- 
pany claimed  that  there  was  a  balance  of  some  16,000  due  for  back 
interest.  About  this  there  was  a  dispute  between  the  commissioners 
and  the  company ;  and  the  company  refused  to  issue  scrip  until  this 
was  paid. 

While  matters  were  in  this  condition,  the  commissioners  con- 
tracted to  sell  the  stock  held  by  the  town  to  Wilber,  the  assignor  of 
the  plaintiff,  at  par.  As  part  of  this  agreement  and  in  order  to 
obtain  the  issue  of  the  stock,  Wilber,  by  the  direction  of  the  com- 
missioners, paid  to  the  railroad  company  the  amount  of.  the  dis- 
puted back  interest,  and  he  also  paid  to  the  commissioners  them- 
selyes  a  town  bond  of  1500.     In  making  this  payment  to  the 
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railToad  company,  Wilber,  by  direction  of  the  commissioners,  did 
BO  under  protest,  and  the  receipt  given  him  so  expresses.  After  this 
the  defendants  brought  an  action  and,  by  injunction,  prevented  the 
transfer  of  the  stock  to  Wilber.  Wilber  then  rescinded  his  con- 
tract and  demanded  back  what  he  had  paid.  The  commissioners 
subsequently  obtained  the  scrip  for  this  stock  and  sold  it. 

The  plaintiif,  assignee  of  Wilber,  now  seeks  to  recover  the  money 
thus  paid  and  the  value  of  the  bond.  Judgment  was  rendered  in 
his  favor  at  special  term,  from  which  defendants  appeal. 

The  commissioners  were  the  agents  of  the  defendants  in  respect 
to  the  subscription  for  this  stock  and  in  respect  to  its  sale.  As 
such  they  contracted  for  the  sale  and  fixed  the  price.  When  they 
required  or  authorized  Wilber  to  pay  to  the  railroad  company  this 
money  as  a  part  of  the  purchase  price,  and  he  so  paid  it,  the  trans- 
action was  substantially  the  same  as  if  he  had  paid  it  to  the  com- 
missioners and  they  had  paid  it  to  the  company.  If  they  were 
authorized  to  sell  and  receive  payment,  then  their  direction  to  the 
purchaser  to  pay  to  some  one  else,  when  acted  on,  was  a  payment 
to  them.  The  price  at  which  they  agreed  to  sell  included  this  bal- 
ance of  alleged  back  interest,  and  Wilber  paid  this  as  a  part  of  the 
purchase  price.  ■ 

Or  the  claim  of  the  company  may  be  considered  to  be  a  lien, 
alleged  to  exist  upon  the  stock,  without  the  payment  of  which  the 
company  refused  to  issue  it.  The  commissioners,  protesting  against 
their  liability,  yet  authorize  Wilber  to  discharge  this  alleged  lien 
in  order  that  by  so  doing  they  may  transfer  the  stock  to  him  and 
receive  payment  for  it.  In  this  view  of  the  matter  also,  the  money 
was  practically  a  payment  on  the  contract  for  the  sale  of  the  stock. 
The  contract  has  been  rescinded,  and  it  is  unreasonable  that  Wil- 
ber should  lose  his  part  payment. 

Again,  the  defendants  have  had  the  benefit  of  the  payment. 
They  have  had  the  stock  and  have  sold  it.  They  say  now  —  true, 
we  have  had  the  stock  but  we  ought  to  have  had  it  without  the 
payment  of  this  back  interest.  But  the  answer  to  this  is  that  their 
agents  authorized  the  payment  of  this  back  interest.  If  it  was  as 
appears,  paid  under  protest,  that  was  a  protest  on  the  part  of  the 
commissioners  and  on  behalf  of  the  defendants  against  their  lia- 
bility. Let  the  defendants  then  recover  the  money  from  the  rail- 
road company  to  which  they  caused  it  to  be  paid. 

Let  them  claim  that,  in  order  to  obtain  this  stock,  they  were 
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compeUed  to  pay  this  baek  interest^  and  let  them  show  that  they 
were  not  justly  liable  therefor.  For  the  evidence  shows  that  the 
railroad  company  refused  to  issue  the  stock  until  this  back  interest 
had  been  paid.     Merritt  v.  Millard,  4  Keyes,  208. 

In  opposition  to  this  view  it  is  urged,  by  the  defendants  that  the 
commissioners  had  no  right  to  make  the  contract  which  they  did 
make;  for  the  reason  that^  as  alleged,  it  was  not  for  cash.  Assum- 
ing that  the  contract  was  not  for  cash  still,  as  is  well  pointed  out 
by  the  learned  justice  who  tried  the  cause,  ^'  the  contract  was  not 
immoral,  opposed  to  public  policy,  or  criminal.  It  was  simply  the 
exercise  of  an  excess  of  power  by  officers  who  were  restrained  by 
the  law. "  This  case  has  therefore  no  similarity  to  those  in  which 
the  courts  refuse  relief  to  any  parties  who  have  entered  into  an 
immoral  contract.     TVacy  v.  Talmadgey  14  N.  Y.  162. 

The  question  is  further  made  whether  the  commissioners  had 
authority  to  settle  and  adjust  the  back  interest  with  the  railroad 
company.  The  claim  made  by  the  company  was  that  the  subscrip- 
tion had  not  been  fully  paid,  on  account  of  a  loss  of  interest  upon 
the  bonds  delivered  in  payment  of  the  subscription.  The  company 
claimed  that  the  subscription  should  be  as  of  a  certain  date,  and 
shoAld  bear  interest  as  of  that  date.  Whatever  the  justice  or  injus- 
tice of  that  claim  might  have  been,  it  seems  plain  that  an  adjust- 
ment of  it  was  within  the  authority  of  the  commissioners.  At  least, 
it  was  so  far  within  their  authori^  that  Wilber  would  be  justified 
in  paying  money  on  this  claim  by  their  direction. 

They  were  in  fact  the  only  persons  who  could  adjust  the  balance 
alleged  to  be  due  to  the  railroad  company,  and  it  seems  to  have 
been  within  the  duties  imposed  on  them  to  arrange  the  matter  of 
interest  with  the  company.  Laws  1856,  chap.  64.  And  whether, 
in  the  priesent  instance,  they  did  actually  agree  on  the  balance  as 
due,  or  only  paid  it  under  protest,  in  order  to  obtain  the  scrip  ;  in 
either  case  the  payment  which  they  authorized  Wilber  to  make  was 
a  part  payment  on  this  contract,  was  made  by  their  direction,  and 
for  the  benefit  of  the  defendants. 

When  the  defendants  broke  the  contract  and  Wilber  rescinded  it 
they  ought  not  to  have  retained  the  money  of  which  they  had  thus 
had  the  benefit. 

The  judgment  should  be  affirmed,  with  costs. 

JudgmeiU  affinned. 
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SCHOONMAKEE  V.  MoNALLT. 

Negligence — what  is  not  contributory. 

Plaintiff's  hoTses  which  were  standing  without  a  driver  on  the  tow-path  of  a 
canal,  were  drawn  into  the  canal  and  fatally  injured  by  the  negligence  of 
defendant.  HeUd,  that  if  plaintifTs  horses  were  in  their  proper  place  at  the 
time,  the  fact  that  a  driver  might  have  moved  them  and  avoided  the  acci- 
dent, did  not,  as  matter  of  law,  render  plaintiff  guilty  of  contributory  negli- 
gence in  not  having  a  driver  with  them. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  verdict  of  a  jury  in  the  Ulster  county 
court,  and  from  an  order  denying  a  new  trial. 

The  action  was  brought  in  a  justice's  court  by  Martin  D.  Schoon- 
maker against  Francis  McNally,  to  recover  for  the  loss  of  two 
horses  belonging  to  plaintiff  which  were  fatally  injured  through  the 
negligence  of  defendant.  The  defense  was  contributory  negligence 
on  the  part  of  plaintiff.  The  facts  were  these.-  In  October,  1868, 
plaintiff  and  defendant  were  each  boating  with  a  team  on  the  Dela- 
ware and  Hudson  canal.  The  plaintiff's  and  defendant's  boats 
which,  with  their  respective  teams,  were  moving  in  opposite  direc- 
tions met.  Plaintiff's  boat  was  loaded,  defendant's  light.  By  the 
rules  of  the  canal  company  it  is  th6  duty  of  a  loaded  boat  to  stop 
and  allow  a  light  boat  to  pass  over  the  tow  line  of  the  loaded  one. 
According  to  the  testimony  on  the  part  of  plaintiff,  plaintiff's  team 
had  stopped  and  was  standing  near  the  outer  edge  of  the  tow-path, 
and  between  them  and  the  canal  there  was  ample  room  for  defend- 
ant's team  to  pass  ;  but  defendant's  team,  instead  of  going  between 
plaintiff's  team  and  the  canal,  passed  round  on  the  outside,  in  con- 
sequence of  which  plaintiff's  team  was  caught  by  defendant's  tow 
line  and  thrown  into  the  canal,  receiving  injuries  whereof  they 
died.  At  the  time  of  the  accident  neither  team  had  drivers.  This 
was  in  violation  of  a  rule  of  the  canal  company,  which  required  a 
driver  to  be  always  in  charge  of  a  team  drawing  a  boat  on  the 
canaL 

In  the  Justice's  court  plaintiff  recovered  judgment  from  which 
an  appeal  was  taken  to  the  county  court.  Judgment  was  rendered 
in  favor  of  plaintiff  in  the  county  court,  which,  on  appeal  to  the 
general  term,  was  reversed  and  a  new  trial  ordered,  upon  which  a 
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judgment  was  rendered  again  in  fayor  of  plaintiff.     From  this 
judgment  and  the  order  denying  a  new  trial,  this  appeal  was  taken. 

S,  L.  Stebbins,  for  appellant,  cited  Owen  v.  JV.  F.  0,  B.  B,  Co., 
1  Lans.  108;  Ernsi  v.  H.  B.  B.  B.  Co.,  35  N.  Y.  38,  46,  47 ;  Cal- 
kins V.  Barger,  44  Barb.  424 ;  Dascomb  v.  B.  &  8.  L.  B.  B.  Co., 
27  id.  221 ;  Steves  v.  0.  <&  8.  B.  B.  Co.,  18  N.  Y.  422  ;  Mackey  v. 
N.  Y.  Cent.  B.  B.  Co.,  27  Barb.  628;  BrendellY.  B.  £  8.  L.  B.  B. 
Co.,  id.  634,  note;  Brooks  v.  B.  £  N.  Y.  B.  B.  Co.,  1  Abb.  (Ct 
App.)  211;  Murray  y.  N.  Y.  C.  B.  B.  Co.,  4  Keyes,  274;  Wilds  v. 
H.  B.  B.  Co.,  24  N.  Y.  430,  444 ;  S.  C,  29  id.  315 ;  Hartfield  v. 
Boper,  21  Wend.  615;  8pencer  ▼.  U.  £  8.  B.  B.  Co.,  5  Barb.  337 ; 
Earing  v.  JV;  Y.  &  E.  B.  B.  Co.,  13  id.  9;  Beyo  v.  N.  Y.  Q.  B.  B. 
Co.,  34  N.  Y.  9 ;  Wilcox  v.  B.  W.  £  0.  B.  B.  Co.,  39  id..  358 ; 
Harty  v.  Cent.  B.  B.  Co.  of  N.  J.,  42  id.  468. 

Chas.  A.  Fowler,  for  respondent. 

Present — Learnbd,  P.  J. ,  Boardm  an  and  James,  J  J. 

Leabned,  p.  J.  The  only  question  is  whether  on  the  evidence 
the  court  can  say,  as  a  matter  of  law,  that  the  plaintiff  was  guilty 
of  contributory  negligence. 

The  negligence  charged  to  him  is  the  failure  to  have  a  driver 
with  his  team.  But  the  want  of  a  driver  did  not  contribute  to  the 
accident,  unless  the  plaintiff's  team  was  not  in  the  proper  place 
and  did  not  stop  at  the  proper  time.  On  these  points  the  evidence 
was  contradictory  and  therefore  the  case  was  necessarily  submitted 
to  the  jury. 

The  defendant  urges  that  if  the  plaintiff  had  had  a  driver  for 
his  team,  the  driver  might  have  moved  the  team  out  of  the  way  of 
the  defendant's  team,  and  thus  the  accident  might  have  been  pre- 
vented. But,  if  the  plaintiff's  team  was  actually  in  its  proper 
place,  that  is,  in  the  place  where  it  ought  to  have  been  when 
the  defendant's  team  was  to  pass  it,  he  oug^t  not  to  be  charged 
with  contributory  negligence  on  account  of  the  possibility  that  if  a 
driver  had  been  at  hand  something  might  have  been  done  to  prevent 
the  accident. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

Judgment  affirmed. 
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TowH  OF  Delhi  v.  Graham. 

Appearance — by  attorney  vrithout  authority — stay  of  proceedings  on  account 

of —  unauthorised.    Pa/f'tiee — town. 

Upon  a  motion  by  defendant  to  stay  proceedings  on  the  ground  that  the  action 
was  brought  without  the  authority  of  the  plaintiff;  TieUd,  that  such  relief 
should  probably  be  limited  to  cases  of  actual  fraud  on  the  court  —  cases  in 
which  an  attorney  is  using  a  plaintiff's  name,  without  his  knowledge  and 
consent  in  a  wrongful  manner — and  that  it  should  seldom  be  granted  on 
application  of  defendant,  and  would  probably  uever  be  so  if  the  plaintiff 
were  a  natural  person  and  not  a  corporation. 

In  this  case  the  plaintiff  was  a  town.  The  action  was  rex>orted  at  a  town 
meeting  and  no  objection  made  to  it.  IIM,  that  there  being  no  fraudulent 
use  of  the  name  of  the  town  the  court  should,  in  the  exercise  of  its  dis- 
cretion, deny  the  motion  even  if  the  action  was  not  formally  brought. 

A  PPEAL  by  defendant  from  so  mnch  of  an  order  at  special  term 
ix  as  npon  a  specified  condition  denied  a  motion  by  defendant 
for  a  stay  of  proceedings. 

The  action  was  brought  by  the  town  of  Delhi  against  James  H. 
Graham  to  recover  a  balance  of  moneys  belonging  to  plaintiff^  and 
alleged  to  be  in  the  hands  of  defendant  as  a  former  supervisor  of 
said  town  for  which  he  had  failed  to  account.  The  only  question 
on  this  motion  was  the  authority  of  the  attorney  to  bring  this 
action,  and  sufficient  facts  in  relation  thereto  appear  in  the  opinion. 

F.  JacdbSy  Jr.,  for  appellant. 

Toumans  &  Niles,  for  respondent. 

Present — Leabked,  P.  J.,  Boardmak  and  Jambs,  J  J. 

Leabned,  p.  J.  The  defendant  moves  to  stay  the  plaintiff 's 
proceedings  on  the  ground  that  the  attorney  is  not  authorized  to 
bring  the  action. 

The  instances  in  which  such  relief  is  proper  are  rare.  They 
should  probably  be  limited  to  those  in  which  there  is  an  actual 
fraud  on  the  court,  in  which  an  attorney,  without  the  knowledge 
or  consent  of  a  plaintiff,  is  using  his  name  in  a  wrongful  manner. 

YoL.  VI,  N.  T.  EEP.-.7 
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Generally  it  is  best  that  only  the  plaintiff  himself  should  be  allowed 
to  complain  that  the  action  is  without  his  authority,  and  that  his 
silence  on  this  point  should  be  considered  to  give  consent. 

There  is  an  obvious  reason  why  such  a  motion  as  this  should  sel- 
dom be  granted.  The  plaintiff  has  no  notice  of  it.  Foj  the  very 
ground  of  the  motion  is  that  the  attorney  for  the  plaintiff  does  not, 
in  fact,  lawfully  represent  him,  and,  therefore,  if  the  defendant's 
yiew  of  the  facts  is  correct,  the  notice  of  motion  given  to  the  plain- 
tiff ^s  attorney  is  no  notice  to  the  plaintiff.  We  are  asked,  there- 
fore, to  prevent  a  plaintiff  from  proceeding  in  an  action,  and  to  do 
this  without  giving  him  or  any  one  who  represents  him,  an  oppor- 
tunity to  be  heard. 

The  court  would  probably  never  do  this  in  the  case  of  a  natural 
person,  plaintiff. 

But  the  defendant  urges  that  the  present  is  different  from 
other  cases,  in  that  the  plaintiff  is  a  quasi  municipal  corporation. 

These  facts,  however,  appear.  The  pendency  of  this  action  is 
known  to  the  inhabitants  of  the  town.  It  has  been  reported  to  the 
towB,  at  a  town  meeting,  and  no  opposition  or'objection  made.  It 
cannot  then  be  said  that  there  is  a  fraudulent  use  of  the  name  of 
the  town.  And  it  seems  reasonable  to  suppose  that,  if  this  action 
is  conducted  without  the  approbation  of  the  town,  the  defendant 
or  some  other  person  would  call  a  town  meeting  to  direct  its  dis- 
continuance.   That  would  be  a  better  remedy  than  this  application. 

The  defendant,  however,  insists  that  the  authority  to  bring  an 
action  can  only  be  given  at  an  annual  town  meeting,  or  at  a  meet- 
ing specially  called ;  and  that  an  action  commenced  without  such 
authority  cannot  afterward  be  ratified. 

It  is  not  best  to  decide  that  question  of  law  on  an  application 
which  is  addressed  to  our  discretion.  If  the  fact  that  this  action 
was  commenced  without  such  authority  is  a  legal  defense,  then  the 
defendant  should  have  pleaded  it,  as  in  fact  he  did,  and  the  matter 
should  be  tried  at  the  circuit  If  the  fact  is  not  a  legal  defense, 
but  is  only  available  on  such  a  motion  as  this,  then  in  exercising 
our  discretion,  we  should  consider  that  the  town  has  actual  notice 
of  this  action,  and  has  not  repudiated  it.  We  ought  not  to  inter- 
fere without  its  request  to  protect  it  from  the  acts  of  an  attorney 
whom  it  is  implicitly  recognizing.  If  the  motion  is  for  its  protec- 
tion let  it  make  it.  If  it  is  for  the  defendant's  benefit  let  him 
make  this  defense,  if  it  be  a  defense,  on  the  trial. 
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There  has  been  delay  in  moving.  The  c&use  was  at  issue  and 
noticed  for  trials  when  proceedings  were  stayed  for  the  purpose  of 
making  this  motion.  Yet  the  defendant  had  knowledge  of  the 
facts  long  before. 

The  order  appealed  from  should  be  reversed,  without  costs. 

Order  reversed. 


Powell  v.  Powell. 

OoTweraion  —  what  U  not, 

■ 

Defendant  agreed  with  plaintifif 's  hnsband  to  sell  him  certain  goods  at  a  cer- 
tain price  if  he  would  sarrender  a  note  held  by  plaintiff  against  defend- 
ant. The  husband  procured  the  note  and  surrendered  it  to  defendant,  who 
destroyed  it,  and  then  refused  to  carry  out  his  agreement.  He  then  sold  the 
goods  to  the  husband  at  a  greater  price.  HM,  that  plaintiff  was  not  entitled 
to  maintain  an  action  for  conversion. 

MOTION  by  defendant  for  a  new  trial  upon  a  case  and  excep- 
tions, ordered  to  be  heard,  in  the  first  instance,  at  the  general 
term,  after  a  verdict,  in  favor  of  plaintiff,  at  the  circuit. 

The  action  was  brought  by  Eliza  Powell  against  John  Powell,  to 
recover  the  amount  of  a  note  made  by  defendant,  and  payable  to 
the  order  of  the  plaintiff,  which  it  was  claimed  was  converted  by 
defendant.  The  note  said  to  be  converted  had  been  given  by 
defendant  during  a  negotiation  for  the  sale  of  a  store  and  the 
goods  therein,  made  by  one  Benjamin  E.  Smith,  who  was  plaintiff's 
father,  to  defendant,  and  Edward  H.  Powell,  who  was  defendant's 
son  and  plaintiff's  husband.  Subsequent  to  this  sale,  Edward  H. 
Powell  sold  his  interest  in  the  store  to  defendant ;  afterward,  as 
was  claimed  by  plaintiff,  defendant  agreed  to  sell  the  goods  in  the 
store  to  said  Edward  H.  Powell  for  $1,000  less  than  he  had  paid 
for  them,  if  plaintiff  would  give  up  the  note ;  said  Edward  H. 
Powell  procured  the  note  from  plaintiff  for  the  purpose  of  carrying 
out  the  agreement^;  he  delivered  the  note  to  the  defendant,  who 
took  the  same  and  did  not  again  return  it,  and  defendant  re- 
fused to  carry  out  his  agreement  as  to  the  price  he  would  sell  the 
goods  at  It  was  shown  that  the  next  day  after  the  transaction 
about  the  note,  defendant  sold  the  goods  to  Edward  H.  Powell  at 
the  price  originally  paid  by  defendant  for  them. 
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It  was  claimed  on  the  part  of  defendant  that  the  note  was 
obtained  from  him  by  fraud  and  conspiracy  of  plaintiff,  aaid 
Edward  H.  Powell,  and  said  Smith.  That  it  was  given  without 
consideration,  heing  given  in  exchange  for  a  note  of  Edward  H. 
Powell,  which  was  given  up  at  the  time  the  note  in  suit  was 
obtained  by  defendant,  and  that  Edward  H.  Powell,  for  whose 
benefit  the  note  was  delivered  to  defendant,  was  indebted  to 
defendant  in  the  sum  of  $10,000,  19,000  more  than  the  amount  of 
the  note. 

Gilbert  &  Maynard,  for  plaintiff. 

W.  Yimmans,  Jr.,  for  defendant. 

Present — Leabned,  P.  J.,  Boabdhak  and  Jakes,  J  J. 

Leabked,  p.  J.  The  plaintiff,  claiming  to  have  been  the  owner 
of  a  certain  note,  at  the  time  of  its  alleged  conversion,  sues  the 
maker  of  the  note  for  having  wrongfully  converted  and  destroyed 
it.  It  is  not  necessary  to  decide  whether  such  an  action  will  lie; 
whether  a  plaintiff  can  thus  sue  the  maker  of  a  note  in  tort  instead 
of  suing  on  contract. 

The  alleged  conversion  consists  in  this  transaction,  as  claimed 
by  plaintiff.  The  defendant  agreed  with  the  plaintiff's  husband  to 
sell  him  certain  goods  at  a  certain  price  if  he  would  surrender  up 
to  the  defendant  the  note  in  question.  The  plaintiff's  husband 
informed  her  of  this  agreement  and  of  its  terms,  and  requested  her 
to  give  him  the  note  for  the  purpose  of  carrying  out  the  agreement. 
She  gave  it  to  him  for  this  purpose.  He  delivered  it  to  the  defend- 
ant upon  this  agreement.  The  defendant  destroyed  it  and  then 
refused  to  carry  out  the  agreement.  And  the  plaintiff's  husband, 
on  this  refusal,  purchased  the  goods  of  the  defendant  at  a  price 
greater  than  the  sum  agreed  upon  by  the  face  of  the  note,  thus 
losing  the  benefit  of  that  payment  on  the  purchase  which  he  was 
to  have  had  by  the  surrender  of  defendant's  note. 

The  defendant  gives  a  somewhat  diffei'ent  version  of  the  transac- 
tion, but  for  the  purpose  of  this  decision  I  take  the  plaintiff's  testi- 
mony. 

It  was  claimed  that  this  was  evidence  of  a  fraudulent  obtaining 
of  the  note  by  the  defendant  so  that  he  was  liable  for  a  conversion. 
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Uinloiibtedly  there  may  be  an  obtaining  possession  of  property  oy 
fraud  snch  that  the  subsequent  appropriation  will  be  a  conversion. 
Such  cases  are  generally  where  the  property  is  delfyered  for  a 
specific  purpose,  and  the  person  receiving  it  uses  it  otherwise. 

Now,  in  this  case  the  note  was,  by  the  terms  of  the  agreement, 
to  be  given  up  to  the  defendant.  So  that  his  subsequent  destruc- 
tion of  it  was  in  accordance  with  the  intention  of  the  plainti& 
When  it  had  been  surrendered  to  him  he  was  at  liberty  to  destroy 
it  if  he  chose. 

There  is  also  another  class  of  cases,  where  a  person  by  a  trick 
gets  possession  of  property,  pretending  that  he  is  to  give  something, 
on  the  instant,  in  exchange.  For  instance,  if  a  customer  in  a 
store,  pretending  to  be  making  a  cash  purchase,  gets  possession  of 
the  article  and  refuses  to  pay. 

But  the  distinction  between  that  class  of  cases  and  the  present  is 
this,  here  the  defendant  received  the  note  on  his  promise  that  he 
would  sell  a  stock  of  goods  to  the  plaintiff's  husband  at  a  certain 
price,  viz.,  the  price  at  which  he  had  bought  them,  less  the  face  of 
this  note. 

This  was  substantially  taking  the  note  in  part  payment  on  the 
sale.  The  refusal  after  that  to  carry  out  the  agreement  was  but  a 
breach  of  contract.  There  was  no  immediate  act  to  be  done  by  the 
defendant  on  the  strength  of  which  he  obtained  possession  of  the 
note.  He  obtained  it  on  the  promise  that  he  would  afterward  sell 
and  convey  the  stock  of  goods  at  a  certain  price. 

Again,  the  defendant  did  in  fact  sell  and  convey  the  goods  to 
plaintiff's  husband.  Only  he  required  him  to  pay  more  for  them 
than  the  original  agreement. 

The  plaintiff,  however,  urged  that  this  promise  to  sell  the  stock 
of  goods  at  a  certain  price  was  a  mere  fraud  to  obtain  the  note. 
But  it  is  to  be  noticed  that  there  is  no  indication  of  fraud  except 
the  promise  to  sell  and  the  breach  of  that  promise. 

Thus  the  plaintiff's  husband  trusted  to  the  promise  of  the 
defendant  that  he  would  sell  the  stock  of  goods  at  a  certain  price, 
and  he  trusted  to  no  other  promise  or  statement.  This  is  not 
enough  to  justify  a  charge  of  conversion. 

Again,  the  defendant  did  in  fact  sell  and  convey  the  goods  to 
plaintiff's  husband.  True,  he  required  him  to  pay  more  for  them 
than  the  alleged  original  agreement  provided.  The  purchaser 
satisfied  the  new  contract  by  accepting  it,  instead  of  insisting  on 
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the  performance  of  that  agreement  which^  the  plaintiff  claims,  waa 
first  made. 

But  that  increased  price  was  the  loss  of  plaintiff's  husband,  not 
hers.  She  delivered  this  note  to  her  husband  to  be  given  to  the 
defendant  substantially  as  a  part  payment  on  the  proposed  sale  of 
goods.  If'  her  husband,  instead  of  insisting  on  the  terms  of  the 
original  contract,  chose  to  give  that  up  and  to  make  a  new  con- 
tract, she-  has  no  ground  of  complaint.  If  any  wrong  was  done 
it  was  done  to  her  husband,  not  to  her.  She  delivered  him  the 
note  that  he  might  apply  it  on  the  purchase  he  was  about  to  make. 
'  He  might  have  insisted  on  the  conveyance  of  the  goods  before  he 
handed  over  the  note  to  the  defendant.  But  he  did  not  do  this. 
And,  according  to  the  plaintiff's  claim,  he  was  'thus  compelled  to 
pay  more  for  the  goods.  But  this  does  not  make  a  conversion  of 
the  note  as  to  the  plaintiff.  For  she  intended  that  it  should  be 
given  up  to  the  defendant,  and  the  transaction  was  to  be,  not  for 
her  benefit,  but  for  her  husband's.  In  other  words,  her  husband 
told  her  that  if  she  would  let  him  have  the  note  he  could  make  a  good 
bargain  for  himself  in  respect  to  the  goods.  She  let  him  have  it 
for  that  purpose.  He  used  it  for  that  same  purpose,  but  was  (as  is 
claimed)  defrauded.  That  is  no  injury  to  her,  and  there  is  no  con- 
version as  to  her.     The  plaintiff  should  have  been  nonsuited. 

A  new  trial  must  be  granted,  with  costs  to  abide  the  event. 

New  trial  grafted. 


Bell  v.  LyooMiKa  Fibb  Ikbubanob  Company. 

PraeHee — removal  of  catue  fiwn  State  to  United  Btatet  court — agent  may 

9er\fif  petition  for — amount  of  surety  required. 

Upon  the  removal  of  a  canie  from  the  State  to  the  United  States  court,  the 
amount  of  surety  to  be  taken  is  a  matter  in  the  discretion  of  the  court  to 
which  the  petition  is  presented,  and  will  not  be  reviewed  by  the  general 
term  except  in  an  extraordinary  case. 

The  defendant  was  an  insurance  company  incorporated  under  the  laws  of 
Pennsylvania.  Held,  that  the  general  agent  of  defendant  in  this  State  could 
verify  a  petition  for  the  removal  of  the  cause  to  the  United  States  court. 
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APPEAL  by  plaintiff  from  an  order  at  special  term  removing  the 
cause  from  the  Supreme  Court  of  the  State  of  New  York  to 
.the  Circuit  Court  of  the  United  States  for  the  northern  district  of 
New  York,  under  the  aot  of  congress  of  1789. 

The  action  was  brought  by  Ira  Bell  against  the  Lycoming  Fire 
Insurance  Company  to  recover  for  a  loss  upon  a  policy  issued  by 
defendant  upon  machinery  owned  by  defendant  and  which  was 
destroyed  by  fire. 

The  plaintiff  was  a  resident  of  this  State,  the  defendant,  a  corpo- 
ration organized  under  the  laws  of  Pennsylvania,  and  the  amount 
of  the  insurance  $700. 

The  motion  was  made  upon  a  petition  showing  the  residence  of 
the  respective  parties,  and  that  the  matter  in  dispute  exceeded  $500 
in  value,  signed  by  the  general  agent  of  the  defendant  in  this  State. 

Defendant  offered  security  in  the  sum  of  $700  for  its  appearance, 
etc.,  in  the  Circuit  Court.  The  motion  was  granted  and  the  secur- 
ity offered  accepted,  and  plaintiff  took  this  appeal. 

Magone  <&  Hblbrook,  for  appellant. 

Richardson  S  Adams,  for  respondent. 

Present — Leabked,  P.  J.,  and  Boabdhan,  J. 

Leabii^ed,  p.  J.  The  amount  of  surety  to  be  taken  is  a  matter 
in  the  discretion  of  th^  court  to  which  the  petition  is  presented. 
It  could  never  be  reviewed  here,  unless,  perhaps,  in  some  extraor- 
dinary case.  In  the  present  instance  the  surety  was  a  little  less 
than  the  claim.  As  a  general  rule  it  would  seem  just  that  it  should 
equal  the  claim  and  accrued  costs. 

The  x)etition  was  signed  by  the  general  agent  of  the  company  in 
this  State,  and  it  is  objected  that  this  is  insufficient  to  constitute  a 
petition  by  the  defendant. 

If  we  look  at  the  judicial  act  of  the  United  States  of  1789,  we 
shall  see  that  it  was  drawn  with  reference  to  those  modes  of  prac- 
tice in  which  every  step  in  a  cause  is  taken  in  open  court.  The 
appearance,  the  filing  of  the  petition,  the  offering  of  surety  and  the 
acceptance  by  the  court  are  to  be  simultaneous.  And  as  this  last 
act  is  one  which  requires  the  personal  act  of  the  judge,  it  is  plain 
that  all  these  acts  were,  in  the  minds  of  the  f ramers  of  the  law,  to 


56  THIRD  DEPARTMENT, 

Bell  Y.  Ljooming  Fire  InBuiance  Co. 

be  done  in  term  time.  Oar  practice  has  rendered  a  modification 
neccBsary.  The  law  is  silent  as  to  the  manner  of  executing  the 
petition.  It  does  not^  in  terms^  require  a  signature  or  a  verifica- 
tion. The  object  of  the  petition  seems  to  be  to  show  that  the 
defendant  at  the  first  moment  when  he  is  authorized  to  take  any 
step^  that  is  at  the  very  time  of  appearance^  claims  the  right  to 
remove  his  cause. 

Now^  upon  the  appearance  of  a  defendant  by  an  attorney,  the 
attorney  is  authorized  to  represent  the  defendant.  And  where 
such  an  attorney  files  a  petition  in  the  name  of  the  defendant  and 
presents  it  to  the  court,  signed  by  one  who  is  the  general  agent  of 
the  defendant,  with  an  affidavit  attached  showing  affirmatively  the 
authority  of  that  agent,  it  would  be  unreasonable  to  hold,  as  mat- 
ter of  law,  that  such  a  paper  was  not  the  petition  of  the  defendant. 
Of  course  there  might  be  cases  of  fraud  or  falsity.  But  nothing  of 
that  kind  is  pretended  here.  There  is  no  suspicion  that  the  petition 
was  not  filed  and  presented  by  the  authority  of  the  defendant.  It 
was  filed  by  their  attorney  in  the  case  as  a  part  of  his  proceedings 
therein.  And  though  it  may  be  better  in  cases  of  this  kind 
that  the  pe^tion  should  be  executed  by  the  principal  officers  of  the 
company>  yet,  after  all,  they  are  only  agents  of  a  higher  position. 
In  Vandevoort  v.  Palmer,  4  Duer,  677,  the  petition  was  signed  only 
by  the  attorney  in  the  action  and  it  was  held  to  be  sufficient. 

However  objectionable  to  plaintiffs  this  right  of  removal  may  be, 
still  it  is  the  law.  I  do  not  think  that  the  State  courts  should  try 
to  defeat  it  by  technicalities;  where,  in  a  proper  case  and  in  due 
season,  the  defendant  has  insisted  on  his'right. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs. 

Order  affirmed. 

Note.  ~  The  following  case  which  was  decided  at  the  Herkimer  Bpedal  Term,  September, 
1874,  the  dedsioii  being -aiBrmed  at  the  General  Term  of  the  Fourth  Department,  held  in 
Januarf,  1876,  preaenta  an  Important  point  upon  the  subject  involved  in  the  foregoing  case. 

Shavt  y.  Fh<skix  Mutuil  Lifb  Irburancs  CoxpAinr. 

Motion  by  defendant  to  remove  cause  to  the  United  States  court. 

The  action  was  brought  by  Henry  Shaft  and  others,  residents  of  this  State,  against  the 
defendant,  a  foreign  corporation.  The  requisite  petition  and  bond  were  prepared  on  the 
90th  of  July,  1874,  and  filed,  with  the  appearance  of  the  defendant,  on  the  Slst  of  July,  and 
served  upon  the  plaintilT^s  attorneys. 

The  defendant,  upon  an  af&davit  of  merits  and  other  papers,  applied  to  a  Justice  of  this 
court  for  an  order  extending  the  time  to  answer  untU  the  hearing  and  decision  of  this 
moUon.    The  order  also,  with  affidavit,  was  served  on  the  2l8t  of  July,  1874. 

3,  Sarit  for  the  motion. 

Bearddey^  Cookinoham  A  Bunlie^  for  plaintiffs,  opposed. 
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HiBDor,  J.  The  affldaylt  and  petition  oontalii  no  averment  that  the  person  making  the 
■ame  is  authorized  to  apply  for  a  removal  of  this  cause  from  this  court.  Such  averment  has 
heCT  held  essential,  and  it  has  been  also  held  that  such  authority  wfQ  not  be  implied  in 
cases  where  the  application  is  in  behalf  of  a  corporation.  Dodoe  v.  N.  W.  P.  Co.,  18  Minn.  468; 
FUh  V.  TJiiUm  Pacific  R,  R.  Co.^10  Abb.  N.  S.  and  note,  476.  In  the  case  dted,  it  was  held 
that  even  a  secretary  is  not  presumed  to  be  authorized. 

It  has  been  held  that  an  agent  may  verify  the  petition.  Fcmd^voort  v.  Pdtaner^  4  Daer, 
877.    Bat  he  should  show  that  he  was  authorized. 

It  has  been  held  that  if  a  submission  to  the  authori^  of  the  State  court  has  once  been 
made,  the  submlsBion  cannot  be  retracted.  Cooley  v.  LamreTice^  6  Daer,  606;  S.  C,  12  How. 
In  that  case  the  party  had  actually  appeared  in  court  and  contested  the  plaintifl's  right  to 
an  Injunction,  before  filing  the  petition,  and  it  was  therefore  very  properly  held  that  the 
application  for  removal  was  too  late.  In  that  case  the  order  became  operative  when  it  was 
served,  and  the  service  was  contemporaneous  with  the  bond  and  petition  and  formal 
appearance. 

There  was  no  period  of  time  prior  to  the  filing  of  the  petition  and  bond  and  notice  of 
appearance,  or  prior  to  the  service  of  them,  with  the  order  extending  the  time  when  the 
pfailnfiflTlB  were  affected  by  the  order  made  by  a  justice  of  this  court.  Bristol  v.  Chapman, 
84  How.  141. 

The  ai^dication  ex  pairU  for  the  order  extending  time  to  answer  was  not  in  court  or  to 
the  court.  Besidee,  the  order  was  an  improvident,  not  to  say  void,  one,  as  it  undertook  to 
eoctend  the  time  more  than  twenty  days. 

Upon  the  groond  flnt  stated,  and  following  the  case  there  dted,  the  motion  is  denied, 
wtth  $10  costs. 

JfoMon  denied. 


Holmes  v.  Smith. 

Surrcffote  —  w?ien  dittriei  attorney  may  act  as  --Tfa/iilwre  of  »peoial  surrogate  to 

JUe  bond — statutory  eonstruetion. 

It  was  the  intentioii  of  the  legislature  (Laws  1871,  chap.  869,  §  8)  that  there 
should  alwajB  be  some  person  competent  to  act  as  surrogate,  and  where  the 
oonnty  judge  and  surrogate  was  disqualified,  and  the  special  county  judge 
had  not  g^ven  and  was  unable  to  give  the  bond  required  by  law ;  held^  that  the 
district  attorney  was  authorized  to  act.  The  words  "  when  there  is  no  legal 
offlcer  authorized  to  perform "  ;  ffM,  to  mean  "  when  there  is  no  officer 
legally  authorized  to  perform." 

APPEAL  by  Dennis  Holmes,  administrator  of  the  estate  of  Ira 
Dibble^  deceased,  and  another,  from  an  order  of  the  district 
attorney  of  Chenango  county,  acting  as  surrogate  of  said  county, 
denying  an  application  of  the  appellant  for  an  order  to  sell, red 
estate  for  the  payment  of  the  debts  of  the  deceased. 

The  order  was  refused  upon  the  ground  that  said  district  attorney 
had  no  jurisdiction  to  entertain  the  application  and  make  the  order. 
The  facts  were  these.     In  Chenango  county  the  duties  of  the  sur- 
VoL.  VI,  N.  T.  Kep.  —  8 
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rogate  and  county  judge  are  performed  by  one  person^  who  in  this 
case  was  disqualified  from  acting  by  reason  of  interest.  There  is  a 
special  county  judge  appointed  for  said  county,  but  the  person 
appointed  had  neyer  filed  the  bond  required  by  law,  and  was  in  fact 
unable  to  do  so.  After  a  request  to  said  special  county  judge  to 
comply  with  the  law  as  to  filing  a  bond,  and  his  neglect  to  do  so, 
the  application  mentioned  was  made  to  the  district  attorney  upon 
a  petition,  setting  forth  all  the  facts  mentioned.  The  only  question 
in  the  case  was  the  one  of  jurisdiction.  The  respondents  are 
Lutheria  Smith  and  others,  next  of  kin,  heirs  at  law,  and  creditors  of 
the  deceased. 

George  W.  Ray,  for  appellants. 

JK  ff.  Prindle,  for  respondent,  Daniel  P.  Dibble^ 

Present —Leabked,  P.  J.,  Boabdhan  and  James,  J  J. 

By  the  Goubt.  We  think  that  the  intention  of  the  legislature 
n\ust  have  been  that  there  should,  as  far  as  possible,  always  be  some 
person  competent  to  act  as  surrogate.  The  words  *^  when  there  is 
no  legal  oflBcer  authorized  to  perform,*'  etc.>  may,  without  force,  be 
construed  **  when  there  is  no  officer  legally  authorized  to  perform," 
etc.  It  is  not  desirable  in  order  to  defeat  the  administration  of 
justice  to  suppose  that  '*  legal  ''was  a  mistake  for  "  local." 

The  order  should  be  rerersed,  and  the  district  attorney  ordered 
to  proceed  in  the  matter  with  costs  to  the  appellants,  payable  out  of 
the  estate. 

Ordered  accordingly 
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Contempt — uihat  iinct — Fi>reclowre — Beceher — Practice. 

After  the  oommencement  of  a  foreclosuie  action  and  the  appointment  of  a 
receiver  to  collect  the  rente  of  the  mortgaged  property  pendente  lite,  &,  to 
whom  the  rente  had  been  assigned  bj  the  owner  of  the  equity  of  redemp- 
tion subsequent  to  the  execution  of  the  foreclosed  mortgage,  collected  rents. 
H.  was  not  a  party  to  the  foreclosure  action  or  the  proceeding  for  appoint- 
ing the  receiyer,  and  the  order  appointing  was  never  served  on  H.,  or 
shown  to  him«  although  he  knew  of  its  existence,  and  the  tenants  never 
attorned  to  the  receiver.  Held,  that  H.  was  not  liable  for  contempt  for  col- 
lecting such  rents. 

In  such  a  case,  where  the  tenant  is  not  a  party  to  the  action,  the  proper  prac- 
tice is  to  compel  him  to  attorn  to  the  receiver,  then  the  court  can  protect  the 
person  paying  the  rent  as  well  as  the  officer  from  the  improper  interference 
of  all  others. 

APPEAL  by  Andrew  B.  Hine  from  orders  at  special  term  impos- 
ing a  fine  upon  appellant  and  directing  his  commitment  until 
payment  for  a  contempt. 

The  action  was  brought  by  the  Bowery  Savings  Bank. against 
Edward  0.  Richards,  executor,  etc.,  and  others  to  foreclose  the 
first  mortgages  upon  premises  in  the  city  of  New  York.  The 
holder  of  the  second  mortgages  upon  said  premises  was  made  a 
party  to  the  action,  and  upon  her  motion  James  M.  Oakley  was 
appointed  receiyer  to  collect  the  rents  and  profits  of  the  mortgaged 
premises  pending  the  suit,  and  until  the  further  order  of  the 
court. 

Prior  to  the  commencement  of  the  action  the  owner  of  the 
equity  of  redemption  in  the  mortgaged  premises  had  assigned  to 
the  fiirm  of  Hine,  Cole  ft  Gray  the  rents  of  the  premises  in  ques- 
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tion ;  this  assignment  was  recorded,  and  was  held  by  Hine,  Cole  & 
Gray  at  the  time  the  receiver  was  appointed.  Shortly  after  his 
appointment  and  before  July  1,  1874,  the  receiver  had  a  personal 
interview  with  said  Andrew  B.  Hine,  one  of  the  firm,  and  in- 
formed said  Hine  of  his  appointment  and  exhibited  to  him  a 
certified  copy  of  the  aforesaid  order  for  his  appointment.  Hine 
then  intimated  that  he  did  not  regard  the  order  as  binding 
upon  himself  or  his  firm  and  that  he  should  not  respect  it.  No 
member  of  the  firm  of  Hine,  Cole  &  Gray  was  a  party  to  the 
suits,  or  had  notice  of  the  motion  for  the  appointment  of  the 
receiver.  Hine,  thereafter,  proceeded  to  collect  rent  due  in  advance, 
on  July  1,  1874,  from  some  of  the  tenants  of  the  premises  in  ques- 
tion, and  brought  summary  proceedings  against  one  of  the  tenants 
who  refused  to  pay  him  because  of  the  receivership. 

Upon  afQdavit  of  these  facts  and  after  a  hearing,  said  Hine  was 
adjudged  to  be  guilty  of  contempt,  and  orders  were  made  imposing 
a  fine  therefor.  Such  other  facts  as  are  material  appear  in  the 
opinion. 

Albert  Smith,  for  appellant. 

Wilson  <b  Wallis,  for  respondent  James  M.  Oakley,  receiver. 

Present  —  Davis,  P.  J.,  Bbady  and  Danieib,  J  J. 

Dakiels,  J.  The  contempt  for  which  the  punishment  of  the 
appellant  has  been  directed,  consisted  in  the  collection  of  rent  by 
him,  arising  out  of  the  occupancy  of  mortgaged  property,  for  which 
a  receiver  had  been  appointed  during  the  pendency  of  an  action  for 
the  foreclosure  of  a  mortgage. 

The  appellant  claimed  the  rent  as  assignee  of  the  owner  of  the 
equity  of  redemption,  under  an  assignment  made  subsequent  to 
the  execution  and  recording  of  the  mortgage,  and  before  the  appoint- 
ment of  the  receiver,  and  it  was  probably  subordinate  to  the 
rights  of  the  plaintiff  under  his  mortgage.  But  that  question  it  is 
neither  necessary  nor  proper  to  consider,  or  decide,  for  the  pur- 
pose of  disposing  of  the  present  appeaL  The  appellant  was  not  a 
party  to  the  suit,  nor  to  the  proceeding  in  which  the  order  was 
made  appointing  the  receiver,  and  that  order  never  appears  to  have 
been  served  upon,  or  exhibited  to,  him. 
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The  most  that  was  done  in  that  respect  was  to  inform  him  that 
the  appointment  had  been  made,  which  information  was  accom- 
panied with  an  offer  to  exhibit  to  him  a  certified  copy  of  the  orig- 
inal order.  That  however  was  not  done,  apparently  for  the  reason 
that  Hine  claimed  that  he  was  not  bound  by  the  order,  and  was 
entitled  to  collect  and  receive  the  rents  under  the  assignment  made 
to  him. 

The  affidavits  made  as  the  foundation  of  the  orders  appealed 
from  are  exceedingly  barren  in  their  disclosure  of  the  facts  upon 
which  the  proceeding  was  instituted  on  behalf  of  the  receiver. 
They  simply  show  his  appointment,  notice  of  it  to  Hine,  and  that 
he,  by  virtue  of  summary  proceedings  for  the  dispossession  of  the 
tenant,  collected  the  rent  due,  after  the  latter  had  been  informed 
of  the  appointment,  and  that  the  receiver  claimed  the  rent  of 
him.  They  do  not  show  that  the  tenant  ever  undertook  to  pay  him 
the  rent,  or  in  any  other  possible  way  attorned  to  him  in  his  capac- 
ity of  receiver.  The  subject-matter  of  this  proceeding  conse- 
quently was  never  brought  within  the  power  or  control  of  the 
receiver,  nor  subjected  to  the  power  of  the  court,  so  far  as  to  be 
within  its  protection  by  means  of  its  power  to  punish  the  appellant 
for  contempt.  He  had  an  assignment  of  the  rent,  apparently,  for 
a  fair  consideration  as  between  himself  and  the  owner  of  the  equity 
of  redemption,  and,  so  far  as  possession  could  be  predicated  of  an 
intangible  thing,  it  seems  to  have  been  acquired  by  him.  The 
receiver  never  secured  possession  or  control,  and  he  took  no  meas- 
ures to  compel  an  attornment  of  the  tenant  to  him. 

He  was  not  therefore  disturbed  by  Hine  in  the  enjoyment  or 
exercise  of  his  official  functions,  so  far  as  to  render  him  subject  to 
process  of  the  court  for  contempt. 

To  bring  him  within  the  reach  of  the  power  of  the  court  to 
punish  him  in  that  manner  the  receiver  should  have  secured  the 
attornment  of  the  tenant,  or  the  action  should  have  been  extended 
by  amendment  so  far  as  to  make  Hine  a  party  to  it.  The  rule 
upon  this  subject  was  declared  by  the  Chancellor  to  be  as  follows: 
"  If  the  property  is  in  the  possession  of  a  third  person,  who  claims 
the  right  to  retain  it,  the  receiver  must  either  proceed  by  suit  in  the 
ordinary  way,  to  try  his  right  to  it,  or  the  complainant  should 
make  such  third  person  a  party  to  the  suit,  and  apply  to  have  the 
receivership  extended  to  the  property  in  his  hands,  so  that  an  order 
for  the  delivery  of  the  property  may  be  made  which  will  be  binding 
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npon  him^  and  which  may  be  enforced  by  process  of  contempt  if  it 
is  not  obeyed."    Parker  v.  Brotoning,  8  Paige,  388,  390. 

The  proper  practice  in  a  case  of  this  description,  where  the  ten- 
ant is  not  a  party  to  the  action  for  the  foreclosure  of  a  mortgage, 
is  to  compel  him  to  attorn  to  the  receiver.  Then  the  court  can 
protect  the  person  paying,  as  well  as  the  officer  claiming,  the  rent, 
from  the  improper  interference  of  all  other  persons.  But  where 
the  tenant  is  not  a  party  to  the  action,  and  no  attornment  to  the 
receiver  has  taken  place,  the  jurisdiction  over  the  subject  by  way 
of  process  for  contempt  cannot  be  maintained.  Sea  Ins.  Co.  v. 
Stebiins,  8  Paige,  565. 

In  a  case  where  levies  had  been  made  by  sheriffs  on  property 
claimed  by  a  receiver,  the  court  held  that  '^if  the  tenants  had 
attorned  to  the  receiver,  or  had  agreed  to  account  to  him  for  a  share 
of  the  crops,  etc.,  belonging  to  the  landlord,  before  the  sheriffs 
levied  their  executions  thereon,  the  appellants  were  not  authorized 
to  disturb  such  constructive  possession  of  the  receiver.  And  they 
may  be  compelled  to  restore  the  property,  or  the  valjae  of  it,  in  this 
summary  way.  On  the  other  hand,  if  the  receiver  was  not  in  pos- 
session either  by  himself  or  his  tenants  by  attornment,  or  by  his 
agents,  he  cannot  enforce  a  delivery  of  this  property  to  him,  by 
proceedings  as  for  a  contempt  against  the  sheriffs  who  have  levied 
thereon,  although  he  may  have  an  equitable  right  to  recover '  the 
same  by  bill  in  this  court  founded  upon  the  previous  order  to  appoint 
a  receiver.'*    Albany  City  Bank  v.  Schermerhom^  9  Paige,  372,  377. 

The  facts  shown  in  support  of  the  application  made  were  not  suf- 
cient  to  justify  the  orders  for  the  punishment  of  Hine,  the  appel- 
lant, within  the  principles  maintained  by  these  authorities. 

They  should  consequently  be  reversed  with  $10  costs  besides  dis- 
bursements, and  the  motion  denied  with  $10  costs,  without  preju- 
dice to  any  further  proper  proceedings  for  the  recovery  of  the  fund 
in  dispute. 

Ordered  accordingly. 
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Aeotio  Pibe  Insurance  Company  v.  Austin. 

Negligence  —  oowtribyioTy  negligence  must  he  personal — facts  constUuting  —  in 

mangement  of  steamboats. 

The  contributory  negligence  which  excuses  the  defendant  from  liability  for 
injury  caused  in  part  by  his  negligence  must  be  the  x>crBonal  act  of  the 
party  injured,  otherwise  as  to  him  all  contributing  thereto  are  joint  wrong- 
doers. 

Accordingly  where  the  owner  of  com  shipped  it  by  a  boat  over  which  he  had 
no  control,  and  it  was  lost  in  consequence  of  a  collision  between  such  boat 
and  defendant's  boat,  caused  by  defendant's  negligence ;  held,  that  the 
negligence  of  those  in  charge  of  the  boat  carrying  the  com  would  not  excuse 
defendant  from  liability  from  such  loss. 

The  boat  carrying  the  corn  was,  at  the  time,  being  towed  by  one  of  defendant's 
steamboats ;  the  collision  occurred  with  another  boat  towed  by  another  of 
defendant's  steamboats.  It  was  claimed  that  at  the  time,  which  was  a  dark 
night,  the  boat  containing  the  corn  had  no  light.  Held,  that  it  was  negli- 
gence for  the  pilot  of  the  steamboat  causing  the  collision,  to  assume  because 
he  saw  no  light  that  there  was  no  tow,  and  to  act  upon  such  assumption,  he 
knowing  that  the  steamer  he  met  had  generally  such  tows,  sometimes  carry- 
ing and  sometimes  not  carrying  a  light. 

The  pilot  of  the  steamboat,  towing  the  boat  loaded  with  corn,  knew  that  his 
tow  had  no  light.  Held,  that  it  was  negligence  for  him  not  to  inform  the 
pilot  of  the  other  steamboat  by  signal  of  that  fact. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  verdict  of  a  jury. 
The  action  was  brought  by  the  Arctic  Fire  Insurance  Company 
against  Jeremiah  Austin,  president  of  the  Albany  and  canal  line  of 
tow-boats,  to  recover  for  the  loss  of  a  cargo  of  com  in  consequence 
of  the  negligence  of  the  servants  of  defendant.  The  facts  are  fully 
set  forth  in  the  opinion. 

« 
R.  D.  Benedict,  for  appellant. 

George  W.  Parsons,  for  respondent. 

Present — Davis,  P.  J.,  Dambls  and  Wbstbbook,  J  J. 

Wbstbbook,  J.    At  the  New  York  circuit,   on  the  7th  day 
of  March^  1872,  by  the  verdict  of  a  jury,  Mr.  Justice  Bbady  pre- 
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siding,  the  plaintiff  recovered  a  verdict  for  the  sum  of  $7,814.24 
against,  the  defendant.  The  defendant  appeals  from  the  judgment 
perfected  upon  the  verdict,  and  also  from  an  order  refusing  a  new 
trial,  a  motion  for  which  was  made  upon  the  minutes  of  the  court, 
and  the  case  is  now  heard  upon  a  re-argument. 

The  plaintiff  was  the  insurer  of  a  cargo  of  com,  which  the  own- 
ers, on  the  1st  day  of  August,  1863,  shipped  on  the  canal  boat  '^  J.  L. 
Parsons,"  to  be  carried  from  Buffalo  to  New  York. 

On  the  night  of  August  19,  1863,  while  the  "  J.  L.  Parsons," 
with  several  other  boats,  and  having  the  com  on  board,  was  being 
towed  from  Albany  to  New  York  by  the  steamer  "McDonald," 
belonging  to  the  defendant,  it  collided  with  the  tow  of  the  steamer 
"Austin,"  also  belonging  to  the  defendant,  from  the  effects  of 
which  the  "J.  L.  Parsons"  sank.  The  plaintiff,  having  paid  the 
loss  and  taken  an  assignment  of  the  claim  of  the  owner  of  the  corn 
for  damages,  brought  this  action.  Upon  the  trial  of  the  cause»  it 
was  claimed  by  the  counsel  of  the  defei^dant,  that  the  boat  "  J.  L. 
Parsons,"  which  had  the  com  on  board,  was  under  the  charge  of 
her  own  captain,  and  that  her  commander  could  not  be  controlled 
by  the  captain  of  the  steamer ;  and  that  as  the  captain  of  the 
"  Parsons  "  had  been  guilty  of  negligence,  the  plaintiff  could  not 
recover. 

As  to  the  question,  "was  the  captain  of  the  tug-boat  the  com- 
mander of  the  towed  craft  ? "  there  was  evidence  given  on  both 
sides.  The  learned  judge  left  it  as  a  question  of  fact  for  the  jury 
to  decide,  who  controlled  the  "Parsons"  while  in  tow  of  the 
steadier  —  her  own  commander,  or  the  captain  of  the  steamer ;  and 
he  further  told  them  that  if  they  found  that  the  canal  boat  was 
"  subject  to  the  order  of  the  captain  of  the  tug-boat,"  and  that  he 
"  omitted  to  take  the  proper  precautions  which  he  should  have  taken 
for  safe  navigation,  and  for  the  safe  delivering  of  freight,  such,  for 
example,  as  directing  and  insisting  upon  a  light  being  put  out,  the 
plaintiff  would  be  entitled  to  your  verdict,  and  you  need  not  con- 
sider any  other  question  in  the  case." 

The  judge  also  further  charged  the  jury:  "If,  however,  you 
should  come  to  the  conclusion  that  the  captain  of  the  tug  is  not 
the  captain  of  the  whole  flotilla,  then  it  will  be  necessary  for  you 
to  pass  to  the  consideration  of  the  questions  in  the  case,  whether 
the  collision  was  the  result  of  negligence  on  the  part  of  the  defend- 
ant, whether  the  *  Parsons'  contributed  to  the  injury  which  was 
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sustained  by  her,  and  in  consequence  of  which  the  freight  was 
lost/' 

The  counsel  for  the  defendant  excepted  to  that  portion  of  the 
charge,  which  submitted  to  the  jury  as  a  question  for  them  to 
decide,  whether  the  "Parsons"  was  or  was  not,  while  in  the  tow, 
subject  to  the  orders  of  the  captain  of  the  steamer. 

Upon  the  authority  of  the  former  decision  made  by  the  court  in 
this  cause  (54  Barb.  559)  upon  the  first  argument  of  the  present 
appeal,  it  was  thought  that  this  exception  was  fatal  to  the  verdict, 
for  this  court  haying  held  as  matter  of  law  that  the  captain  and 
crew  of  the  towed  boat  were  not  subject  to  the  orders  of  the 
steamer,  it  was  improper  to  submit  that  question  as  one  of  fact  to 
the  jury. 

On  motion,  however,  by  the  plaintiff  a  re-argument  was  ordered 
to  discuss  the  questions  whether,  conceding  the  error  of  the  charge 
in  this  respect,  the  defendant  has  sustained  by  it  any  injury  what- 
soever, and,  whether  also,  conceding  that  the  "  Parsons ''  was  under 
the  control  of  her  own  commander,  and  that  he  was  guilty  of  con- 
tributory negligence,  such  contributory  negligence  would  excuse 
the  defendant,  provided  the  loss  was  indisputably  caused  in  part 
by  the  negligence  of  sjich  defendant,  and  whether  it  is  indisputable 
that  the  defendant  was  guilty  of  negligence  which  caused  the 
injury. 

In  the  discussion  of  the  questions  which  this  re-argument  involves, 
no  opinion  is  pronounced  by  the  writer  of  this  opinion  whether 
the  view  of  the  majority  of  this  court,  as  contained  in  54 
Barbour,  or  that  of  the  minority  is  the  sounder,  nor  whether  the 
learned  judge  before  whom  the  cause  was  last  tried  did  or  did  not 
pursue  the  proper  course  in  leaving  to  the  jury  ihe  question  of  the 
command  of  the  "  Parsons  "  as  one  of  fact. 

Two  general  terms  of  this  court  having  determined,  as  matter  of 
law,  that  the  captain  of  the  towed  boat  commanded  her  whilst  in 
the  tow,  it  would  ill  become  us  now  to  unsettle  that  question.  Upon 
ibis  argument  it  is  assumed  that  those  questions  are  settled  in  this 
court,  and  we  pass,  therefore,  to  a  consideration  of  the  new  ones, 
which  have  been  now  discussed. 

First,  assuming  that  the  defendant  was  guilty  of  negligence,  and 
that  the  captain  of  the  "  Parsons  "  was  guilty  of  contributory  neg^ 
ligence,  is  the  defendant  to  be  acquitted  from  the  consequences  of 
the  injury  ? 

YoL.  VI,N.  T.  Kep.  — 9 
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There  is  no  dispute  as  to  the  general  rule,  that  where  a  person  is 
injured  by  the  negligence  of  another,  he  cannot  recover  for  such 
injury  if  his  own  negligence  contributes  to  the  result.  It  is 
not  perceived,  however,  why,  when  a  person  not  personally  at  fault, 
sustains  injury,  either  in  person  or  property,  by  the  negligence  of 
others,  he  should  be  precluded  from  a  recovery  by  the  contributory 
negligence  of  a  party,  who  is  carrying  him  or  his  property,  when  he 
is  unable  to  control  and  does  not  control  the  movements  of  the 
latter.  To  the  party  thus  injured,  all  who  contribute  thereto  are 
wrong-doers,  and  are  jointly  and  severally  liable  therefor. 

In  Chapman  v.  New  Haven  R.  R,  Co.,  19  M".  Y.  341,  it  was  held 
that  '^  a  passenger  by  railroad  is  not  so  identified  with  the  proprie- 
tors of  the  train  conveying  him,  or  their  servants,  as  to  be  respon- 
sible for  their  negligence,"  and  that  he  could  ^^  recover  against  the 
proprietors  of  another  train  for  damages  from  a  collision  through 
their  negligence,  though  there  was  such  negligence  in  the  manage- 
ment of  the  train  conveying  him  as  would  have  defeated  an  action 
by  its  owners." 

In  Colegrove  v.  N.  F.  S  New  Haven  R.  R,  Co.^  and  N,  T.  & 
Harlem  R.  R,  Co,,  20  K  Y.  492,  it  was  held  that  "a  passenger 
injured  by  a  collision  resulting  from  the  concurrent  negligence  of 
two  railroad  corporations  may  maintain  a  joint  action  against 
both." 

In  Brawn  v.  N.  T.  Cent  R.  R,  Co,,  32  N.  Y.  597,  which  was  a 
case  of  a  passenger,  in  a  stage,  injured  by  the  defendant,  it  is  true, 
that  while  the  judge  (Davis)  who  delivered  the  opinion  could 
see  no  difference  in  principle  between  the  relation  which  the  party 
injured  in  that  case  sustained  to  her  carrier,  from  that  of  a  passenger 
on  a  train  of  railroad  cars,  he  intimates  that  the  court  were  of 
opinion,  that  the  passenger  was  responsible  for  the  carelessness  of 
the  driver  of  the  vehicle  which  carried  her,  yet  the  principle  of  the 
two  former  cases  has  been  since  again  enunciated,  and  firmly  held 
by  the  Court  of  Appeals. 

In  Webster  v.  Hudson  River  R.  R.  Co,,  38  N.  Y.  260,  it  was  held, 
"The  negligence  of  defendant,  whereby  plaintiff  was  injured,  being 
established  by  evidence,  and  there  being  no  pretense  that  plaintiff 
was  guilty  of  any  ^er«ona{  negligence,  the  negligence  of  a  third  party 
contributory  to  the  injuries  furnishes  no  excuse  for  the  negligence 
of  the  defendant,  and  no  reason  why  he  should  not  respond  in. 
damages." 
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In  Barrett  v.  Third  Avenue  R.  R.  Go,,  45  N.  Y.  628,  which  was 
an  action  by  the  plaintiff  for  injuries  sustained  whilst  riding  in  a 
car  of  the  defendant  caused  by  a  collision  with  the  car  of  another 
party,  it  was  held,  'Hhat  if  the  acts  of  the  defendant's  servants 
contributed  to  the  injury,  the  defendant  was  liable,  although  the 
negligent  acts  of  the  person  in  charge  of  the  other  car  were  also 
contributory,"  and  that  '^  the  comparatiTe  degree  in  the  culpability 
of  the  two  will  not  affect  the  liability  of  either.  If  both  were  negli- 
gent in  a  manner  contributory  to  the  result,  they  are  liable  jointly 
or  severally." 

The  same  doctrine  is  maintained  in  Metcalf  v.  Bakery  11  Abb. 
(N.  S.)  431.  In  that  case  the  Superior  Court  of  the  city  of  New 
York,  at  general  term,  held,  that  "where  plaintiff  was  riding 
gratuitous  in  A's  carriage,  and  A  was  driving  at  the  time,  and  by  a 
collision  with  defendant's  wagon,  driven  by  defendant's  servant, 
plaintiff  was  thrown  out  and  injured  *  *  the  fact,  that  the 
accident  was  caused  by  the  joint  negligence  of  A  and  defendant's 
servant,  was  no  defense." 

It  is  difficult  to  see  why  these  cases  and  others  holding  a  similar 
doctrine  do  not  apply  to  the  one  before  us.  The  principle  which 
they  establish  is,  that  the  contributory  negligence  which  excuses 
the  defendant  from  liability  for  injury  caused,  in  part  at  least,  by 
his  negligence,  must  be  the  personal  act  of  the  party  injured, 
otherwise  as  to  him  all  contributing  thereto  are  joint  wrong-doers. 

In  the  present  action,  the  owner  of  the  com  was  guilty  of  no 
negligence  whatever.  He  placed  his  property  on  the  "J.  L.  Par- 
sons "  to  be  carried  to  New  York.  He  did  not  control  the  move- 
ments of  that  boat,  nor  the  conduct  of  her  crew,  any  more 
than  the  passenger  in  the  train  could  direct  its  management.  If 
the  contributory  negligence  of  the  carrier  of  the  passenger  will 
not  excuse  the  negligence  of  another,  which  injures  him,  then 
no  reason  can  be  given  why  the  contributory  negligence  of  the  "J. 
K  Parsons"  can  excuse  the  present  defendant,  if  it  was  guilty  of 
negligence.  The  cases  are  exactly  parallel  in  principle,  and  should 
be  governed  and  decided  by  the  same  rule. 

The  case  of  Milton  v.  Hudson  River  Steamboat  Co.,  4  Transcript 
Appeals,  252,'  affirms  no  contrary  principle.  The  plaintiff  in  that 
case  was  the  charterer  of  the  canal  boat,  and  the  hirer  of  the  hands 
who  ran  it,  and  consequently  any  negligence  of  those  in  charge  was 
his  negligence. 
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That  would  be  like  the  case  of  a  suit  brought  by  one  owner  of  a 
boat  against  another^  or  of  one  railroad  company  against  anotl^er^  in 
either  of  which  cases  the  contributory  negligence  must  defeat  the 
recovery.  The  owner  of  the  com,  the  injury  to  which  is  the  sub- 
ject of  this  action,  did  not  charter  the  '^  J.  L.  Parsons.''  He  sim- 
ply contracted  for  the  carriage  of  his  property,  and  being  in  no  wise 
personally  in  fault,  it  is  held  that  the  contributory  negligence  of 
the  yessel  carrying  his  property  will  not  exempt  the  defendants 
from  liability. 

We  are  now  brought  to  the  question,  whether  the  undisputed 
evidence  in  the  cause  does  not  show  that  the  defendant  was  guilty 
of  some  negligence  which  contributed  to  the  injury;  and  whether 
by  any  possibility  the  jury  would  have  been  warranted  in  finding 
that  the  defendant  was  free  from  all  negligence,  and  that  the  neg- 
ligence of  the  captain  of  the  ^^ Parsons"  was  the  sole  cause  of  the 
injury  ?    , 

In  view  of  the  fact  that  both  steamers — the  "Austin"  which 
moved  the  up-tow,  and  the  "  McDonald  "  which  drew  the  down- 
tow,  of  which  the  "  Parsons"  formed  a  part — were  owned  by  the 
defendants,  and  that  conseqiiently  both  steamers  and  both  tows 
were  moved,  according  to  its  will,  and  placed  where  it  saw  fit  to 
put  them,  how  it  can  be  free  from  all  fault  in  a  movement  which 
it  controlled  and  which  resulted  in  an  injury,  it  is  exceedingly  diffi- 
cult to  conceive.  The  "Parsons"  occupied  a  position  assigned  to 
it  by  the  defendant ;  at  the  time  of  the  collision  it  was  in  a  part  of 
the  river  where  the  defendant  had  drawn  it,  and  the  body  which 
came  in  collision  witii  it  was  propelled  and  directed  by  the  same 
hand.  To  hold,  under  such  circumstances,  that  the  defendant  was 
entirely  free  from  fault,  and  that  the  "  Parsons  "  was  the  sole  cause 
of  the  injury,  would  be  similar  to  a  decision  which  holds  a  person 
bound  and  carried,  when  another  takes  him,  responsible  for  the 
position  he  thus  occupies  against  his  will. 

The  "  Parsons  "  was  on  a  hawser  tier  in  the  rear  of  the  steamer. 
There  were  three  other  boats  hj  her  side,  she  being  the  eastern  one  of 
the  three.  In  her  rear  were  three  other  tiers.  The  collision  occur- 
red between  Magazine  Point  and  West  Point  in  the  Hudson  river. 
Though  the  river  was  narrow  at  that  point  there  was  no  difficulty 
in  avoiding  a  collision.  The  exquse  given  by  the  pilot  of  the 
"  Austin  "  for.  the  accident  is  that  after  passing  the  "  McDonald  " 
on  his  way  up  the  river,  and  not  seeing  her  hawser  tow,  because,  as 
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he  claims,  of  the  want  of  lights  upon  the  boats  oomposing  it,  he 
immediately  hauled  out  toward  the  middle  of  the  river,  and  the 
result  was  a  collision  between  the  barge  '^Washington/'  which  was 
in  tow  on  the  west  side  of  the  *^  Austin ''  and  the  '^  Parsons." 

It  is  claimed  that  the  want  of  a  light  npon  the  boat  carrying  the 
com  was,  therefore,  the  sole  cause  of  the  accident.  To  this  posi- 
tion of  the  defendant  there  are  several  answers.  1st.  It  is  careless- 
ness and  negligence  in  steamers  approaching  each  other,  when  the 
night  is  so  dark  that  they  cannot  see  what  they  do,  to  assume  that 
a  certain  state  of  facts  exists,  of  which  they  have  no  knowledge. 
It  surely  would  not  be  prudent  for  any  person  to  govern  his  move- 
ments in  implicit  trust  that  no  other  person  is  negligent.  It  would 
be  neither  safe  nor  prudent  for  a  person  to  drive  rapidly  over  a  road, 
when  he  could  not  see,  upon  the  assumption  that  no  person  would 
be  so  careless  as  to  leave  a  dangerous  obstacle  in  his  path.  Neither 
is  it  prudent,  and  not  negligence,  for  the  "pilot  of  a  steamer,  when 
meeting  another,  which  he  knows  h<i8  generally  hawser  tows,  some^ 
times  carrying,  and  sometimes  not  carrying,  a  light,  to  assume 
because  he  sees  no  light  that  there  is  no  ^hawser  tow,  and  to  act 
upon  that  assumption  when  it  is  so  dark  that  he  cannot  see.  It 
may  be  true  that  the  want  of  a  light  upon  the  injured  boat  may 
contribute  to  the  injury  in  such  a  way  as  to  prevent  a  recovery  by 
its  owner  for  the  damage  done  to  it,  but  no  one  can  say  that  the 
steamer,  under  such  circumstances,  was  not  equally  in  fault. 

2.  The  pilot  of  the  "  McDonald  '*  knew  (if  the  evidence  for  the 
defense  is  to  be  believed)  that  his  hawser  tow  carried  no  light,  and 
if  he  sup})osed  that  there  was  danger,  from  the  want  of  such  light, 
of  the  pilot  of  the  *^  Austin  '^  supposing  he  had  no  hawser  tow,  he 
should  have  informed  him  that  he  had  by  the  sound  of  his  whistle, 
which  all  the  witnesses  concede  would  have  been  proper,  and  ought 
to  have  been  done. 

In  the  examination  of  this  question  of  fact,  it  is  unnecessary  to 
analyze  the  evidence  critically.  The  three  great  facts  to  which  we 
have  alluded  must  control  it.  Both  steamers  and  both  tows  were 
where  the  defendant  placed  them ;  the  pilot  of  the  '^ Austin''  had 
no  right  to  act  upon  an  assumption,  which  his  past  experience  taught 
him  was  of  ten-times  fallacious,  and  to  act  upon  it  when  it  was  so 
dark  (if  the  evidence  of  defense  be  true)  that  he  could  not  see ;  and 
the  pilot  of  the  '^  McDonald,"  knowing  that  he  had  a  hawser  tow 
carrying  no  light,  was  negligent  in  not  giving  notice  of  that  fact  to 
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the  steamer  he  was  passing.  These  facts  the  whole  case  establishes, 
and  they  demonstrate  that  the  defendant  has  been  guilty  of  negli- 
gence which  caused  the  injury. 

Haying  reached  the  conclusions  that,  simply  contributing  negli- 
gence by  the  "Parsons"  will  not  exempt  the  defendant  from 
liability,  and  that  indisputably  the  defendant's,  negligence  caused, 
in  part  at  least,  the  injury,  it  follows  that  the  error  of  the  judge 
before  whom  the  cause  was  tried,  in  leaving  to  the  jury  to  find,  as 
a  question  of  fact,  which  captain — that  of  the  steamer  or  canal  boat 
—  controlled  the  latter,  did  not  prejudice  the  defendant,  because, 
upon  the  facts  as  claimed  and  proved  by  the  defense,  and  the  law 
applicable  thereto,  the  plaintiff  was  entitled  to  recover. 

The  judgment  should,  therefore,  be  afSrmed. 

Judgment  affirmed. 


Richter  v.  Wise. 


AUachment  —  what  tMui  he  stated  in  affidavit  for  —  defect  eannot  be  euppUed  on 

motion  to  $et  aside. 

To  authorize  an  attachment  It  10  not  aaffident  to  state  the  amount  of  plaintiflTs 
claim,  and  the  legal  conclusion  that  he  has  a  just  cause  of  action ;  the 
grounds  or  the  subject-matter  of  the  claim  must  be  set  forth. 

The  omission  of  this  statement  cannot  be  supplied  on  a  motion  to  discharge 
the  attachment. 

APPEAL  by«  defendant  from  an  order  at  special  term  denying  a 
motion  to  vacate  and  set  aside  an  attachment. 
The  action  was  brought  by  Daniel  Richter  against  Marx  Wise  to 
recover  the  amount  of  an  alleged  indebtedness.    The  opinion  states 
sufficient  facts. 

Kurtzman  <&  Teaman^  for  appellant. 

Bushnell  <6  Albright^  for  respondent. 

Present — Davis,  P.  J.,  BBADYand  Daniels,  JJ. 

Bbady,  J.  The  affidavit  of  the  plaintiff  states  that  he  has  a  just 
cause  of  action  against  the  defendant  for  the  amount  named  in  the 
summons  and  for  which  he  has  commenced  an  action.     He  does  not 
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state  the  facts  constitutiiig  the  canse  of  action.  The  warrant  of 
attachment  can  he  issued  only  when  it  shall  appear  that  a  cause  of 
action  exists  against  the  defendant^  specifying  the  amount  thereof 
and  the  grounds  thereof.  Code,  §  229.  See  2  Wait's  Pr.  146  ; 
Zeregai  y.  Benoist,  33  How.  129. 

It  is  not  sufficient  to  state  the  amount  of  the  claim  and  the  legal 
conclusion  that  the  plaintifE  has  a  cause  of  action.  The  attach- 
ment is  not  granted  in  all  cases  in  which  a  cause  of  action  exists. 
It  is  allowed  as  a  provisional  remedy  in  two  classes  of  cases  only: 

1.  In  actions  arising  on  contract  for  the  recoyery  of  money  only. 

2.  In  actions  for  the  wrongful  conyersion  of  personal  property. 
Code,  §  227. 

The  grounds,  or,  in  other  words,  the  subject-matter  of  the  claim 
must  be  set  forth  to  enable  the  court  to  determine  whether  the 
application  comes  properly  within  the  puryiew  of  the  statutes, 
whether  the  demand  is  one  arising  upon  contract  or  for  the  wrong- 
ful conyersion  of  personal  property.     Zeregai  y.  Benoist,  supra. 

^e  omission  of  this  statement,  which  is  one  of  substance  and 
not  of  form,  is  fatal,  and  it  cannot  be  supplied  on  a  motion  to  dis- 
charge the  attachment  which  is  made  upon  the  papers  upon  which 
it  was  granted.  The  defect  cannot  in  such  a  proceeding  be  cured 
in  that  way.     Tates  y.  Ifbrth,  44  N*.  Y.  271. 

The  order  made  at  special  term  for  these  reasons  must  be  reyersed, 
with  $10  costs  and  disbursements. 

Order  reversed. 


OoFWisr  V.  OOKB. 

GommiUsums — upon  sale  of  bonds — when  not  eoflmed.    Agency.    Vovnpromise — 

wluU  does  not  amount  to. 

Plaintiff  was  appointed  agent  for  the  State  of  Texas  to  sell  certain  bonds.  By 
the  terms  of  his  appointment,  he  was  to  receive  a  certain  percentage  upon 
bonds  sold,  and  the  power  was  reserved  to  revoke  the  appointment  at  any 
ttme,^thoat  creating  any  claim  against  the  State  for  any  bonds  remaining 
imsold.  Plaintiff  sold  no  bonds,  but  contracted  to  sell  some  at  a  price  which 
the  State  authorities  refused  to  accept,  and  before  any  sale  was  made  his 
appointment  was  revoked.  Held,  that,  no  sale  having  been  made,  he  had  no 
claim  for  compensation  for  his  services  or  expenses. 
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Bj  ftn  act,  passed  by  the  legislature  /of  Texas,  the  governor  of  that  State  was 
to  adjust,  compromise  and  settle  plaintiff's  claim,  and  it  was  provided  that 
the  amonnts  found  due  by  him  should  be  payable  out  of  the  funds  arising 
from  the  sale  of  the  bonds.  Held,  that  the  right  to  payment  was  dependent 
on  an  acUustment  by  the  governor,  and  such  adjustment  not  having  been 
made,  plaintiff  had  no  claim  for  compensation  under  the  act. 

APPEAL  by  plaintiff  from  an  order  at  special  term  denying  an 
application  for  a  receiver  during  the  pendency  of  the  action, 
and  for  an  injunction  to  prevent  defendants  removing  property 
from  the  State. 

The  action  was  brought  by  Edmund  Coffin  against  Richard 
Coke,  governor  of  the  State  of  Texas,  and  others,  including  said 
State  and  several  of  its  executive  officers,  to  recover  an  alleged 
indebtedness  for  commissions  upon  the  sale  of  the  bonds  of  the  said 
State.    Sufficient  facts  appear  in  the  opinion. 

Edmund  Coffin,  Jr.,  for  appellant. 

Rastua  8,  Ransom,  for  respondent. 

Present — Davis,  P.  J.,  Bbadt  and  Daniels,  J  J. 

DaiiTIELS,  J.  The  plaintiff  was  appointed  agent  for  the  sale  of 
certain  Texas  State  bonds.  He  made  no  sale  of  any  of  them,  but 
contracted  to  sell  a  large  proportion  of  them  at  a  price  which  the 
public  authorities  of  the  State  did  not  consent  to  accept.  The 
agency  was  taken  out  of  his  hands  and  by  this  action  he  claims  to 
recover  compensation  for  his  services  and  expenses,  and  to  have  the 
amount  that  may  be  found  due  paid  out  of  the  proceeds  of  the  sale 
of  a  portion  of  the  bonds. 

According  to  the  terms  of  his  appointment  and  under  which  he 
was  employed  to  sell  the  bonds,  his  compensation  for  all  services 
and  expenses  was  to  be  a  percentage  not  to  exceed  two  per  cent  of 
the  proceeds  of  the  bonds  sold.  And  it  was  further  declared  in  the 
terms  of  the  appointment,  that  the  State  of  Texas  should  in  no 
event  be  responsible  for  more  than  two  per  cent  of  the  proceeds  of 
the  bonds  sold.  This  was  a  specific  limitation  of  the  right  of  the 
plaintiff  to  compensation  to  a  sum  not  exceeding  two  per  cent  of 
the  proceeds  of  the  bonds  sold  by  him.  It  gave  him  no  lien  on  the 
bonds  themselves,  nor  upon  their  proceeds  beyond  the  percentage 
which  it  was  stipulated  he  should  receive.    And  no  right  was  con- 
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ferred  upon  him  to  sell  the  bonds  for  the  mere  purpose  of  creating 
a  fund  to  satisfy  his  own  demand  for  commissions  or  expenses,  con- 
sequently as  none  of  the  bonds  were  actually  sold  by  him  no  fund 
was  realized  out  of  which  he  could  legally  secure  payment  It  was 
not  sufficient  to  entitle  him  to  payment  under  the  terms  of  his 
appointment  that  he  contracted  to  sell  a  portion  of  the  bonds  for  a 
price  the  State  authorities  did  not  accept,  as  long  as  his  right  to 
receiye  it  was  made  dependent  on  the  fact  of  bonds  being  sold  and 
their  proceeds  received.  For  the  right  was  expressly  reserved  to 
revoke  the  appointment  at  any  time  without  creating  any  claim 
against  the  State  for  any  bonds  then  remaining  unsold.  And  under 
the  reservation  the  appointment  was  revoked  before  any  of  the 
bonds  had  been  actually  sold  by  the  plaintiff.  The  most  that  he  did 
was  to  enter  into  a  contract  to  sell,  without  any  sale  being  actually 
consummated  by  him.  The  bonds  were  all  unsold  at  the  time  of  the 
revocation,  and  under  the  express  terms  of  the  employment  he  then 
had  no  claim  that  could  be  enforced  either  against  them  or  against 
the  State  of  Texas. 

The  case  is  no  more  favorable  to  the  plaintiff  under  the  act  of 
March  4,  1874,  for  by  that  act  no  absolute  right  to  compensation 
was  secured  to  him.  The  power  was  conferred  upon  the  governor 
of  the  State  of  Texas  to  adjust,  compromise,  and  settle  any  claim 
that  he  might  havp,  and  after  that  it  was  provided  that  the  amount 
found  due  by  him  should  be  payable  out  of  the  funds  arising  from 
the  sale  of  the  bonds.  The  right  to  payment  out  of  the  proceeds  of 
the  bonds  under  this  act,  was  expressly  rendered  dependent  on  a 
previous  adjustment  and  allowance  of  the  claim  made  by  the  gover- 
nor ;  without  that  no  right  to  pajrment  was  created.  And  as  no 
adjustment  or  allowance  of  the  plaintiff's  claim  was  ever  made  by 
the  governor  of  the  State  of  Texas,  he  very  clearly  has  no  right  to 
compensation  under  the  terms  or  intent  of  the  act  referred  to. 

In  this  state  of  the  plaintiff's  case  it  is  very  clear  that  he  has  no 
valid  claim  or  right  to  compensation  out  of  the  bonds  or  their  pro- 
ceeds. He,  therefore,  cannot  lawfully  insist  upon  their  detention, 
deposit  or  sale  for  his  benefit.  For  that  reason  his  motion  for  an 
injunction  and  receiver  was  properly  denied. 

And  without  considering  the  objection  to  the  jurisdiction  of 
the  court  on  the  ground  that  the  action  is  really  against  the  State 
of  Texas,  the  order  appealed  from  should  be  affirmed,  with  $10 
costs  besides  disbursements.  Order  affirmed. 

Vol.  VI,  N.  Y.  Eep.  — 10 
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Blake  y.  Bebnhard. 

Attaehffunt — what  tuffleient  emdenos  offra/ud. 

The  affidayit,  upon  the  issae  of  an  attachment  on  the  groand  of  fraud,  alleged 
the  fkct8  oonatitating  fraud  upon  infonnation  and  belief,  and  one  of  the 
affiants  averred  that  he  stated  to  defendant  the  facts,  that  defendant  did 
not  deny  them,  but  promised  to  immediately  call  and  settle  or  give  security. 
Held,  sufficient  evidence  of  the  fraud  to  warrant  the  attachment. 

APPEAL  by  defendant  from  an  order  at  chambers  denying  a 
motion  to  set  aside  an  attachment. 
The  attachment  was  issued  upon  a  claim  of  Clinton  H.  Blake 
and  another  against  Siegel  Bemhard  for  goods  sold  and  delivered. 
The  opinion  states  sufficient  facts. 

Adolph  L.  Sanger^  for  appellant^  cited  Scott  v.  Simmons,  34 
How.  66;  Dicker  son  v.  Benham,  20  id,  343;  Wilson  v.  Britton, 
26  Barb.  662;  Mott  v.  Lawrence^  17  How.  669;  Frank  v.  Levie, 
6  Eobt.  599 ;  Frost  v.  Willard,  9  Barb.  446;  St.  Amant  v.  De 
Beixcedon,  3  Sandf.  704;  Furman  v.  Walter y  13  How.  348;  Blason 
V.  BrunOy  21  id.  112;  Brmoer  v.  Tucker,  13  Abb.  76;  Hill  v.  Bond, 
22  How.  272;  Matter  of  Bliss,  7  HUl,  187;  Skiff  v.  Stewart, 
39  How.  388. 

George  S,  Sedgwick,  for  respondents. 

Present  —  Brady  and  Dakibls,  JJ. 

Brady,  J.  The  plaintiff,  P.  D.  Blake,  on  the  application  for 
the  attachment  granted  herein,  averred,  that  he  had  been  informed 
and  believed  that  the  defendant  contracted  the  debt  fraudulently, 
with  the  intent  to  defraud  the  plaintiff,  also  that  the  defendant 
was  then  engaged  in  putting  all  his  property  out  of  his  hands;  and 
upon  information  and  belief  alleged  further,  that  within  the 
then  next  five  days,  the  defendant  intended  to  refuse  payment  on 
all  his  obligations,  and  defraud  his  creditors  of  their  just  claims 
against  him,  in  accordance  with  a  deliberate  plan  formed  anterior 
to  the  time  of  the  purchase  of  the  goods  sold  him  by  the  plaintiffs. 
He  also  alleged  that  his  father,   Hamilton  Blake,  called  on  the 
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defendant  and  accused  him  of  the  facts  stated,  as  he  was  informed 
by  his  father,  and  that  the  defendant  did  not  deny.the  trath  of  the 
accusations,  but  promised  to  call  in  and  see  the  affiant  '^in  relation 
to  an  immediate  payment  of  said  claim  by  noon  of  to-day,  the  11th  of 
December/'  The  acts  and  designs  thus  charged  against  the  defend- 
ant rested  upon  information  and  belief,  except,  perhaps,  the  alle- 
gation that  the  defendant  was  engaged  in  putting  his  property  out 
of  his  hands,  which  seems  to  be  a  positiye  affirmation  thereto,  and 
disconnected  from  the  averment  of  information  and  belief.  The 
source  of  information  is,  however,  stated,  namely :  the  father  of  the 
plaintiff,  whose  affidavit  was  a  part  of  the  proof  upon  which  the 
attachment  was  granted.  He  states  that  having  been  informed, 
confidentially,  of  the  facts  and  circumstances  mentioned  in  the 
affidavit  of  his  son,  F.  D.  Blake,  which  he  had  read,  he  went  to  the 
defendant,  stated  to  him  such  information,  and  that  the  defendant 
did  not  deny  the  truth  of  the  statements,  but  promised  to  call  at 
the  place  of  business  of  the  plaintiffs,  with  reference  to  a  settle- 
ment and  satisfaction  of  the  plaintiffs'  claim,  or  security  therefor. 
The  facts  and  circumstances  set  forth  by  the  plaintiffs,  upon  which 
the  right  to  an  attachment  was  claimed,  were  thus  made  absolute 
unless  the  omission  to  deny  them  is  neither  an  acknowledgment  of 
their  truth  nor  an  acquiescence  in  the  guilty  conduct  charged,  mak- 
ing out  Sk  prima  facte  case  of  fraudulent  design.  It  cannot  WicU  be 
doubted  that  the  omission  of  the  defendant  to  deny  them,  coupled 
with  a  promise  to  call  on  the  plaintiffs  immediately,  in  effect,  and 
settle  their  claim  or  give  security  for  it,  may  be  regarded  as  evidence 
of  an  intention  to  do  what  was  contemplated  by  the  information 
communicated  to  him.  The  promise  to  call  immediately  may  well 
have  resulted  from  the  apprehension  which  knowledge  of  his  intent 
would  naturally  occasion.  The  history  of  fraud  is  replete  with 
instances  in  which  the  debtor,  on  being  advised  of  the  knowl- 
edge of  his  schemes,  has  sought  at  once  to  make  arrangements 
with  his  creditors  to  avoid  their  unpleasant  consequences,  if 
subjected  to  judicial  examination  and  punishment.  In  criminal 
cases,  the  silence  of  the  accused,  when  it  is  his  duty  to  speak,  is 
some  evidence  against  him,  and  the  rule  seems  more  applicable  to 
civil  cases,  in  which  it  may  be  that  the  liberty  of  the  person  accused 
is  not  jeopardized.  The  implication  of  assent  to  a  statement  affect- 
ing the  guilt  or  innocence  of  an  individual  from  an  omission  to 
controvert,  qu^dify  or  explain  it,  arises  from  the  fact  that  a  person. 
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knowing  the  tmth  or  falsity  of  a  statement  affecting  his  rights 
made  by  another  in  his  presenoey  will  naturally,  nnder  circum- 
stances calling  for  a  reply,  deny  it,  if  he  be  at  liberty  to  do  so,  and 
if  he  do  not  intend  to  adjnit  it.    Kelhtf  v.  People,  55  N.  Y.  572. 

This  reasoning  applies  to  this  case.  The  defendant,  when 
charged  with  the  acts  set  forth,  did  not  deny  them.  He  promised, 
in  answer,  to  call  on  the  plaintiffs  '*  by  13  o'clock  '*  of  the  day  on 
which  he  was  spoken  to  and  settle  or  give  security. 

This  tacit  admission  was  sufficient  to  warrant  the  judicial  act  of 
granting  the  attachment.  No  conclusion  could  well  be  entertained 
other  than  that  the  defendant,  if  guiltless,  would  at  once  have  said 
so,  and  have  left  the  plaintifb  to  any  remedy  which  they  might 
adopt  He  would  not,  it  may  reasonably  be  presumed,  have  remained 
silent,  and  sought,  by  promise  of  settlement,  to  conciliate  hiB  cred- 
itor. It  may  be  said  to  be  improbable  that  the  defendant  would  be 
guilty  of  such  an  admission  as  he  is  alleged  to  have  made;  but  the 
reyelation  may  have  been  sudden,  unexpected,  and,  as  tmth  is 
powerful,  may  have  thrown  the  defendant  off  his  guards  Such 
results  are  not  infrequent.  However  this  may  be,  the  facts  dis- 
closed clearly  authorized  the  warrant,  and  the  order  made  at  special 

term  must  be  affirmed. 

Judgment  affirmed. 


Pattersoi^  y.  Baeeb. 


OomplaifU--in  oeHon  upon  hank  notes  againtt  di/reetor  of  hank— when  demur- 

rable. 

Ill  an  action  by  the  holder  of  circnlating  notes  of  a  bank  against  a  director  of 
the  bank  for  damages  by  reason  of  the  notes  hayinfj^  been  rendered  worth- 
less by  the  acts  of  the  defendant  and  the  other  directors,  the  complaint 
alleged  that  plaintiff  had  acquired  the  notes  since  1860,  bat  not  at  what  par- 
ticular time,  and  that  the  acts  had  been  performed  since  1861,  bat  not  at 
what  particular  time.  Held,  demurrable,  as  not  stating  facts  sufficient  to 
constitute  a  cause  of  action.  It  should  have  shown  that  the  acts  occurred 
subsequent  to  plaintiff's  acquisition  of  the  notes. 

APPEAL  by  plaintiff  from  order  at  special  term  sustaining 
demurrer  to  the  complaint. 
The  action  was  brought  by  James  A.  Patterson  against  Alfred 
Baker,  as  the  director  of  a  banking  corporation  of  the  State  of 
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Georgia,  to  recover  for  a  loss  upon  bills  of  said  corporation  held  by 
plaintiff.     The  facts  are  sufBloiently  stated  in  the  opinion. 

Winter  <§  Harri$y  for  appellant. 

Wm.  O.  ChwUe  and  Wm.  M.  EvartSy  for  respondent 

Present — Davis,  P.  J.,  Bbadt  and  Daniels,  J  J. 

DAifTiELS,  J.  By  the  complaint  the  plaintiff  claims  to  recover 
damages  to  the  extent  of  1 60, 000  as  owner  of  the  circulating  bills 
of  the  Mechanics'  Bank,  incorporated  and  existing  in  the  State  of 
G(eorgia.  The  defendant  has  been  a  director  of  that  bank,  and  the 
plaintiff  alleges  that  the  circulating  notes  or  bills  of  the  bank  were 
rendered  worthless  by  the  wrongful  use  of  its  property  and  assets 
by  the  defendant  and  other  members  of  the  board  of  directors. 
These  bills  are  alleged  to  have  been  received  and  acquired  by  the 
plaintiff  at  various  times  since  the  1st  of  January,  I860,  but  at 
what  particular  time  is  not  stated,  and  the  acts  complained  of  are 
averred  to  have  been  performed  at  various  times  since  the  1st  day 
of  January,  1861. 

The  receipt  of  the  bills  by  the  plaintiff,  according  to  these  allega- 
tions, may  very  well  have  been  after  the  wrongs  complained  of  had 
all  been  perpetrated.  For  that  reason  the  court  would  not  be  war- 
ranted in  concluding  that  they  were  received  before  those  times.  If 
such  had  been  the  case  it  should  have  been  alleged.  That  was  not 
done.  It  was  entirely  consistent  with  the  statement  that  the  bills 
were  received  after  the  1st  of  January,  1860,  that  the  plaintiff 
actually  received  them  after  the  bank  had  been  rendered  insolvent 
by  the  acts  of  its  directors.  The  tact  is  not  changed  by  the  allega- 
tion that  the  plaintiff  sustained  the  damages  claimed  by  means  of 
those  acts.  That  is  simply  an  inference  or  conclusion  from  what 
was  previously  alleged.  And  if  not  warranted  by  the  case  stated 
it  cannot  support  the  plaintiff's  claim.  To  authorize  the  conclusion 
that  the  wrongs  complained  of  were  committed  after  the  plaintiff 
received  the  bills  of  the  bank,  that  should  have  been  averred  as  a 
fact.  Without  that  averment  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  within  the  case  of  Butt  v. 
Cameron,  53  Barb.  642. 

For  that  reason  the  demurrer  was  well  founded,  and  the  ordei 

sustaining  it  should  be  affirmed,  with  costs. 

Order  affirmed. 
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Thompson  v.  Seastedt. 

WiU — execution  of;  ixihen  one  wUneae  may  show  dreumetanees  attending 

execution. 

The  statute  does  not  require  a  testator  to  declare,  in  words,  to  the  subscribing 
witnesses  that  an  instrument  which  they  are  called  to  witness  is  his  will ;  it 
is  sufficient  that  the  testator  make  known  to  the  witnesses  by  acts  and  words 
that  it  is  regarded  and  accepted  as  his  wUl,  and  that  the  witnesses  subscribe 
it  as  such  at  the  testator's  request. 

What  transpired  at  the  execution  of  a  will  may  be  established  as  a  matter 
of  fact  by  the  recollection  of  one  of  Itie  subscribing  witnesses  when  the 
other  has  forgotten  it. 

« 

APPEAL  by  George  H.  Thompson  from  a  decree  of  the  surrogate 
of  the  connty  of  New  York  refusing  probate  to  an  instrument 
propounded  as  the  last  will  of  Eliza  Seastedt^  deceased. 

The  instrument  .was  propoimded  by  the  appellant^  and  the 
respondents^  John  and  Henry  Steyens^  brothers  of  deceased^  objected 
to  its  admission.  The  other  respondent^  A.  F.  Seastedt^  decedent's 
husband^  upon  this  appeal  asks  that  the  decree  of  the  surrogate  be 
reyersed. 

Augustus  Van  Wyck,  for  appellant. 

Franklin  Bartlett,  for  respondents. 

Present  —  Davis,  P.  J.,  Brady  and  Dakiels,  J  J. 

Dakiels,  J.  The  decedent,  at  the  time  of  her  decease,  left  her 
suryiying  her  husband,  two  brothers,  her  niece  by  marriage,  and 
her  deyisee  Qeorge  H.  Thompson.  By  the  instrument  propounded 
as  her  will  she  deyised  and  bequeathed  her  property  to  Thompson, 
in  trust  for  the  life  of  her  husband,  during  which  time  the  rents 
and  profits  were  directed  to  be  paid  to  him,  and  after  that  abso- 
lutely to  the  tcustee  or  his  heirs  foreyer. 

The  relations  existing  between  the  decedent  and  Thompson  after 
his  mother  left  the  city  appear  to  haye  been  cordial  and  friendly, 
and  she  seems  to  haye  regarded  her  husband  with  yery  great  affec- 
tion. Her  feelings  toward  her  brothers  are  not  clearly  disclosed  by 
the  eyidence,  and  no  reason  has  been  giyen  for  supposing  that  she 
designed  to  make  any  provision  for  them,  or  either  of  them,  by  hei 
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will.  But  when  she  contemplated  making  a  final  disposition  of 
her  property,  the  purpose  she  expressed  was  to  provide  by  means  of 
it  for  her  husband's  support  during  life,  and  after  his  decease  to 
give  it  to  Thompson  and  Hortense,  his  wife,  or  to  Thompson  or 
Hortense,  which,  if  not  both,  was  intended  to  have  the  remainder  of 
her  estate  was  uncertain  from  the  evidence  given  of  her  statements. 
But  it  was  shown  to  be  probable  that  she  designed  that  either  one 
or  both  should  have  the  remainder  after  the  decease  of  her  husband. 
There  was  nothing,  therefore,  from  which  it  could  be  inferred  that 
she  was  disposed  to  provide  any  interest  for  either  of  her  brothers 
in  the  disposition  finally  to  be  made  of  her  property,  and  for  that 
leason  there  was  nothing  unnatural  in  the  disposition  which  the 
instrument  propounded  as  her  will  made  of  her  property,  while  the 
evidence  of  her  expressed  intention  left  it  uncertain  as  to  whether 
Thompson  or  his  wife,  or  both,  were  to  have  the  remainder.  What 
transpired  when  the  instrument  was  made  was  of  such  a  nature  as 
to  render  all  reason  for  doubt  upon  the  subject,  for  it  was  drawn 
at  her  residence  when' she  was  in  appatent  good  health,  and  practi- 
cally under  her  immediate  direction.  After  that  it  was  read  over 
to.her  and  then  ostensibly  by  her,  and  pronounced  to  be  satisfac- 
tory, or  as  she  desired  to  have  it  made.  What  transpired  in  this 
connection  was  sufficient  to  establish  the  fact  that  she  designed  to 
make  such  a  disposition  of  her  property  as  the  instrument  which 
was  drawn  for  her  proposed.  The  evidence  upon  this  part  of  the 
case  is  clear  and  satisfactory,  and  no  reason  can  be  found  which 
would  justify  the  court  in  disregarding  or  rejecting  it. 

After  the  instrument  was  drawn  and  read  and  accepted  as  satis- 
factory, it  Fas  shown  that  it  was  subscribed  by  the  decedent.  Sony 
e^dence  was  given  tending  to  show  that  the  signature  was  not  in 
the  decedent's  writing,  but  it  was  very  slight  and  not  well  founded; 
while,  on  the  other  hand,  a  decided  preponderance  of  evidence  was 
given  by  other  witnesses  that  the  signature  was  the  decedent's 
writing.  Upon  the  whole  case  there  can  be  no  doubt  but  that  the 
signature  was  hers,  and  the  only  reason  which,  in  the  judgment  of 
the  surrogate,  existed  for  denying  probate  of  the  will,  was  the  con- 
clusion that  it  was  not  formally  declared  to  be  her  will  by  the 
decedent. 

The  evidence  showed  that  the  instrument  was,  by  her  direction, 
drawn  for  the  decedent's  will ;  that  it  was  read  to  her  as  such  ;  that 
she  afterward  appeared  to  read  it  herself,  and  then  remarked  that 
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it  would  do^  and  Bigned  her  name  to  it,  and  procured  two  of  the 
witnesses  to  subscribe  their  names  to  it.  The  witness  who  drew  it 
testified  that  he  was  asked  to  go  to  the  house  to  draw  it,  and  was  a 
witness  to  it,  though  not  directly  asked  to  sign  it.  The  second 
witness  stated  that  he  heard  the  decedent  ask  the  first  witness  to 
sign  it  as  a  witness,  and  her  husband  swore  that  she  asked  both  of 
the  other  witnesses  to  sign  it.  The  second  witness  also  stated  that 
she  asked  him  to  witness  the  signing  of  her  name  and  the  making 
of  her  will,  and  her  husband  said  that  she  took  it  after  all  had 
signed  it  and  put  it  in  an  envelope.  It  also  appeared  that  she  sub- 
scribed the  instrument  in  the  presence  of  the  witnesses,  and  they  in 
her  presence,  and  that  of  each  other,  and  that  they  added  their 
names  as  witnesses  to  it. 

Although  she  did  not,  according  to  the  testimony  which  was 
given,  in  words  declare  the  instrument  to  be  her  will,  it  is  clear 
that  she  treated  it  and  designed  the  witnesses  to  understand  it  to 
be  such.  That  was  equivalent  to  such  a  declaration,  and  sufficient 
to  satisfy  the  requirement  of  the  statute  upon  the  subject;  for 
that  does  not  necessarily  contemplate  such  a  declaration  in  words 
in  order  to  render  the  instrument  valid  as  a  will.  It  is  enough  that 
the  decedent  makes  known  to  the  witnesses,  by  acts  and  words, 
that  it  is  regarded  and  accepted  as  her  will,  and  the  witnesses  sub- 
scribe it  as  such  at  her  request.  That  was  shown  to  have  been 
done  in  this  case  by  the  evidence  given  before  the  surrogate,  and 
within  the  authorities  it  was  a  substantial  compliance  with  the 
terms  of  the  statute  on  this  subject.  Remsen  v.  Brinckerhoff,  26 
Wend.  325 ;  Qilb^  v.  Knox,  52  N.  Y.  125  ;  Matter  of  mil  of  EeJr, 
9km,  id.  517. 

And  it  may  be  established  as  matter  of  fact  by  the  recollection 
of  one  of  the  witnesses,  even  if  the  others  have  forgotten  what 
transpired.     Tntstees  of  Auburn  Seminary  v.  CcUAoun,  25  N.  Y.  422. 

The  proof  as  to  the  execution,  witnessing  and  publication  was 
sufficient  to  entitle  the  will  to  probate,  and  as  it  was  shown  that  the 
decedent  was  of  sound  mental  capacity,  not  under  restraint,  and 
free  from  improper  influence,  a  decree  should  have  been  entered  to 
that  effect. 

The  decree  rejecting  it  should  be  reversed  and  the  proceedings 
remitted  to  the  surrogate,  with  directions  to  admit  the  will  to 

probate. 

Ordered  accordingly. 
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Templeton  y.  People. 

Emience  —  estipert  testimony  cannot  be  disregarded.     Trial  —  when  exception  to 

charge  euffleient 

At  a  trial  for  an  assault  with  intent  to  kill,  a  phjsician  had  testified  that  cer 
tain  facts  relied  npon  hj  the  defense  to  establish  the  prisoner's  insanity 
hidicated  unsoundness  of  nund.  The  court  charged  the  jurj  that  he  placed 
no  reliance  whatever  upon  this  witness's  testimony  beyond  what  was  due  to 
the  testimony  of  a  sensible  and  honest  gentleman,  and  that  he  had  equal 
respect  for  the  opinion  of  the  jury  who  were  as  competent  perhaps  to  pass 
upon  the  testimony  as  experts.  To  this  the  prisoner's  counsel  excepted 
upon  the  ground  that  it  was  a  direction  to  the  jury  to  disregard  the  physi- 
dan's  testimony.  Thereupon  the  court  responded :  "  There  is  no  more 
reliance  to  be  placed  upon  it  than  upon  the  testimony  of  any  other  person 
in  this  case.  I  regard  you,  gentlemen  of  the  jury,  as  equally  skilled,  and 
as  able  to  decide  from  the  evidence  whether  or  not  the  prisoner  was 
insane,  as  Dr.  Clymer  "  (the  witness).  Seld,  (1)  that  the  charge  contained  in 
the  response  was  error  upon  the  ground  stated  in  the  exception,  and  (2)  that 
the  exception  was  sufficient  to  present  the  point  for  review  and  there  was  no 
necessity  for  its  repetition. 

ERROR  to  the  New  York  court  of  General  Sessions  to  review  the 
conyiction  of  Duncan  D.  Templeton,  the  plaintiff  in  error, 
for  assault  with  intent  to  kilL     The  facts  appear  in  the  opinion. 

John  D.  Townsend,  for  plaintiff  in  en*pr. 

Daniel  G.  Rollins,  Jr,,  for  people. 

Present — Davis,  P.  J.,  Bbady  and  Daniels,  JJ. 

Dakiels,  J.  The  prisoner  was  convicted  of  committing  an 
assault  upon  his  wife  with  intent  to  kill.  The  perpetration  of  the 
act  constituting  his  offense  was  substantially  conceded  on  the  trial; 
but  it  was  claimed  in  his  behalf  that  he  was  at  that  time  insane. 
The  peculiar  form  of  the  disease  which  he  was  alleged  to  be  affected 
by  was  that  of  delusion  concerning  supposed  or  assumed  danger  to 
the  virtue  of  his  wife,  and  her  exposure  to  improper  influences  in 
that  respect  from  the  purposes  and  inclinations  of  her  family 
relatives.  There  was  evidence  given  tending  in  some  degree  to 
show  that  to  have  been  his  mental  condition  before,  and  at  the 
Vol.  VI,  N.  Y.  Rep.  — 11 
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time  when  the  criminal  act  was  charged  to  have  been  committed  by 
him.  While  the  defense  made  in  his  behalf  was  by  no  means  a  strong 
one^  there  was  still  enough  of  it^  as  long  as  the  charge  imputed  a 
crime,  to  render  it  the  subject  of  consideration  and  decision  by  the 
jury.  And  it  was  so  regarded  at  the  trial,  for  it  was  submitted  to 
them  in  that  view  by  the  learned  judge  presiding. 

An  important  part  of  the  evidence  upon  this  subject  was  given 
by  Meredith  Glymer,  a  witness,  who  was  sworn  and  examined  on 
behalf  of  the  prisoner.  He  was  a  physician  professing  to  under- 
stand the  indications  and  symptoms  of  the  existence  of  insanity, 
by  which  it  was  claimed  the  prisoner  was  affected,  and  testified 
that  the  facts  relied  upon  in  his  favor  indicated  unsoundness  of 
mind.  When  the  case  was  submitted  to  the  jury,  the  learned  judge 
stated  to  them  that  he  placed  *'  no  reliance  whatever  upon  Doctor 
Olymer's  testimony,  except  what  is  due  to  the  testimony  of  a  sensi- 
ble and  honest  gentleman;  but  I  have  equal  respect  for  the  opinions 
of  you,  gentlemen,  who,  as  men  of  the  world,  having  attained  a 
mature  age,  and  seen  life  in  many  of  its  phases,  are  quite  as  com- 
petent, perhaps,  to  pass  upon  this  testimony  as  experts,  as  .is  Doctor 
Clymer."  This  was  not  a  positive  direction  to  the  jury  to  disregard 
the  evidence  of  the  witness,  although  quite  a  decided  opinion  that 
it  was  their  duty  to  do  so.  A  mere  expression  of  opinion  as  to  the 
effect  of  the  evidence,  which  still  allows  the  jury  to  be  guided  and 
governed  by  their  own  convictions,  forms  no  proper  ground  for  an 
exception.  That  may  be  proper  and  even  necessary  under  certain 
circumstances,  to  enable  ihe  jury  to  give  appropriate  consideration 
to  evidence  requiring  their  judgment 

The  evidence  of  witnesses,  who  are  brought  upon  the  stand  to 
support  a  theory  by  their  opinions,  is  justly  exposed  to  a  reasonable 
degree  of  suspicion.  They  are  produced  not  to  swear  to  facts 
observed  by  them,  but  to  express  their  judgment  as  to  the  effect  of 
those  detidled  by  others;  and  they  are  selected  on  account  of  their 
ability  to  express  a  favorable  opinion,  which  there  is  great  reason 
to  believe  is  in  many  instances  the  result  alone  of  employment,  and 
the  bias  arising  out  of  it.  Such  evidence  should  be  cautiously 
accepted  as  the  foundation  of  a  verdict,  and  it  forms  a  very  proper 
subject  for  the  expression  of  a  reasonably  guarded  opinion  by  the 
court.  That  is  often  necessary  to  prevent  the  jury  from  being  led 
astray  by  giving  too  much  weight  to  evidence,  really  requiring  to  be 
suspiciously  watched,  and  which,  in  many  instances,  has  induced 
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unwarranted  Terdicts,  discreditable  to  the  administration  of  justice, 
as  weiSl  as  exceedingly  detrimental  to  the  public  interests,  when  the 
comments  of  the  court  are  extended  no  further  than  that.  No 
fault  can  be  found  with  them  on  the  part  of  the  accused.. 

But  in  the  present  case,  what  was  said  upon  the  subject  was  sup- 
posed by  the  prisoner's  counsel  to  go  so  far  beyond  the  mere  expres- 
sion of  an  opinion  as  to  constitute  a  positive  direction  that  the 
jury  should  disregard  the  eyidence  given  by  this  witness ;  and  an 
exception  was  taken  to  it,  because  it  was  believed  to  be  of  that 
character.  The  proposition  was  presented  by  the  exception  that  the 
court  could  not  properly  direct  the  jury  "that  no  reliance  should 
be  placed  in  Dr.  Clymer's  testimony, ''  the  jury  having  as  much 
capacity  to  determine  upon  that  as  Dr.  Glymer.  The  statement  of 
the  point  excepted  to  was  clear  and  explicit  that  the  jury  could 
not  be  directed  to  put  no  reliance  on  the  testimony  of  this  witness. 
That  had  not  been  done,  but  the  point  was  taken  by  the  exception 
that  such  a  direction  should  not  be  given.'  And  it  was  immediately 
followed  by  the  response  that  "there  is  no  more  reliance  to  be  placed 
upon  it,  than  upon  the  testimony  of  any  other  person  in  this  case; 
I  regard  you,  gentlemen  of  the  jury,  as  equally  skilled,  as  much 
skilled  and  as  able  to  decide  from  the  evidence,  whether  or  not  the 
prisoner  was  insane  as  Dr.  Glymer."  This  was  more  than  a  mere 
comment  by  way  of  opinion,  as  to  the  effect  which  might  be  given 
to  the  statements  of  the  witness.  It  was  equivalent  to  a  direction 
to  disregard  it,  by  giving  it  no  weight  whatever;  and  that  presented 
the  point  taken  by  the  exception,  just  as  effectually  as  if  the  excep- 
tion had  been  again  repeated.  It  was  to  the  controlling  direction 
which  in  the  end  was  given  that  the  exception  was  taken,  and  as  it 
was  taken  to  the  proposition  itself,  there  was  no  need  of  repeating 
it  again  after  that  had  been  stated  by  the  court.  The  direction  was 
excepted  to,  and  that  is  all  that  is  required  to  entitle  the  prisoner 
to  present  it  for  the  determiii3>tion  and  decision  of  this  court. 

That  it  was  erroneous  is  too  clear  for  doubt,  for,  under  the  well-set- 

» 

tied  rules  of  law,  the  effect  of  competent  evidence  is  a  matter  to  be 
disposed  of  by  the  jury,  under  all  the  circumstances  and  probabili- 
ties of  the  case  ;  that  is  particularly  their  province  in  the  trial  of 
criminal  charges,  where  the  question  of  guilt  is  exclusively  to  be 
decided  by  them,  and  they  must  be  left  at  liberty  to  exercise  their 
judgment  on  the  subject  without  beiug  controlled  by  any  positive 
direction  from  the  court.     1  Greenl.  on  Ev.  (12th  ed. ),  §  49,  and 
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note  §  160,  Firemen  Ins.  Co.  v.  WcOdefi,  12  Johns.  513,  619;  People 
V.  Quin,  1  Park.  340 ;  Breen  v.  People,  4  id.  380  ;  Duffy  v.  People, 
26  N.  Y.  588.  That  freedom  was  not  afforded  them,  concerning 
that  portion  of  the  case  which  was  affected  by  the  eyidence  of  the 
witness  Olymer. 

The  other  exceptions  presented  by  the  prisoner's  counsel  do  not 
appear  to  rest  upon  any  substantial  foundation.  But  if  either  of 
them  could  be  plausibly  supported,  it  would  be  unnecessary  to  con- 
sider it  as  long  as  the  one  referred  to  will  necessarily  require 
another  trial  of  the  indictment. 

The  judgment  of  the  court  of  Oeneral  Sessions  should  be 
reversed  and  a  new  trial  ordered. 

Davis,  P.  J.  The  evidence  of  medical  experts  is  admitted  on 
questions  of  insanity  on  the  ground  that  jurors  are  not  deemed 
equally  skilled  or  as  much  skilled,  and  as  able  to  decide  from  the  evi- 
dence whether  the  alleged  insanity  existed  as  are  such  experts.  The 
law  holds  that  there  is  more  reliance  to  be  placed  upon  it  than  upon 
the  testimony  of  any  other  person,  and,  therefore,  it  does  not  permit 
other  persons  to  give  the  same  kind  of  evidence.  The  juiy  is  in 
all  cases  to  determine  what  weight  is  to  be  given  to  such  testimony, 
but  to  instruct  them  that  the  opinion  of  experts  is  entitled  to  no 
weight,  or  to  no  greater  weight  than  the  opinions  of  persons  not 
allowed  to  give  any,  or  to  instruct  the  jury  that  they  are  deemed 
equally  skilled,  and  as  able  to  decide  from  facts  proven,  whether  such 
facts  are  indication  of  the  disease  known  as  insanity  as  are  experts 
in  that  branch  of  medical  science,  is  to  overturn  the  theory  of  the 
law  and  the  established  rules  of  evidence  on  that  subject.  I  think 
the  learned  Becorder  committed  a  substantial  error  in  his  charge. 
My  only  difficulty  is  in  holding  that  the  exception  reached  the  error. 
But  I  am  inclined  to  think  that  the  safer  rule  is  to  apply  the 
exception  as  it  was  intended  to  Jbe,  to  an  instruction  supposed 
to  be  given,  and  immediately  enunciated  in  response  to  the  excep- 
tion.   I  shall  concur,  therefore,  with  my  brother  Dakielb. 

Judgment  reversed  and  neto  trial  ordered. 
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People  ez  rel  Doyle  v.  New  York  Benevolent  Society  of 

Operative  Masons. 

Mdndamiu — proper  to  restore  member  of  corporation  to  rights  as  such.  Mutual 
benefit  society — rights  of  members.  Public  policy — rule  of  corporation 
against  wrid. 

MandamuB  is  the  proper  remedy  to  restore  a  member  of  a  corporation  formed 
under  the  statates  of  this  State  for  benevolent  purposes  to  the  rights  of 
membership,  of  which  he  had  been  onlawfally  deprived. 

The  relator,  who  was  a  member  of  a  workingmen's  benevolent  society,  was 
accused  of  violating  a  rule  of  the  society  by  working  in  the  place  of  a 
brother  member  who  had  been  discharged  for  upholding  the  laws  of  the 
society,  the  penalty  provided  for  such  act  being  fine  or  expulsion.  The  rules 
of  the  society  provided  that  no  member  should  be  expelled  without  notice 
and  a  hearing.  Relator,  without  notice  or  opportunity  to  be  heard,  was  both 
fined  and  expelled.  Held,  that  the  expulsion  was  unlawful  (1)  aa  being  in 
violation  of  the  rules  of  the  society,  and  (2)  (per  Davis,  P.  J.)  upon  the 
ground  that  the  rule  under  which  he  was  expelled  was  void  as  against  pub- 
lic policy. 

APPEAL  from  an  order  directing  a  writ  of  peremptory  mandamus 
to  issue  requiring  the  appellant^  the  New  York  Benevolent 
Society  of  Operative  Masons,  to  reinstate  the  relator,  James  Doyle, 
in  all  the  rights,  priyileges  and  benefits  which,  under  the  constitu- 
tion and  by-laws  of  the  sociely,  belong  to  a  member  of  it  in  good 
standing. 

The  facte  were  these:  The  relator,  a  member  of  said  New  York 
BeneTolent  Society  of  Operative  Masons,  in  the  month  of  Novem- 
ber^  1873^  was  notified  by  the  said  society  to  quit  work  because  he 
was  receiving  less  wages  than  were  prescribed  by  its  constitution 
and  by-laws.  In  the  month  following  he  received  further  notice  to 
appear  before  the  executive  committee  and  pay  his  fine  or  show 
cause.  Belator  appeared  on  the  17th  of  December,  in  pursuance  of 
notice,  and  showed  cause  satisfactory.  He  was  exonerated,  but 
required  to  furnish  an  affidavit  on  the  next  meeting  night,  Decem- 
ber 24th,  showing  that  he  received  not  less  wages  than  14  per  day, 
and  was  informed  that  there  was  no  other  charge  against  him,  and 
that  tiiat  affidavit  would,  set  him  right.  He  then  tendered  his  dues, 
which  were  refused.  Three  days  thereafter  he  received  a  severe 
injury,  and  was  imable  to  furnish  the  affidavit,  but  as  soon  as  his 
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condition  permitted^  notified  the  society  of  the  accident  which  bef  el 
him,  in  pnrsuance  of  section  S,  art.  34  of  its  by-laws.  No  com- 
mittee visited  him,  as  required  by  such  by-laws. 

As  soon  as  he  was  able,  and  on  the  18th  of  February  following, 
he  furnished  the  required  affidavit,  and  again  tendered  his  dues. 
The  affidavit  was  accepted,  but  the  dues  were  refused.  On  the  next 
meeting  night,  February  25th,  he  requested  to  be  informed  what 
disposition  was  made  of  his  case,  when  it  was  announced  by  the 
president,  that  he  was  acquitted  of  the  charge  of  having  worked 
under  wages,  but  that  they  found  him  guilty  of  violating  articles 
28  and  31  of  the  by-laws  of  the  society.  The  relator  protested  his 
innocence,  and  declared  that  he  could  prove  it,  but  the  society 
would  not  hear  hiuL  Belator  swore  that  he  never  heard  of  such  a 
charge,  nor  had  he  received  the  slightest  notice  or  intimation  of 
such  a  charge  existing  until  such  announcement  was  made.  The 
appellant  did  not  controvert  this  allegation. 

Such  bther  facts  as  are  material  appear  in  the  opinion. 

S.  B.  Garvin,  for  appeUant,  cited  Olark  v.  Miller,  54  N.  Y.  534; 
People  ex  rel.  Dilcher  v.  German  Evangelical  Church,  53  id.  103; 
Oonniit  v.  Dutch  Church,  54  id.  551. 

Brem  &  Gearcn,  for  respondent.  , 

Present — Davis,  P.  J.,  Bbadt  and  Daniels,  JJ. 

Dahtibls,  J.  Although  it  was  not  distinctly  alleged  in  the  affi- 
davits used  in  support  of  the  application  for  a  peremptory  writ  of 
mandamus,  that  the  society  was  a  corporation,  they  must  be 
accepted  as  sufficient  in  that  respect  in  the  disposition  of  the  pres- 
ent appeal,  because  no  objection  was*  made  to  them  as  defective  on 
that  account  when  the  application  was  heard  upon  them  by  the 
special  term. 

If  it  had  then  been  made,  it  is  probable  that  it  could  have  been 
removed  by  supplying  legal  evidence  of  the  fact  at  that  time,  under 
such  terms  as  could  then  have  been  prescribed.  For  that  reason 
the  objection  should  now  be  treated  as  waived,  by  the  omission  to 
urge  it  when  it  may  have  been  in  the  applicant's  power  to  correct 
it,  by  means  of  further  proof  as  to  the  fact.  It  may  now  with  pro- 
prie^  be  inferred  from  that  omission,  and  the  circumstances  that 
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the  society  was  proceeded  against  by  a  name  not  inappropriate  as  a 
corporate  designation,  that  the  application  was  resisted  by  it  in  that 
name,  and  that  no  denial  was  contained  in  the  papers  of  its  cor- 
porate character;  that  it  was  in  fact  what  its  acts  indicated,  a  cor- 
poration. 

For  these  reasons  the  appeal  should  be  disposed  of  with  that  fact 
assumed  against  the  appellant.  From  the  applicant's  affidavit 
which,  in  this  respect,  was  allowed  to  pass  entirely  uncontroverted, 
it  was  shown  that  he  was  expelled  from  the  society  for  an  alleged 
violation  of  one  of  its  by-laws,  and  no  distinction  was  either  shown 
or  claimed  to  exist  between  membership  in  the  corporation  and 
membership  in  the  society. 

Bat  on  the  other  hand  it  may  be  inferred  from  the  papers  that 
t^e  society  and  the  corporation  are  one  and  the  same  entity.  The 
substance  of  the  application,  therefore,  was  that  by  means  of  the 
writ  of  mandamus,  the  applicant  should  be  restored  to  his  position 
as  a  member  of  the  corporation  itself. 

The  case  of  People  v.  Oerman  United  Saint  Stephen's  OJiurch, 
53  N.  T.  103,  was  relied  upon  as  an  authority  opposed  to  such  a 
use  of  the  writ  of  mandamus.  But  the  decision  in  that  case  did 
not  go  to  that  extent.  For  the  application  which  was  there  made  was 
so  construed  as  to  be  limited  to  a  claim  to  be  restored  to  member- 
ship in  the  ecclesiastical  body  known  as  the  church,  as  distinguished 
from  the  corporate  society  itself.  It  was  from  the  ecclesiastical 
body  that  the  relator  had  been  expelled,  and  not  from  the  congre- 
gation as  a  corporation.  And  as  membership  in  that  was  controlled 
entirely  by  the  discipline  of  the  church  as  a  merely  religious  asso- 
ciation, and  it  was  in  no  sense  a  corporate  body,  it  was  held  that 
the  writ  of  mandamus  could  not  be  lawfully  issued  to  restore  the 
relator  to  membership  in  it. 

The  application  in  this  ease  was  of  an  entirely  different  nature. 
In  substance  it  was  to  restore  the  applicant  to  membership  in  a 
corporation  formed  under  the  statute  of  this  State,  for  benevolent 
purposes,  and  that  involved  a  legal  and  proper  use  of  the  writ  of 
mandamus.  It  was  the  only  mode  in  which  by  legal  proceedings 
he  could  secure  such  restoration,  and  its  use  for  that  purpose  has 
been  sanctioned  and  maintained  by  judicial  authority.  People  v. 
Saint  Francisaus  Benevolent  Society,  24  How.  216;  People  v.  Medi- 
cal Society,  25  id.  333;  S.  C,  32  N.  Y.  187. 

The  re^  cause  of  the  applicant's  removal  and  expulsion  was  an 
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asserted  yiolation  of  the  thirty-first  article  of  the  by-laws ;  for  he 
was  relieved  of  the  other  ground  of  complaint  against  him,  on  the 
production  of  his  affidavit,  denying  its  truth.  And  that  violation 
consisted  according  to  the  by-law,  either  of  not  going  in  on  a  regular 
strike,  or  taking  a  brother  member's  place,  who  has  been  discharged 
for  upholding  the  laws  of  the  society. 

The  penalty  authorized  by  way  of  punishment,  was  expulsion,or 
a  fine  of  $20,  as  the  society  might  determine.  That  was  explicitly 
provided  by  article  thirty-one  of  the  by-laws.  It  was  not  both 
which  could  be  imposed  upon  the  offender,  but  one  or  the  other. 
And  as  it  was  shown  by  the  affidavit  of  0.  Callahan,  produced  on 
the  part  of  the  society,  that  a  fine  of  $20  was  imposed,  it  would 
seem  to  follow  that  there  was  no  authority  for  adding  expulsion*  to 
it.  The  power  of  the  society  to  expel  the  applicant  could  not, 
under  the  terms  of  the  by-law,  be  executed  in  the  case  after  the  fine 
had  been  inflicted. 

By  the  first  section  of  article  thirty  of  the  by-laws,  it  was  pro- 
vided that  no  member  should  be  expelled  until  he  had  been  notified 
to  appear  and  show  cause.  And  the  applicant  swears  that  he  never 
received  any  notice  or  intimation  that  either  charge  found  in  the 
report  of  the  committee  was  about  to  be  brought  against  him.  This 
statement  was  not  contradicted  by  any  thing  contained  in  the  papers 
produced  on  the  part  of  the  society.  The  notice  produced  upon  the 
hearing  was  not  of  the  character  required  by  the  by-law,  for  it 
was  not  served  until  after  the  fine  was  imposed,  and  did  not  pro- 
pose that  his  conduct  should  be  investigated,  but  simply  that  he 
should  appear  and  pay  the  fine,  or  show  cause.  For  what  he  was 
expected  to  show  cause,  was  not  stated,  nor  in  any  way  shown.  It 
was  not,  apparently,  designed  to  afford  him  any  opportunity  to  be 
heard  as  to  the  justice  of  the  fine.  For  when  he  did  appear  before 
the  society  at  a  subsequent  time,  he  protested  his  innocence  of  the 
charge,  and  stated  that  he  could  prove  it^  but  no  attention,  he  states, 
was  paid  to  him  by  the  society. 

It  appeared  that  he  was  tried  by  the  committee  without  notice  of 
the  charge  on  which  he  was  fined,  and  from  which  he  was  not 
afterward  relieved.  That  was  unreasonable  and  unjust,  and  could 
not,  either  on  general  principles,  or  under  the  language  of  thp 
by-law,  justify  his  expulsion  from  membership.  People  v.  Saint 
Franciscus  Society,  24  How.  216. 

The  failure  to  pay  his  dues  was  equally  groundless  as  a  reason  for 
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ezpnldon,  for  he  offered  to  pay  those  which  had  accrued  on  the 
17th  of  December,  aad  the  society  declined  to  receive  them.  He 
had  not  been  lawfully  couTicted  of  having  done  any  thing  up  to 
that  time  depriving  him  of  the  right  to  make  payment,  for  his  trial 
and  conviction  had  been  conducted  without  notice  to  him  of  the 
proceeding.  And  for  that  reason  it  was  not  effectual  against  him 
for  any  purpose  whatsoever.  The  society  could  not,  because  of  his 
conviction,  decline  to  receive  his  dues,  and  in  that  manner  involve 
him  for  such  a  period  in  arrears  as  to  justify  his  expulsion,  as  long 
as  no  notice  was  given  him  which  enabled  him  to  contest  or  dis- 
prove the  charges  made  against  him.  No  reason  for  his  expulsion 
was  shown  on  the  hearing  of  the  application  authorizing  or  justify- 
ing that  act  under  the  provisions  contained  in  the  by-laws. 

The  order  should,  therefore,  be  affirmed,  with  $10  costs,  besides 
disbarsements  on  the  appeal 

Davis,  P.  J.  I  concur  on  the  grounds  expressed  by  Justice 
Dakiels,  and  also  on  the  ground  that  the  by-laws  under  which 
the  relator  was  expelled,  and  which,  in  effect,  forbade  the  relator 
to  work  at  his  trade  at  such  prices  as  he  chose  to  accept,  and  com- 
pelled him  to  join  in  a  strike,  by  punishing  him  for  refusing  so  to 

doj  are  void  as  against  public  policy. 

Order  affirmed. 


Pittman  v.  Matob  of  New  Toek. 

Streeti — cidiuBtment  of  expenses  of  opening  cannot  he  attacked  eoUatera&y, 
Counter-claim — claim  against  employee  of  plaintiff.    New  York  (My. 

In  an  action  against  the  city  of  New  York  to  recover  for  plaintifif 'a  eervices 
and  expenses  as  commissioner  of  estimate  and  assessment  in  opening  a 
steeet,  the  complaint  averred  and  the  answer  admitted  that  the  bill  of  the 
oommisaionen  was  adjusted  in  the  manner  provided  by  statute,  and  at  the 
instance  of  the  counsel  for  the  dty,  and  that  such  adjustment  was  con- 
finned  by  the  court.  Heldt  that  the  adjustment  could  not  be  attacked  in  a 
collateral  proceeding,  and  the  fact  that  the  amount  allowed  was  in  excess 
of  that  provided  by  statute  was  no  defense. 

Held,  also,  that  a  daim  by  defendant  against  the  clerk  of  the  commissioners 
for  an  amount  exceeding  that  allowed  them  upon  the  adjustment  for  his 
services^  could  not  be  set  up  as  a  counter-claim  or  a  set-off  in  the  action, 
notwithstanding  such  derk  was  to  be  paid  by  the  commissioners  out  of 
the  amount  claimed  in  the  action. 

Vol.  VI.  N.  T.  Rkp.  — 12 
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APPEAL  by  defendants  from  a  judgment  in  favor  of  plaintiffs 
entered  upon  an  order  striking  out  the  answer  as  frivolous. 
The  action  was  brought  by  Thomas  W.  Pittman  and  others 
against  the  Mayor^  Aldermen  and  Commonalty  of  the  city  of  New 
York  to  recover  the  amount  of  the  bill  of  costs^  charges  and 
expenses  taxed  in  proceedings  to  open  and  widen  110th  street  in 
said  city.  The  plaintiffs  were  commissioners  appointed  by  the 
court  in  said  proceedings^  and  the  amount  for  which  this  action 
was  brought  was  included  in  the  assessment  for  such  opening  and 
widening,  and  in  the  report  of  the  commissioners  therein^  which 
report  was  duly  confirmed  by  the  court  The  defense  set  up:  First, 
That  the  amount  taxed  was  in  excess  of  that  allowed  by  the  statute 
governing  the  compensation  in  such  proceedings  (Laws  1862,  chap* 
483);  and,  second,  that  the  defendants  had  a  claim  against  one 
Purser,  a  clerk  of  plaintiffs,  and  who  was  claimed  to  have  an 
interest  in  the  sum  to  be  recovered  by  plaintiffs  for  his  compensa- 
tion.    Such  other  facts  as  are  material  appear  in  the  opinion. 

E»  Delafield  Smithy  for  appellant,  cited  upon  the  question  of 
counter-claim,  31x88  v.  Bli88f  7  Bosw.  339 ;  Cowles  v.  Cowles,  9 
How.  361. 

Alli8on  (&  Shaw,  for  respondents. 

Present — Davis,  P.  J.,  Bhady  and  Dakiels,  J  J. 

Dakiels,  J.  The  demand  for  which  the  judgment  was  recov- 
ered accrued  for  services  performed  and  expenses  incurred  by  the 
plaintiffs  and  Nicholas  MuUer  as  commissioners  of  estimate  and 
assessment  in  opening  and  widening  One  Hundred  and  Tenth 
street  in  the  city  of  New  York.  The  demand  made  greatly 
exceeded  what  by  the  act  of  1862  could  be  properly  allowed  for  such 
services  and  expenses.  Laws  of  1862,  ch.  483,  §§  1,  5.  But  the 
complaint  avers  and  the  answer  substantially  and  practically  admits 
that  before  the  commissioners'  report  was  presented  for  confirma- 
tion, a  bill  of  the  costs,  charges  and  expenses  of  said  proceeding 
was  duly  presented  by  the  counsel  for  the  corporation  for  taxation 
in  the  manner  required  by  law,  and  the  same  were  taxed  and 
allowed  by  a  referee  duly  appointed  by  the  Supreme  Court  at  the 
sum  of  18,916.71 ;  and  the  bill  so  taxed  was  afterward  reported 
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with  the  commissioners'  proceedings^  to  the  court  and  by  it  con- 
firmed. 

The  defense  which  the  answer  interposed  to  the  recovery  of  such 
costs  and  expenses  was  that  they  were  allowed  at  an  amount  exceed- 
ing that  warranted  by  the  provisions  of  the  statute.  But  as  the 
bill  was  adjusted  in  the  mode  provided  by  the  statute  and  at  the 
instance  of  the  counsel  for  the  corporation,  and  afterward  con- 
firmed by  the  court,  this  objection  comes  too  late.  The  remedy  of 
the  defendant  for  the  correction  of  the  bill  was  by  a  direct  pro- 
ceeding for  a  re-adjustment  of  the  amount  allowed.  It  was 
adjusted  by  a  judicial  proceeding  instituted,  carried  on  and  con- 
summated in  the  manner  provided  by  the  statute.  That  necessarily 
rendered  the  adjustment  conclusive  against  the  defendant  as  long 
as  the  proceedings  taken  were  not  vacated  or  set  aside,  but  remained 
in  force.  They  could  not  be  questioned  or  annulled  in  the  collateral 
mode  proposed  by  the  answer.  The  court  had  complete  jurisdic- 
tion over  them  and  of  tiie  parties  affected  by  them,  and  that  was 
sufficient  to  bind  the  defendant  by  the  adjudication  which  was 
made.  In  this  action  afterward  brought  to  recover  the  amount 
awarded,  no  power  exists  to  correct  the  errors  by  which  that  may 
have  been  improperly  and  unlawfully  enhanced.  That  was  held  to 
be  the  law  in  the  case  of  Supervisors  of  Onondaga  v.  Briggs,  2  Hill, 
135;  S.  C,  2  Denio,  26. 

The  answer  further  alleged  a  counter-claim  existing  in  the 
defendant's  favor  against  George  H.  Purser,  whom,  it  was  stated, 
was  entitled  to  receive,  or  had  been  paid,  the  sum  of  tl,538.12  of 
the  amount  adjusted  and  allowed  in  favor  of  the  commissioners. 
These  facts  are  insufficient  to  create  a  counter-claim  within  the 
provisions  made  by  the  Code.  They  require  that  the  claim  shall 
be  one  existing  in  favor  of  a  defendant  against  a  plaintiff,  between 
whom  a  several  judgment  may  be  had  arising  out  of  the  contract 
or  transaction  set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  demand,  or  connected  with  the  subject  of  the  action,  or 
a  cause  of  action  arising  on  contract.  Code,  §  150.  The  claim 
made  by  the  answer  was  not  one  existing  against  the  plaintiffs  or 
either  of  them,  and  for  that  reason  not  within  either  provision 
made  by  that  section  of  the  Ood^  prescribing  the  nature  of  the 
demands  which  may  be  set  forth  by  way  of  counter-claim. 

For  substantially  the  same  reason  it  was  not  proper  by  way  of 
set-off  under  the  statutory  provisions  made  upon  that  subject 
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The  only  one  under  which  it  might  possibly  have  been  brought  is 
that  relating  to  actions  by  trustees  or  persons  having  no  real 
interest  in  the  contract,  or  debt  constituting  the  subject  of  the 
action.  2  B.  S.  354^  sub.  10  of  §  18.  And  the  facts  alleged  were 
not  sufficient  to  bring  the  claim  within  that  proyision  because  it 
was  not  stated  that  the  plaintifb  were  endeavoring  to  collect  it  for 
Purser.  If  that  were  the  fact  it  should  have  been  so  stated  with 
reasonable  certainty.  That  was  not  done^  for  all  that  was  set  forth 
in  the  answer  in  that  respect  was  that  the  amount  mentioned  was 
for  money  paid  or  claimed  to  be  due  to  Purser  for  services  as  clerk. 
If  the  latter  had  been  the  fact  it  should  have  been  averred,  for  if 
the  plaintiffs  have  paid  Purser,  as  they  may  have  done  according  to 
this  answer,  then  the  amount  due  from  him  to  the  defendant 
would  not  be  a  proper  set-ofE. 

The  answer  also  shows  that  the  amount  received  by  Purser  was 
taxed  and  allowed  at  the  sum  paid  him  by  the  defendant  by  a  jus- 
tice of  the  Supreme  Court,  and  was  included  in  the  report  of  the 
proceedings  in  which  it  was  claimed  to  have  arisen  and  confirmed 
by  that  court.  According  to  this  statement  the  defendant  had  no 
valid  or  legal  demand  which  could  be  insisted  upon  as  a  counter- 
claim or  set-off.  For  it  could  not  question  or  assail  the  proceedings 
by  which  that  claim  was  allowed  and  paid  in  the  collateral  mode 
pursued  by  the  answer.  That  could  only  be  done  by  a  direct 
application  for  a  rehearing  as  to  Parser's  claim  as  long  as  its  allow- 
ance was  not  claimed  to  have  been  produced  by  fraud.  So  long  as 
the  proceedings  mentioned  remain  in  force,  the  defendant  can  main- 
tain no  claim  for  the  recovery  of  the  money  paid  pursuant  to  them. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed* 


Healey  v.  Mayor  of  New  York. 

Negligence — inkmeatum  not  nsgUgenee  per  m.    OorUrQnUorp  negUgenee  —  gue$- 

tionoffact. 

Plaintiff  was  injured  bj  falling  at  night  from  the  sidewalk  of  a  citj  street  into 
a  sunken  lot.  The  walk  was  out  of  repair  and  unguarded  through  the  neg- 
ligence of  the  dty.  Bdd,  (1)  that  the  fact  that  plaintiff  was  at  the  time 
intoxicated  did  not  preclude  a  recovery  for  the  injury  unless  such  intoxica- 
tion contributed  thereto ;  and  (2)  that  whether  it  did  so  contribute  was  a 
question  of  fact  for  the  jury. 
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APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  verdict  of  a  jury,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  action  was  brought  by  Edward  Healey  against  the  Mayor, 
Aldermen  and  Commonalty  of  the  city  of  New  York,  to  recover  for 
personal  injuries  sustained  by  plaintiff  in  consequence  of  falling 
into  a  sunken  lot  adjoining  a  sidewalk  upon  Forty-third  street,  in 
said  city.     The  facts  fully  appear  in  the  opinion. 

E,  Delafield  Smith  and  D.  J,  Dean,  for  appellant.  Upon  the 
question  of  contributory  negligence,  cited  Tonawanda  R.  R,  Co,  v. 
Munger,  5  Denio,  255;  Day  comb  v.  Buffalo  R.R.  Co.,  27  N.Y.  221; 
Clark  V.  Eighth  Ave.  R.  R.  Co,,  36  id.  135 ;  Smith  v.  First  NaPl 
Bank,  99  Mass.  605. 

E.  Y.  Bell  and  George  Bell,  for  respondent. 

Present — Davis,  P.  J.,  Brady  and  Daniels,  JJ. 

Brady,  J.  The  plaintiff  recovered  a  judgment  against  the 
defendants  for  injuries  received  while  walking  down  Forty-third 
street  toward  the  Eleventh  avenue.  The  sidewalk  at  the  point 
where  he  fell  had  fallen  away  into  the  sunken  lot  below  it,  and  the 
flagstones,  which  were  about  four  feet  in  width,  had  become  dis- 
placed and  broken.  This  had  been  the  condition  of  the  walk  for  a 
long  time.  There  was  no  guard  to  protect  the  passer-by,  and  the 
negligent  state  of  the  walk  was  a  question  about  which  there  could 
be  no  doubt.  The  plaintiff  was,  it  is  claimed,  intoxicated,  and  there 
is  reason  to  suppose  that  he  was,  at  the  time  of  the  accident, 
although  the  evidence  is  coniaicting  on  that  subject,  though  not 
sufficiently  so,  to  create  any  serious  doubt  of  the  fact.  It  may  be 
assumed,  indeed,  upon  the  evidence,  that  he  was  under  the  influ- 
ence of  liquor  to  such  an  extent  as  to  render  him  incapable  of  using, 
in  his  locomotion,  the  same  power  which  he  could  have  employed 
when  sober.  This  was  the  defense  on  the  pai*t  of  the  city,  and  the 
only  one.  That  it  had  not  done  its  duty  to  the  citizen  could  not 
be  gainsayed.  Its  neglect  was  evident.  Whoever  was  intrusted 
with  the  duty  of  protecting  the  wayfarer  in  that  part  of  the  city 
had  signally  failed  to  perform  it.  The  condition  of  the  walk  was 
not  only  dangerous,  but  disgraceful.     It  is  quite  apparent  that  at 
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all  such  places  guards  should  be  erected  to  proyide  against  the 
occurrence  of  accidbnts,  which  not  only  endanger  life>  but  subject 
the  city  to  great  expense.  The  actions  frequently  brought  against 
it  to  recover  damages  for  injuries  sustained  by  persons  who  were 
not  intoxicated,  seem  to  teach  no  lesson,  and  equally  to  fail  to 
induce  greater  vigilance  or  a  more  faithful  adherence  to  duty,  or  a 
greater  appreciation  of  life  or  limb.  The  people  of  this  city  are 
subjected  to  great  danger  by  incumbered  streets  and  by  neglected 
excavations,  from  which  it  is  to  be  hoped  they  will  soon  be  relieved 
by  a  better  administration  of  its  affairs.  It  may,  indeed,  be  said 
that  these  accidents  result  in  the  loss  to  the  city  of  a  very  large 
sum  in  the  aggregate  in  each  year. 

The  defense  as  suggested  was,  however,  the  intoxication  of  the 
plaintiff,  but  that  did  not  deprive  him  per  se  of  protection.  By 
putting  himself  in  that  unfortunate  condition,  he  was  not  abandoned 
by  the  law;  he  was  only  subjected  to  its  consequences,  whatever  they 
might  be,  and  if  his  drunkenness  in  any  way  contributed  to  his 
injury,  he  must  bear  the  burden.  Whether  it  did  or  not  was  a  ques- 
tion of  fact  for  the  jury  to  determine.  It  was*^  for  them  and  not 
for  the  court  to  say  whether  he  was  intoxicated  at  the  time  of  the 
accident,  and  whether,  if  he  was,  it  contributed  in  any  degree  to  the 
injury  which  he  received.  The  defendants  had  the  full  benefit  of 
this  ruling,  and  the  jury  found  against  them. 

The  case  of  Alger  v.  Lowell,  3  Allen,  402,  is  in  many  respects 
similar  to  this.  The  plaintiff  in  that  case  was  injured  by  falling 
down  a  declivity,  outside  the  limits  of  the  street  which  was  not 
protected  by  a  railing.  Evidence  was  given  tending  to  show  that 
the  plaintiff  was  intoxicated  at  the  time  of  the  accident,  and  the 
judge  was  requested  to  charge  that  he  was  negligent.  He  refused 
to  grant  the  request,  and  his  refusal  was  sustained.  The  court,  per 
HoAB,  J.,  said,  "Intoxicated  persons  are  not  removed  from  all 
protection  of  the  law.  The  intoxication  was  an  important  circum- 
stance to  be  considered  by  the  jury  upon  the  question,  whether 
due  care  was  used,  and  the  jury  were  directed  so  to  regard  it." 

In  the  case  of  Robinson  v.  Pioche,  etc.,  5  Cal.  460,  which  was  an 
action  to  recover  for  injuries  received  by  faUing  through  an  uncov- 
ered hole,  in  the  street,  the  court  held  that  if  the  defendant  were 
at  fault  in  leaving  an  uncovered  hole  in  the  sidewalk,  the  intoxica- 
tion of  the  plaintiff  could  not  excuse  such  gross  negligence,  and 
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HtdenfeldT;  J.^  said^  ^^  A  dranken  man  is  as  much  entitled  to  a 
safe  street,  as  a  sober  one,  and  much  more  in  need  of  it." 

The  rule  in  relation  to  contributory  negligence,  though  severe,  is 
*  not  so  absolute  as  the  counsel  for  the  defendant  would  seem  to  think 
it.  Its  application  must  depend  upon  facts  and  circumstances,  the 
value  of  which  upon  the  subject  must  be  ascertained  and  deter- 
mined by  the  jury,  where  one  is  impaneled  to  try  the  issue  involv- 
ing it.  It  has  been  held,  in  an  action  to  recover  damages,  that 
it  was  not  per  se  such  negligence  as  would  prevent  a  recovery,  to 
permit  a  child  three  years  old  to  cross  a  railroad  track  unattended, 
save  by  a  child  nine  and  one-half  years  old.  Ihl  v.  Forty-second  S 
Grand  Street  Ferry  R.  R.  Co.y  47  N.  Y.  317;  or  to  permit  a  boy, 
twelve  years  of  age,  unattended,  to  go  from  one  car  to  another  in 
pursuit  of  a  seat,  or  to  return  to  the  car  in  which  his  mother 
was  seated.  Downs  v.  N.  Y.  Central  R.  R.  Go.y  47  K  Y.  83  ; 
or  that  a  woman,  partially  blind,  should  go  unattended  into  the 
streets.  Davenport  v.  Rtiekman,  37  N.  Y.  568 ;  or  for  a  driver  to 
undertake  to  cross  a  bridge  on  a  dark  night,  allowing  his  horses  to 
choose  their  way.     Rector  v.  Pierce,  3  N.  Y^  Sup.  416. 

It  is  not  proposed  here,  therefore,  to  usurp  the  functions  of  the 
jury  and  to  say  that  the  plaintiff  contributed  to  the  injuries  he 
received.  This  is  not  apparent.  The  condition  of  the  walk  was 
such  that  a  person  not  intoxicated  might  have  fallen  as  the  plain- 
tiff did,  by  proceeding  on  his  way  under  the  impression  which  he 
would  have  the  right  to  entertain,  that  it  was  safe  for  him  to  do  so, 
thus  assuming  that  the  highway  was  kept  in  repair,  and  that  the 
defendants  had  done  their  duty.  It  may  be  said,  therefore,  that  it 
does  not  appear  in  the  evidence  given  that  the  plaintiff  by  his 
inebriety  contributed  to  the  injuries  which  he  received ;  while,  on 
the  other  hand,  it  is  certain  that  if  the  defendants  had  done  their 
duty  in  reference  to  the  walk,  the  accident  would  not  have  hap- 
pened. It  should  be  impossible.  The  duty  of  the  defendants  to 
keep  the  streets  in  such  repair  that  they  may  be  safely  traveled 
night  and  day,  has  been  so  frequently  adjudicated  as  to  make  it 
entirely  unnecessary  to  cite  authorities  to  show  it. 

The  judgment,  for  these  reasons,  should  be  affirmed.  There  is 
nothing  contained  in  the  request  to  charge  or  exceptions  taken 
which  would  warrant  us  in  disturbing  it. 

Judgment  affirmed. 
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Practice  —  exclusion  of  evidence  on  ground  that  answer  constitutes  no  dtfense. 

Counter-claim — in  foreclosure  action. 

While  evidence  may  be  exdaded  at  the  trial  upon  the  ground  that  the  answer 
Bets  up  no  defense,  even  though  plaintiff  has  not  demurred  to  such  answer 
nor  moved  to  strike  it  out  as  frivolous,  jet  it  must  be  clearly  apparent  that  no 
evidence  which  could  be  properly  admitted  under  the  pleadings  would  tend 
to  establish  any  legal  or  equitable  defense,  and  it  cannot  be  excluded  on 
account  of  any  informality  or  defect  which  could  be  cured  by  amendment. 

In  an  action  by  L.,  as  assignee  of  W.,  against  B.  and  0.,  to  foreclose  a  mortgage 
given  by  B.  to  W.  the  payment  of  which  had  been  assumed  by  G.  who  had 
purchased  the  mortgaged  premises,  the  answer  of  G.  set  up  that  W.  was  the 
real  owner  of  the  mortgage,  and  the  assignment  to  L.  was  collusive  and  to 
prevent  G.  setting  up  a  counter-claim ;  that  G.  had  been  induced  to  purchase 
the  premises  and  assume  payment  of  the  mortgage  by  the  false  and  fraudu- 
lent representations  of  W.,  and  others  who  conspired  with  him,  as  to 
their  condition,  and  G.  claimed  to  be  entitled  to  deduct  the  damages  result- 
ing therefrom  from  plaintiff's  recovery.  Held,  that  the  exclusion  of  evi- 
dence on  the  ground  that  the  answer  stated  no  defense  was  error. 

In  case  the  facts  alleged  in  the  answer  were  established,  G.  could,  at  all  events, 
deduct  the  damages  sustained  from  the  recovery  on  her  personal  covenant, 
if  not  from  that  upon  the  mortgage. 

APPEAL  by  defendants,  Godfrey,  from  judgment  entered  on 
decision  of  the  court  at  special  term. 
The  action  was  brought  by  William  O.  Lathrop  against  Marie 
Alice  Qodf rey  and  others  to  foreclose  a  mortgage.     The  facts  fully 
appear  in  the  opinion. 

Oodfrey  <6  Gale  and  B.  W.  Huntifigton,  for  appellants. 

8.  B.  Brownell,  for  respondent,  cited,  on  the  question  of  counter- 
claim, Chamboret  v.  Cagneyy  2  Sweeney,  378;  Moffatt  y.  Van  Doren, 
4  Bosw.  609;  Brown  v.  Buckingham,  21  How.  190;  Ootler  v.  Bab- 
cock,  7  Abb.  392;  Lawrence  v.  Bank  of  Republic,  35  N.  Y.  320; 
reversing  S.  C,  3  Kobt.  142. 

Present  —  Davis,  P.  J.,  Bradt  and  Danibls,  JJ. 

Davis,  P.  J.  This  action  was  brought  to  foreclose  a  mortgage 
executed  by  the  defendants,  Bramhall  and  wife,  to  one  William  G. 
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Lathrop,  Jr.,  on  the  11th  of  June,  1869,  to  secure  18,000,  and 
alleged  to  have  been  assigned  by  the  mortgagee  to  plaintiff  on  the 
19th  day  of  June,  1869.  On  or  about  the  10th  day  of  December, 
1870,  the  mortgaged  premises  were  sold  and  conveyed,  by  the 
defendants,  Bramhall  and  wife,  to  the  defendant,  Marie  Alice  God- 
frey, who,  by  the  terms  of  the  sale  and  conyeyance,  assumed  the 
payment  of  the  mortgage  in  question  as  part  of  the  purchase-money. 
In  the  answer  of  the  appellants  to  the  complaint  they  put  in  issue 
the  alleged  assignment  by  William  G.  Lathrop,  Jr.,  to  the  plaintiff, 
and  alleged  that  'Hhe  plaintiff  is  collusively  the  holder  of  the 
mortgage  for  the  purpose  of  hindering  the  said  Marie  Alice  God- 
frey in  the  recoupment  of  damages  claimed  by  her  "  as  thereinafter 
set  forth,  and  charged  that  the  ^^plaintiff's  holding  of  the  mortgage 
is  subject  to  the  equities  of  the  defendant  Marie  Alice  Godfrey 
against  the  said  William  G.  Lathrop,  Jr.,  and  the  defendant  Bram- 
hall "  as  thereinaf1;^r  set  forth. 

The  defendants,  after  setting  forth  other  matters,  alleged  in  sub- 
stance, that  Charles  A.  Bramhall,  as  agent  of  Maria  A.  Bramhall, 
his  wife  (who  was  owner  of  the  premises),  and  the  said  William  G. 
Lathrop,  Jr.,  conspired  and  confederated  to  deceive  and  defraud 
the  said  Marie  Alice  Godfrey,  and,  to  induce  her  to  purchase  the 
said  premises,  falsely  and  fraudulently  represented  to  her  that 
the  house  was  built  in  a  good  and  workmanlike  manner;  that  the 
cellar  was  a  dry  cellar;  that  the  walls  were  dry  walls  and  uncracked; 
and  that  the  foundation  walls  were  well  and  securely  built,  and 
the  sewers  and  plumbing  in  complete  order;  that  said  Marie 
believed  such  representations  to  be  true  and  trusted  in  them,  and 
was  induced  by  them  to  purchase  the  premises;  that  the  contrary 
of  each  and  every  of  such  false  and  fraudulent  representations  was 
true;  and  that  by  reason  of  the  fraud  and  falsity  of  such  represen- 
tations she  was  greatly  injured,  and  by  reason  of  the  fraud  and 
falsity  of  such  representations,  and  by  reason  that  said  house  was 
defective  in  each  of  the  represented  particulars,''  she  was  obliged  to 
expend  about  $3,500  in  repairs  to  make  said  house  inhabitable  with 
safety  to  life  and  health,  and  lost  the  use  of  said  house  to  the  value 
of  12,000  while  such  repairs  were  going  on,  which  damages  she 
claimed  to  have  applied  on  said  mortgage,  and  that  judgment 
should  only  be  given  for  the  balance. 

On  the  trial  of  the  case  the  plaintiff  produced  the  mortgage  and 
an  assignment  thereof  to  him,  and  after  proving  the  amount  unpaid 
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with  interest^  rested.  The  defendants  called  a  witness  '^and  offered 
to  prove  the  fact  set  up  in  the  ansufer  as  the  defense  of  the  defend- 
ants^ on  the  ground  of  the  fraud  alleged  by  the  answer."  The 
counsel  for  the  plaintiff  objected  that  the  answer  did  not  state  any 
defense,  and  that  the  defense  stated  was  entirely  inapplicable  to  the 
defendants.  The  court  excluded  the  eyidence,  saying:  ''I  exclude 
the  evidence  as  not  being  a  defense,  and  that  the  answer  does  not 
state  any  defense."  The  defendante  duly  excepted.  The  court 
directed  judgment  of  foreclosure  and  for  deficiency,  if  any,  against 
the  defendant  Bramhall  and  the  defendant  Marie  Alice  Godfrey. 

The  plaintiff  did  not  demur  te  the  answer  nor  move  to  strike  it 
out  as  sham  or  frivolous;  but  suffered  it  to  form  an  issue  of  fact 
which  he  brought  on  for  trial  at  the  special  term.  This  was,  in 
accordance  with  the  course  indicated  by  Mullin,  J.,  in  his  opinion 
in  Smith  v.  Ctmntrymany  30  N.  Y.  665,  676,  one  competent  for 
the  plaintiff  te  pursue.  But  when  that  course  is  taken  and  in 
objection  that  the  answer  sete  up  no  defense  all  evidence  is  excluded, 
it  must  be  clearly  apparent  that  no  evidence  which  could  be  prop- 
erly admitted  under  the  pleadings  would  tend  to  esteblish  any  le^ 
or  equitable  defen&e  te  the  action.  The  evidence  cannot  be  excluded 
on  account  of  informalities  in  the  answer,  or  any  defect  of  plead- 
ing that  could  be  cured  by  amendment  on  the  trial,  nor,  I  think, 
where  the  evidence  being  within  the  general  scope  and  object  of  the 
answer,  it  would  be  in  the  power  of  the  court  te  conform  the  plead- 
ing to  the  proofs  under  section  173  of  the  Code.  When  evidence 
under  the  answer  would  tend  to  establish  a  legal  or  eauiteble 
defense  it  should  be  received  for  consideration  by  the  court  or 
jury,  because  whether  ite  tendency  is  sufficient  to  accomplish  the 
purpose  of  the  party  is  a  question  upon  which  he  is  entitled  to  the 
deliberation  of  the  court  or  jury  with  the  evidence  before  them. 

The  question  then  in  this  case  is,  whether  the  defendant  could 
properly  have  been  permitted,  under  the  issues,  to  have  proved  any 
fact  tending  to  establish  a  defense,  partial  or  total,  upon  which  he 
would  be  legally  entitled  to  claim  the  consideration  and  judgment 
of  the  court.  Under  his  pleadings  he  would  have  been  entitled  to 
show  that  the  mortgage  had  not  been  assigned  to  plaintiff,  but  still 
remained  legally  or  equitably  the  property  of  William  G.  Lathrop, 
Jr.  ;  that  the  assignment  produced  was  collusive  or  colorable  and 
that  plaintiff  was  holding  the  mortgage  collusively  for  the  purpose 
of  hindering  the  said  Marie  Alice  Godfrey  in  the  recoupment  of  her 
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damages ;  that  the  said  William  G.  Lathrop,  Jr.,  and  the  defend- 
ant Bramhall  conspired  together  to  deceive  and  defraud  Mrs.  God- 
frey and  induce  her,  by  false  and  fraudulent  representations,  to 
purchase  the  premises,  and  assume  the  payment  of  the  mortgage  as 
a  personal  liability,  as  part  of  the  purchase  price  of  the  property; 
that  they  (or  either  of  them  in  pursuance  of  a  conspiracy)  made 
the  seyeral  alleged  representations;  that  they  were  false  and  fraudu- 
lent, and  she  relied  upon  them  and  was  induced  thereby  to  make 
the  purchase  and  assume  the  mortgage,  and  that  she  suffered  the 
alleged  damages  and  the  amount  thereof ;  and  of  course  all  the 
incidents  and  circumstances  of  the  transaction  tending  to  show 
either  of  these  things  would  be  admissible  in  evidence.  If  the 
court,  on  receiving  the  evidence,  had  found  favorably  to  the  defend- 
ant, in  respect  to  every  fact  it  tended  to  prove,  would  there  be  any 
defense  against  the  mortgage  or  bond  or  personal  covenant  of  Mrs. 
Godfrey  to  pay  the  mortgage  as  part  of  the  purchase-money  ?  The 
l)bnd  and  mortgage  would  in  that  case  be  found  to  be  the  property 
of  William  G.  Lathrop,  Jr.,  and  that  plaintiff  held  only  a  naked 
legal  title  with  no  real  interest,  and  the  personal  obligation  of  Mrs. 
Godfrey  would  equitably  be  to  the  plaintiff,  and  any  defense  of 
Mrs.  Godfrey,  which  she  could  interpose,  if  William  G.  Lathrop, 
Jr.,  were  plaintiff  on  record,  would  be  admissible  against  the 
present  plaintiff.  It  would  be  found  also  that  William  G.  La- 
throp, Jr.,  the  equitable  owner  of  the  mortgage,  had  conspired  with 
the  defendant  Bramhall  to  commit  the  alleged  fraud,  and  had 
made  Ae  fraudulent  representations  which  induced  Mrs.  Godfrey 
to  purchase,  and  that  by  means  thereof  had  effected  the  sale  to  her 
and  obtained  from  her  the  covenant  in  the  deed,  which  makes  her 
personally  liable  for  the  debt  secured  by  the  mortgage.  The 
amount  of  her  damages  by  means  of  the  fraud  would  also  be  found. 
We  think  in  such  case,  under  the  authorities,  the  damages  could 
be  applied  in  this  action  toward  the  sum  recoverable  on  the  bond 
and  mortgage,  or  at  all  events  upon  the  personal  covenant  of  Mrs. 
(Godfrey,  on  which  a  judgment  has  been  taken  against  her  for  any 
deficiency.  If  William  G.  Lathrop,  Jr.,  conspired,  as  is  alleged,  to 
induce  her  to  purchase  the  premises  by  false  and  fraudulent  repre- 
sentations and  to  induce  her  to  assume  and  agree  to  pay  his  bond  and 
mortgage,  he  and  his  co-conspirators  are  all  liable  for  the  damages 
she  has  sustained,  and  the  frauds  which  entitle  her  to  such  damages 
grew  out  of  the  transaction  which  connects  her  with  the  bond  and 
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mortgage  and  entitles  him  to  bring  suit  against  her  thereon.  If 
he  had  sued  her  on  the  personal  coTenant  at  law,  there  seems  to  be 
doubt  of  her  right,  in  such  action,  to  recoup  for  her  damages. 
Vasseur  v.  Livingston,  13  N.  Y.  248 ;  Isham  v.  Davidson,  62  id. 
237  ;  Whitney  v.  Allaire,  4  Den.  664,  S.  0.,  1  N.  Y.  306. 

The  right  of  a  defendant  in  a  foreclosure  suit,  who  is  personally 
liable  for  the  debt,  or  whose  land  is  bound  by  a  lien,  to  introduce  a 
set-off,  to  reduce  or  extinguish  the  claim,  was  recognized  by  Oom- 
8T0CK,  J.,  in  the  case  of  National  Fire  Ins.  Go.  v.  McKay,  21  N.  Y. 
191 ;  and  see  Htmt  y.  Chapman  *61  id.  666. 

The  plaintiff  did  not  in  his  complaint  demand  a  personal  judg- 
ment against  Mrs.  Godfrey,  but  having  taken  one  on  sufiScient 
proof,  in  his  judgment,  he  is  not  at  Uberty  to  assert  that  he  was 
pursuing  no  personal  remedy  against  her.  We  think  the  learned 
justice  erred  in  his  ruling,  rejecting  all  evidence  under  the  an- 
swer, on  the  ground  assigned  by  him. 

The  judgment  is  reversed  and  a  new  trial  ordered,  costs  to  abide 
event 

Judgment  reversed  and  new  trial  ordered. 
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AwetifMnt — reUrUion  of  unpaid  as$essmerU  out  of  damagee  awarded  for  lands 
taken,    BUUvie  of  UmiUUion — Hen  of  oeseiBment,    Pleading — payment. 

Where  premioeB  are  taken  for  pnbUe  streets,  upon  which  there  is  at  the  time  a 
valid  lien  for  a  previous  assessment,  lawfully  imposed,  and  which  may  be 
enforced  as  a  mortgage  against  the  property,  the  lien  attaches  to  damages 
awarded  for  the  taking,  and  may  be  lawfully  dedncted  therefrom. 

In  1860  the  premises  of  the  plaintiff,  in  the  city  of  New  York,  were  taken  by 
the  city  for  a  street.  Oat  of  the  damages  awarded,  the  city  retained  the 
amount  of  an  assessment  imposed  in  1887.  Between  1837  and  1860,  the 
premises  had  been  sold  to  pay  the  assessment,  but  on  account  of  irregularity 
in  the  proceedings  to  sell,  the  sale  had  been  canceled.  EM,  that  the  city 
was  entitled  to  retain  the  amount  of  the  assessment,  «nd  this  right  was  not 
affected  by  the  intermediate  invalid  sale.  Mayor  ofJSf.  T.  v.  Colgate,  12  N*. 
Y.  140. 

Seld,  also,  that  the  lien  of  the  assessment  was  not  affected  or  barred  by  any 
statute  of  limitation. 
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Plaintiff  receiyed  the  sum  paid  into  conrt  for  damages,  and  seven  years  there- 
after brought  action  to  recover  the  amount  retained  to  meet  the  assessment. 
The  answer  set  ap  the  assessment,  etc.,  and  the  reply  did  not  aver  payment. 
Hdd,  (1)  that  only  a  prima  facie  presumption  of  payment,  which  could  be 
rebutted,  arose  from  the  lapse  of  time,  and  plaintiff  was  deprived  of  the  bene- 
fit of  that  by  a  failure  to  plead  it,  and  (d)  that  the  acceptance  of  the  money 
paid  and  the  delay  in  bringing  the  action  were  sufficient  evidence  of  acquies- 
cence to  warrant  the  inference  that  such  assessment  was  unpaid. 

APPEAL  by  defendants  from  a  judgment  in  favor  of  plaintiffs, 
entered  upon  a  verdict  directed  by  the  court. 

The  action  was  brought  by  Robert  H.  Fisher  and  others  against 
the  Mayor,  Aldermen  and  Commonalty  of  the  city  of  New  York  to 
recover  a  balance  alleged  to  be  due  plaintiffs  for  damages  awarded. 

The  facts  proven  on  the  trial  are  set  forth  in  the  case  as  follows: 
In  1860  the  defendants,  being  a  municipal  corporation,  caused  cer- 
tain premises  belonging  to  plaintiffs,  numbered  47  on  the  damage 
map  in  proceedings  for  the  widening  of  Worth  street  on  the  south- 
erly side,  between  Hudson  and  Baxter  streets,  in  the  city  of  New 
York,  to  be  taken  for  the  purpose  mentioned  in  the  said  proceed- 
ings, by  virtue  of  the  statute  in  such  case  made  and  provided  (Val- 
entine's Digest,  page  1193,  §  178).  The  commissioners  of  esti- 
mates awarded  to  '^  unknown  owners  "  the  sum  of  113,800  for  the 
taking  of  the  said  lands  as  aforesaid. 

The  defendants,  on  6r  about  April,  1862,  paid  into  this  court 
the  sum  of  $11,059.43,  part  of  the  said  award,  to  the  credit  of 
"  unknown  owners,"  which  sum  has  been  paid  to  the  plaintiffs  on 
their  application. 

The  defendants  have  neglected  and  refused  to  pay  into  this  court 
the  sum  of  $2,740.57,  the  residue  of  the  said  sum  of  $13,800 
awarded  as  aforesaid  ;  and  the  defendants  retain  the  said  sum  of 
$2,740.57  for  the  purpose  of  satisfying  an  assessment  of  $990,  which 
was  imposed  on  the  said  lands  in  1837,  for  widening  Oenter  street, 
in  the  said  city,  amounting,  with  interest  at  the  time  the  said  sum 
of  $11,059.43  was  paid  into  court,  to  the  sum  of  $2,740.57,  which 
assessment,  at  the  time  it  was  imposed,  constituted  a  lien  upon  the 
said  land.  The  land  was  sold  in  1838  for  the  collection  of  the  said 
assessment,  in  proceedings  instituted  by  the  defendants  for  that 
purpose,  to  M.  Dougherty,  for  the  term  of  165  years,  for  $1,115.34, 
tiie  amount  of  the  said  assessment  and  expenses.  The  said  Dough- 
erty assigned  the  certificate  of  the  said  sale,  issued  to  him  by  the 
defendants,  to  Leonard  Fisher,  December  24,  1840.    Afterward^ 
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between  1850  and  May  14,  1852,  the  common  council  of  said  city, 
by  resolution,  ordered  the  money  paid  by  said  Dougherty  as  afore- 
said to  be  refunded  to  him  or  his  assignee,  in  consequence  of  irregu- 
larities in  said  sale,  rendering  the  same  invalid,  and  the  certificate 
of  sale  was  returned  by  Leonard  Fisher  to  the  comptroller  of  the 
city  of  New  York,  on  the  14th  day  of  May,  1852,  and  the  money 
paid  by  Dougherty,  namely,  11,115.34,  together  with  interest 
thereon  from  the  time  of  payment,  was,  on  that  day,  refunded  to 
Leonard  Fisher.  Said  Leonard  Fisher  was  then  in  possession  of 
the  said  land,  and  owned  a  life  estate  therein  under  the  will  of  his 
father.  The  plaintiffs  at  that  time  were  the  owners  of  an  estate, 
in  such  land  in  remainder  in  fee  under  the  said  will,  the  plain- 
tiffs (except  the  administrator  of  Oliver  G.  Hutchings)  being  the 
children  of  said  Leonard  Fisher. 

The  plaintiffs,  at  the  time  of  the  taking  of  the  said  lands  by  the 
defendants  as  aforesaid,  were  in  possession  thereof  in  fee,  the  said 
Leonard  Fisher  being  then  dead.  Upon  the  record  of  said  assess- 
ment, under  the  column  headed  ''  when  and  by  whom  redeemed,'' 
the  following  entry  was  written :  "  Assessment  paid  January  3, 
1863,  by  the  comptroller.*'  The  plaintiffs  proved  also  that  the 
demand  of  payment  set  forth  in  the  complaint  had  been  made  upon 
the  comptroller,  and  of  the  mayor,  aldermen  and  commonalty  and 
common  council  convened  on  the  20th  day  of  August,  1869  ;  and 
it  was  admitted  that  thd  action  was  commenced  on  the  22d  day  of 
December,  1869. 

Upon  these  facts,  the  defendants'  counsel  moved  to  dismiss  the 
complaint,  which  motion  was  denied,  and  defendants  excepted. 
Defendants'  counsel  also  moved  that  a  verdict  be  directed  for  the 
defendants,  which  motion  was  denied,  and  exception  duly  taken. 
The  court  directed  the  verdict  for  the  plaintiffs  for  the  amount 
claimed,  with  interest,  to  which  direction  defendants'  counsel  duly 
excepted. 

E,  Ddafield  Smith  and  D.  J,  Dean^  for  appellants. 

Philip  8,  Orooke,  for  respondents. 

Present — Dayis,  P.  J.,  Brady  and  Dakibls,  J  J. 

Dayis,  p.  J.  The  plaintiffs  seek  in  this  action  to  recover  the 
unpaid  balanoe  of  the  damages  awarded  for  their  lands  taken  by 


MARCH  TERM,  1876.  103 

■  ■  *  ■   . 

Fisher  v.  Mayor  of  New  York. 

the  city  for  the  purpose  of  widening  Worth  street.  Their  action  is 
based  npon  the  statutory  right  given  by  section  183  of  chapter  86  of 
the  laws  of  1813,  and  it,  of  course,  proceeds  upon  the  assumption 
and  concession  that  the  proceedings  in  taking  the  lands  and  making 
the  awards  were  irregular.  Two  "defenses  are  interposed  by  the 
defendants.  First,  the  statute  of  limitations ;  Second,  an  assess- 
ment upon  the  same  premises  for  the  widening  of  Centre  street, 
which,  it  is  alleged,  became  a  lien  on  the  land  on  the  4th  of  Janu- 
ary, 1837,  and  remained  due  and  unpaid  until  the  24th  day  of 
April,  1862,  at  which  time  the  sum  of  $2,740.57  was  due  thereon  for 
principal  and  interest,  from  the  plaintiffs  to  the  defendants,  and 
which  sum  was  a  lien  on  the  said  property  of  the  plaintiffs  and  was 
retained  from  the  said  award  in  payment  and  satisfaction  of  the 
assessment. 

In  reply  to  the  second  defense,  the  plaintiffs  put  in  issue  the 
alleged  assessment  for  the  widening  of  Centre  street  and  the  lien 
thereof  on  the  lands,  and  allege  that  the  assessment- was  illegally 
imposed.  They  do  not  set  up  any  statutory  or  other  limitation  to 
a  right  of  action  upon  the  assessment,  nor  do  they  allege  payment 
thereof  in  the  nature  of  a  plea  of  payment.  All  that  is  set  up  on 
that  subject  is  in  connection  with  the  alleged  illegality  of  the  assess- 
ment, and  avers  the  repayment  of  the  sum  paid  on  the  ground  of 
such  illegality. 

From  the  facts  shown  at  the  trial  as  above  set  forth,  it  must  be 
assumed  that  the  assessment  imposed  in  1837,  for  widening  Centre 
street,  was  regularly  made,  and  at  the  time  it  was  imposed  con- 
stituted a  lien  upon  the  land.  The  nature  and  extent  of  this  con- 
ceded lien  is  specially  declared  by  section  223  of  the  act  above  cited 
(Laws  of  1813,  chapter  86),  which  provides  that  the  assessment 
''shall  be  a  lien  or  charge  upon  the  houses  and  lots  in  respect  to  which 
such  assessment  shall  have  been  made,  and  shall  bear  lawful  inter- 
est until  paid,  and  shall  be  entitled  to  a  preference  before  all  other 
incumbrances  upon  the  same,  and  may  be  sued  for  and  recovered 
with  costs  in  like  manner  as  if  the  said  houses  and  lots  were  mort- 
gaged to  the  mayor,  aldermen  and  commonalty,  for  the  payment 
thereof.*' 

This  statute  has  received  a  very  clear  and  explicit  construction 
by  the  Court  of  Appeals  in  Mayor  v.  Colgate,  12  N.  Y.  140.  That 
case  disposes  of  several  of  the  questions  that  arise  in  the  present 
case.    It  settled  that  the  intermediate  invalid  sale  of  the  premises 
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for  the  assessment  and  the  subsequent  cancellation  of  the  sale  and 
return  of  the  money  to  the  purchaser^  had  no  effect  upon  the  lien 
of  the  assessment^  or  to  prevent  subsequent  proceedings  to  collect 
the  same  by  enforcing  it^  as  in  the  nature  of  a  mortgage.  It  also 
established  that  the  statute  of  limitations  requiring  actions  to  be 
commenced  within  six  years  after  the  cause  of  action  accrued  (2  B. 
S.  296,  §  18,  subd.  1)  did  not  apply  to  such  assessments;  and  that 
the  assessment  was  ^'  to  be  considered  as  in  effect  a  mortgage,  as 
well  in  regard  to  the  time  of  commencing  an  action  upon  it  as  in 
other  respects**  (per  Dekio,  J.,  p.  156),  and  therefore  was  subject 
to  no  law  of  limitation  except  the  presumption  of  payment,  which 
would  not  attach  until  after  the  expiration  of  twenty  years. 
Mayor  v.  Colgate,  supra,  p.  166;  Heyer  v.  Pruyn,  7  Paige,  465;  2  R. 
S.  301,  §  48. 

The  limitation  of  twenty  years  for  beginning  action  provided  by 
the  Code  in  1848  (§  70,  Code  of  1848)  does  not  apply  to  causes  of 
action  which  had  then  already  accrued  (Code,  §  737),  and  the 
right  of  action  for  this  assessment  accrued  in  1837.  It  seems 
quite  clear  under  the  statute  and  authority  above  cited  that  the 
assessment  of  1837,  for  opening  Center  street,  became  a  lien  on  the 
premises  of  plaintiff,  which  were  afterward,  in  1860,  taken  by 
defendant  for  the  widening  of  Worth  street,  and  that  such  lien 
remained  undisposed  of  by  the  intermediate  invalid  sale  until  the 
taking  of  said  premises  for  the  purpose  last  mentioned,  subject 
only  to  a  presumption  of  payment  arising  from  the  lapse  of  more 
than  twenty  years.  When  the  award  of  damages  for  taking  the 
premises  was  complete,  and  in  1862  the  defendants  paid  into  court 
the  full  amount  thereof  less  the  assessment  of  1837,  and  interest, 
claiming  to  retain  the  same  to  apply  on  such  assessment.  The 
plaintifb  took  the  money  paid  into  court;  and  afterward  in  Decern-- 
ber,  1869,  commenced  this  suit  for  the  am6unt  so  retained.  If  the 
presumption  of  payment  of  the  lien  had  attached  to  the  assessment 
before  1862  it  was  not  conclusive,  but  as  said  by  Bbonsok,  C.  J.,  in 
Henderson  v.  Henderson,  3  Denio,  314,  was  *^  9k  prima  facie  presump- 
tion which  may  be  repelled,"  etc.  If  the  plaintiffs  relied  upon  this 
presumption  of  payment  they  should  have  pleaded  payment  in  their 
reply  to  the  answer  which  sets  up  the  assessment  and  lien,  and 
avers  the  right  to  apply  the  moneys  thereon. 

It  was  held  in  Henderson  v.  Henderson,  supra,  and  in  Fattison 
V.  Taylor,  8  Barb.  250,  that  the  presumption  of  payment  '^  must 
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be  pleaded  as  payment/'  and  that  a  plea  of  the  statute  of  limita- 
tion was  bad  on  demurrer..  Instead  of  so  pleading  the  plaintiffs 
put  in  issue  the  existence  of  the  assessment  and  lien,  and  set  up 
payment  of  the  assessment  in  a  particular  manner  and  form  which 
they  failed  to  establish.  It  seems  to  us,  therefore,  that  the  court 
below  should  have  held  that  the  assessment  and  lien  continued 
unpaid  and  in  full  force  at  the  time  the  amount  thereof  was 
retained  by  the  defendants.  This,  it  will  be  recollected,  was  in 
April,  1862.  Seven  years  and  more  elapsed  before  suit  was  brought 
for  the  amount  retained;  and  this  lapse  of  time  was  certainly 
strong  evidence  of  acquiescence  in  the  right  of  the  defendants  to 
discharge  the  lien  by  retaining  the  amount  of  the  old  assessment. 
It  would  have  gone  far  toward  rebutting  a  plea  of  payment  founded 
on  the  lapse  of  time,  for  it  is  quite  certain  that  an  assent  to  the 
application  of  a  part  of  the  proceeds  of  lands  to  extinguish  an 
outlawed  lien,  would  be  a  complete  answer  to  an  action  brought  to 
recover  the  sum  so  applied;  and  such  assent  may  well  be  inferred 
from  the  facts  as  they  appeared  in  this  case. 

Where  premises  are  taken  for  public  streets  upon  which,  at  the 
time,  there  is  a  valid  lien  for  a  previous  assessment  lawfully 
imposed,  and  which  may  be  enforced  as  a  mortgage  against  the 
property,  we  see  no  good  reason  why  the  amount  of  such  lien  should 
not  be  regarded  as  attaching  to  the  damages  awarded  for  the  taking 
of  the  premises,  nor  why  the  same  may  not  be  lawfully  deducted 
from  such  damages.  We  are,  therefore,  of  opinion  that  it  was  error 
to  direct  a  verdict  for  the  plaintiffs  upon  the  facts  proved. 

It  is  not  necessary  to  consider  whether  the  statute  of  limitation 
was  well  pleaded  by  the  defendants,  for  on  the  question  already  con- 
sidered, it  seems  to  us,  that  the  judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

Judgment  reversed  and  new  tried  ordered. 


Babkes  v.  Mobgak. 

Fount  right — can  he  reached  by  eupplementary  proeeedAnge, 

A  patent  right  can  be  reached  bj  proceedings  supplementary  to  execation,  and 
the  oonrt  can,  if  necessary,  direct  an  assignment  thereof  by  the  judgment 
debtor  to  the  receiver  appointed  in  such  proceedings. 

Vol.  VI.  N.  T.  Rep.  — 14 
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APPEAL  by  defendant  from  order  at  special  term,  directing  the 
defendant  to  deliver  to  a  receiver  appointed  under  supple- 
mentary proceedings,  certain  letters  patent  and  models  appertaining 
thereto. 

The  proceedings  were  instituted  on  a  judgment  recovered  by 
Gilbert  W.  Barnes  against  William  F.  Morgan.  The  only  point 
involved  was  whether  a  patent  right  could  be  reached  by  these  pro- 
ceedings. 

George  H.  Hart  and  Luden  Birdseye,  for  appellant,  cited  Code, 
§§  292,  297,  298,  462,  463,  464 ;  Oillett  v.  Fairchild,  4  Denio,  80  ; 
2  Kent's  Com.  351 ;  Bank  of  Oommerce  v.  R.  £  W,  R.  R,  Co.,  10 
How.  9  ;  Millar  v.  Taylor,  4  Burr.  2303;  Stephens  v.  Cady,  14  How. 
(U.  S.)  528 ;  Stevens  v.  OlOdding,  17  id.  447. 

Wm.  H.  Van  Cott,  for  respondent. 

Present  —  Davis,  P.  J.,  Brady  and  Daniels,  J  J. 

Bbady,  J.  The  act  of  congress  of  July  4,  1836,  section  11;  pro- 
vides that  every  patent  shall  be  assignable  either  as  to  the  whole 
interest  or  any  individual  part,  by  an  instrument  in  writing,  and 
the  thing  to  be  assigned  is  not  the  mere  parchment  on  which  the 
grant  is  written,  but  the  monopoly  which  the  grant  confers  — 
the  right  of  property  which  it  creates.  Per  Taney,  0.  J.,  in  Gay- 
ler  V.  WUder,  10  How.  (TJ.  S.)  477.  See,  also.  Railroad  Co.  v. 
TrimbU,  10  Wall.  367. 

An  assignment  vests  in  the  assignee  an  interest  in  the  patent 
indefeasible  by  the  act  of  the  patentee  so  that  the  patentee  cannot 
by  act  of  surrender  of  his  patent  affect  the  rights  of  an  assignee  to 
whom  he  has  previously  granted  the  whole  or  part  of  the  patent, 
without  the  consent  of  such  assignee.  Curtis  on  Patents,  §  292,  and 
cases  cited.  The  interest  in  a  patent  may  also  be  assigned  by  oper- 
ation of  law  in  case  of  the  bankruptcy  of  the  patentee.  Hesse  v. 
Stevenson,  3  Bos.  &  Pul.  565 ;  Curtis  on  Patents,  §  189  ;  Hind- 
march  on  Patents,  238  ;  Bloxam  v.  Elsee,  6  B.  &  C.  169. 

Lord  Alvanlby,  C.  J.,  in  Hesse  v.  Stevenson,  in  reference  to  the 
proposition  that  an  invention  was  an  iciea  or,  as  he  termed  it,  a 
scheme  in  a  man's  head  which  could  not  be  reached  by  process  of 
law,  said,  ^^But  if  an  inventor  avail  himself  of  his  knowledge 
and  skill  and  thereby  acquire  a  beneficial  interest  which  may 
be  the  subject   of  assignment,   I  cannot  frame    to  myself    an 


MAEOH  TEEM,  1876.  107 

Barnes  y.  Morgan. 

argament  why  that  interest  should  not  pass  in  the  same  man- 
ner as  any  other  property  acquired  by  personal  industry/' 
In  Stephens  v.  Oiulyy  14  How.  (U.  S.)  531,  Justice  Nblsok 
said  in  relation  to  the  incorporeal  right  secured  by  the  stat- 
ute to  the  author  to  multiply  copies  of  a  map  by  the  use  of 
a  plate,  that  though,  from  its  intangible  character,  it  was  not  the 
subject  of  seizure  or  sale  at  common  law,  it  could  be  reached  by  a 
^  creditor's  bill  and  be  applied  to  the  payment  of  the  author's  debts 
the  same  as  stock  was  reached  and  applied,  the  court  compelling  a 
transfer  and  sale  of  the  stock  for  the  benefit  of  ci:0ditors.  It  is  said 
by  the  learned  counsel  for  the  appellant  here  that  this  was  dictum 
only,  but  the  cases  referred  to  sustain  the  proposition.  The  Court 
of  Chancery  had  the  power  to  assist  a  judgment  creditor  todiscoyer 
and  apply  equitable  assets  and  property  of  the  debtor  not  liable  to 
execution  where  the  remedy  at  law  was  exhausted  and  was  insuffi- 
cient for  the  purpose.  The  subject  is  discussed  elaborately  in 
Hodden  y.  Spader,  20  Johns,  554,  cited  by  Justice  Nbubok;  and 
the  doctrine  is  reiterated  in  subsequent  cases.  Storm  y.  Waddell,  2 
Sandf.  Ch.  494 ;  Broton  y.  NichoUy  42  N.  Y.  26 ;  Lynch  y.  John- 
son, 48  id.  27. 

If  the  courts  should  declare  a  patent  right  exempt  from  appro- 
priation, it  would,  as  suggested  in  Satvin  y.  Guild,  1  Gallison,  485, 
be  practicable  for  a  party  to  lock  up  his  whole  property,  howeyer 
great,  from  the  grasp  of  his  creditors,  by  inyesting  it  in  profitable 
patented  machines,  and  thus  defeat  the  administration  of  justice. 
If  the  use  of  such  a  monopoly,  which  such  a  grant  confers,  is  not 
sufficiently  productiye  in  the  hands  of  the  inyentor  to  pay  his  debts, 
the  priyilege  bestowed  being  a  right  of  property,  as  declared  by 
Chief  Justice  Taney,  should  be  transferred  to  the  person  desig- 
nated by  law  and  sold  for  the  benefit  of  the  creditor.    It  would  be 
a  maryelous  if  not  unjust  perpetuation  of  the  ideal,  if  the  inyentor, 
haying  obtained  a  patent,  thus  diyulging  his  secret  and  at  the  sa9ie 
time  acquiring  a  property  in  it  for  practical  purposes,  should  be 
permitted  to  hold  it  unused  against  his  creditors  until,  either  by 
compromise  or  the  lapse  of  time,  his  obligations  should  be  dis- 
charged, and  this,  too,  although  it  might  be  one  which,  by  assign- 
ment, or  upon  manufacture  of  the  thing  inyented,  would  readily 
yield  enough  to  pay  all  existing  liabilities. 

If  the  right  of  property  can  be  reached  by  a  creditor's  bill  it 
seems  to  be  settled  that  the  same  result  may  be  accomplished  by 
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proceedings  Bupplementary  under  the  Code  which  furnish  a  substi- 
tute for  that  chancery  proceeding.  Lynch  v.  Johnson^  supra.  The 
personal  property  passes  to  the  receiver  without  assignment  Code, 
§  298 ;  Boatwick  v.  Mencky  40  N.  Y.  383;  Ghautauque  Co.  BankY. 
Risley,  19  N.  Y.  369;  but  if  an  assignment  be  necessary^  the  power 
resides  in  the  court  to  direct  it  to  be  made. 
The  order  should  be  affirmed^  with  $10  costs  and  disbursements. 

Order  affirmed. 


Harris  y.  Equitable  Life  Assurakge  Society. 

Inmrcmes — Hfe  pciiqf — eondUions — renewA  of  lapied  pciiey.    JSttoppel  — 

retention  of  premiume  on  wid  policy, 

A  life  insurance  policy  contained  provisionB  that  if  any  false  statements  were 
made  in  the  application,  or  if  there  should  be  any  default  in  the  payment 
of  premiums  to  become  due,  etc.,  the  policy  should  be  void,  and  the  pre- 
miums paid  forfeited  to  the  company.  There  was  3  failure  to  pay  several 
premiums,  whereby  the  policy  lapsed.  While  the  person  whose  life  was 
insured  was  in  her  last  sickness,  plaintiff,  who  was  interested  in  the  policy, 
applied  to  have  it  restored,  and  upon  his  giving  a  certificate  which  falsely 
stated  that  she  was  "equally  well  and  in  as  good  assurable  condition  as 
when  examined  for  assurance,  not  haying  been  sick  since  that  time,"  and 
the  payment  of  the  back  premiums,  the  policy  was  renewed.  The  person 
whose  life  was  insured  died  a  few  days  thereafter.  Upon  proof  of  death, 
the  company  refused  to  pay  the  amount  of  the  policy,  but  did  not  return 
the  premiums.  Held,  in  an  action  upon  the  policy,  (1)  that  the  company 
were  not  liable,  and  (3)  that  the  failure  to  return  the  premiums,  upon  dis- 
covery of  the  true  facts,  was  not  a  ratification  of  the  contract  of  renewal 
so  as  to  estop  the  company  from  setting  up  the  invalidity  of  the  policy. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict  directed  by  the  court. 
The  action  was  brought  by  Marx  Harris  against  the  Equitable 
Life  Assurance  Society  of  the  United  States  upon  a  policy  of  life 
insurance.     The  facts  fully  appear  in  the  opinion. 

Henry  Day  and  George  De  Forest  Lord,  for  appellant. 

R.  W.  Totansend  and  A.  R.  Dyett,  for  respondent. 
Present  —  Davis,  P.  J.,  Bbady  and  Daitibls^  J  J. 
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Davis,  P.  J.  On  the  18th  day  of  May,  1869,  the  plaintiff  made 
application  to  the  defendants  for  an  assurance  of  13,000  upon  the 
life  of  his  wife.  His  application  stated,  among  other  things,  that 
she  had  not  had  any  of  a  long  list  of  diseases,  among  which  rheu- 
matism, disease  of  the  heart,  of  the  urinary  organs,  or  of  any  vital 
part,  were  specified.  Mrs.  Harris  was  examined  by  the  medical 
examiner  of  the  defendants,  and  found  to  be  in  such  condition  of 
health  that  he  approved  of  and  recommended  the  assurance.  The 
application  ^as  subscribed  by  both  plaintiff  and  his  wife,  and  con- 
tained a  declaration  that  the  answers  to  the  questions  contained 
therein  were  &ir  and  true,  and  an  agreement  on  their  part  that  the 
statements  therein  should  form  the  basis  of  the  contract  for  assur- 
ance, and  that  any  untrue  or  fraudulent  answers,  or  any  suppres- 
sion of  facts  in  regard  to  her  health,  should  render  the  policy  null 
and  Yoid.  On  the  1st  day  of  June,  1869,  a  policy,  on  this  applica- 
tion, was  issued  upon  the  life  of  Mrs.  Harris  for  $3,000,  payable  to 
the  plaintiff  in  consideration  of  the  premium  then  paid,  and  of 
$26.16^  payable  quarterly,  on  or  before  the  1st  days  of  September, 
December,  March  and  June  of  each  year. 

The  policy  states  that  it  was  issued  and  accepted  by  the  assured 
upon  the  conditions  and  agreements  indorsed  thereon,  amongst 
which  were  the  following:  "  If  the  declaration  made  by  the  appli- 
cant for  the  policy,  or  if  any  statement  respecting  the  person,  or 
&mily  of  the  person,  whose  life  is  hereby  assured,  submitted  by 
such  person  to  thijs  society,  and  upon  the  faith  of  which  declaration 
or  statement  this  policy  is  issued,  shall  be  found  in  any  respect 
untrue,  then  and  in  every  such  case  this  policy  shall  be  null  and 
Toid.  And  if  the  premiums  as  herein  stipulated  shall  not  be  paid 
on  or  before  the  days  herein  mentioned  for  the  payment  thereof,  at 
the  office  of  the  society  in  the  city  of  New  York  ♦  *  *  then, 
and  in  every  such  case,  this  society  shall  not  be  liable  for  the  pay- 
ment of  the  sum  assured,  or  any  part  thereof,  and  this  policy  shall 
cease  and  determine."  And,  "  In  every  case  when  this  policy  shall 
cease  and  determine,  or  become  null  and  void,  all  payments  thereon 
shall  be  forfeited  to  the  society." 

The  premium  of  126.48  which  fell  due  on  the  1st  day  of 
September,  1869,  was  not  paid;  nor  were  either  of  the  premiums 
paid,  which  would  have  become  due  on  the -first  of  December  and 
first  of  March. 

About  the  1st  of  February,  1870,  Mrs.  Harris   had  a  severe 
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attack  of  inflammatory  rhenmatism.  Her  family  physician  was 
called  in^  and  attended  her  almost  daily  through  February  and 
March  and  until  her  death  in  April.    He  testified  that  she  8u£Fered 

ft 

a  great  deal,  until  about  the  middle  or  ^th  of  March,  when  she 
became  so  much  improved  that  he  had  hopes  of  her  recovery,  but  a 
few  days  afterward  she  was  taken  with  symptoms  very  grave,  which 
indicated  trouble  in  the  heart,  and  in  the  lungs,  and  in  the  kidneys, 
and  he  found  it  necessary  to  ask  for  a  consulting  physician,  and 
mentioned  to  plaintiff  that  he  would  like  to  have  Dr.  Alonzo  Clark 
to  assist  in  the  case.  Dr.  Clark  was  called  in  consultation  on  the 
20th  day  of  March,  and  he  says  that  he  regarded  her  case  as  a  grave 
,  one,  and  feared  that  it  would  terminate  fatally;  that  she  was  in 
bed,  gravely  sick,  which  would  appear  to  any  one  who  came  into 
'the  room,  professional  or  unprofessional.  He  continued  to  attend 
her,  making  seven  visits  of  consultation  before  her  decease. 

On  the  28th  day  of  March  the  plaintiff  went  to  the  defendants' 
office,  and  applied  to  have  the  policy  on  his  wife's  life  restored.  He 
stated,  in  answer  to  questions  put  to  him  by  the  defendants'  actu- 
ary, that  his  wife  was  then  in  good  health  and  had  not  been  sick 
since  she  was  examined  for  insurance,  and  signed  a  certificate 
which  was  prepared  by  tiie  officer  in  these  words: 

''Nbw  Yobk,  March  28,  1870. 
'^  Mrs.  Bachel  Harris  is  now  equally  well  and  in  as  good  assurable 
condition  as  on  May  18,  1869,  when  examined  for  assurance  under 
policy  No.  43,788,  not  having  been  sick  since  that  time. 

"W.  Habbis." 

The  actuary  then  authorized  the  receipt  of  the  premiums,  and 
plaintiff  paid  the  same,  amounting  to  178.48,  and  received  the 
following: 

*'  92  Bboadway,  New  Yobk,  September  1,  1869. 

"  Beceived  seventy-eight  ^^  dollars,  continuing  in  force  policy 

No.  43,788  on  the  lite  of  Mrs.  Rachel  Harris  from  the  first  day  of 

September,  1869,  to  the  first  day  of  June,  1870. 

"G.  N.  Phillips,  Actuary.*^ 
"T.  D.  JoBDAN,  Cashier." 

Mrs.  Harris  died  on  the  3d  day  of  April,  1870,  of  heart  disease, 
acute  pneumonia  and  Bright's  disease  or  congestion  of  the  kidneys. 
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which  her  doctor  attributes  as  the  primary  cause  to  her  attack  of 
inflammatoiy  rheumatism.  Proofs  of  death  were  delivered  to  the 
defendants  the  latter  part  of  April,  amongst  which  was  the  affidavit 
of  the  attending  physician,  who  stated  that  he  attended  Mrs. 
Harris  during  her  last  illness,  that  he  was  called  about  the  1st  of 
February,  1870,  and  continued  in  attendance  till  the  time  of  her 
death;  that  the  immediate  cause  of  her  death  was  heart  disease,  its 
remote  cause  rheumatic  affection,  and  that  she  had  also  disease  of 
the  kidneys  and  lungs. 

After  the  expiration  of  sixty  days,  and  about  the  1st  of  July, 
1870,  the  defendants  refusing  to  pay  the  amount  insured,  this 
action  was  brought.  Afterward,  and  before  answering,  the  defend-  ^ 
ants  served  an  offer  to  allow  judgment  to  be  entered  against  them 
for  the  same  amount  as  the  premium  paid  on  the  28th  day  of  March, 
with  interest  from  that  day  and  costs. 

After  the  evidence  on  both  sides  was  closed,  the  court  held  that 
it  was  the  duty  of  the  defendants,  at  the  time  of  the  discovery  of 
the  fraud,  to  have  returned,  or  offered  to  return,  the  premiums 
paid  March  28,  1870,  and  to  disaffirm  the  new  contract,  and  that 
"never  having  offered  to  return  the  premiums,  by  which  the  orig- 
inal contract  was  brought  into  existence  again,  the  defendants 
offered  no  defense."  Upon  this  ground,  the  court  directed  a  ver- 
dict for  the  plaintiff  for  the  full  amount  of  the  policy  and  interest. 
The  defendants  duly  excepted. 

The  fraud  practiced  by  the  plaintiff  upon  the  defendants,  as 
shown  by  their  evidence,  was  a  bold  and  gross  one.  The  proofs  of 
death  furnished  by  plaintiff  contained  facts  sufficient,  as  it  is 
claimed,  to  inform  defendants  that  the  fraud  had  been  committed. 
By  the  terms  of  the  policy,  the  sum  insured  would  be  payable  at 
the  end  of  sixty  days  after  the  delivery  of  such  proofs,  and  the  suit 
wal  not  brought  till  a  few  days  after  the  lapse  of  that  period.  It 
is  claimed.,  and  was  substantially  so  held  by  the  court  below,  that 
the  defendants'  only  remedy  for  such  fraud  lay  in  a  rescission  of  the 
contract,  by  offering,  before  the  suit  was  brought,  to  return  the 
premiams  paid  on  the  28th  of  March,  and  declaring  the  contract 
void,  and  not  having  done  so,  they  had  elected  to  affirm  the  con- 
tract and  were  liable  on  the  policy. 

The  plaintiff  testified  that  after  the  expiration  of  the  sixty  days, 
be  called  for  payment,  which  was  refused  ;  the  president  of  defend- 
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ants  saying,  '*  You  will  have  to  sne  us."    This,  certainly,  was  no 
ratification  in  fact. 

It  was  notice  to  plaintifF  that  the  defendants  had  not  ratified  the 
contract,  and  the  only  question  is  whether,  under  the  circumstances, 
the  omission  to  tender  back  the  premiums  had  such  legal  force  and 
effect  that  the  right  to  assert  the  fraud  in  defense  was  wholly  gone. 
The  effect  of  the  failure  to  pay  premiums  was  expressly  stipulated, 
by  the  agreement  of  the  parties.  In  that  eyent  the  policy  was  to 
cease  and  determine.  The  premiums  paid  only  coyered  the  lisk  for 
the  expired  period.  There  'Was,  therefore,  no  existing  contract 
between  the  parties  on  the  28th  of  March.  By  the  plaintiff's  own 
.election,  the  policy  had  ^^  ceased  and  determined."  It  was  not, 
therefore,  the  waiyer  of  a  forfeiture  which  he  sought,  for  the  refusal 
of  which  he  could  ask  for  relief  in  a  court  of  equity  or  elsewhere ; 
but  for  the  reinstatement  of  an  expired  contract  upon  such  terms 
as  the  parties  should  agree  upon. 

In  legal  effect  this  was  precisely  equiyalent- to  the  taking  out  of  a 
new  policy,  upon  the  terms  of  the  old  one,  the  only  difference  being 
that  the  representations  as  to  the  condition  of  the  health  of  the 
insured  should  be  regarded  as  repeated  at  the  date  of  the  renewal, 
with  such  modifications  as  the  parties  then  made  and  accepted;  the 
premiums,  instead  of  being  at  the  large  rate  that  the  adyance  in  age 
might  require,  should  be  the  sums  that  would  haye  kept  the 
policy  in  force,  if  the  parties  had  chosen  to  pay,  in  accordance 
with  the  original  contract.  We  haye,  therefore,,  to  look  at  the 
representation  in  writing,  made  by  the  applicant,  for  the  renewal 
on  the  28th  day  of  March,  and  incorporate  it  with  the  con- 
tract or  renewed  policy,  so  as  to  find  the  real  intention  and 
agreement  of  the  parties  made  at  that  date.  By  it  the  plain- 
tiff represents  that  **  Mrs.  Harris  is  now  equally  well,  and  in  good 
assurable  condition  as  in  May  18,  1869,  when  examined  for  asAr- 
ance  under  policy  No.  43,788,  not  haying  been  sick  since  that 
time."  This  distinctly  refers  to  and  adopts  the  medical  examina- 
tion which  had  been  made  on  the  18th  of  May  previous,  and  afiGLrms 
that  the  condition  of  things  therein  stated  is  the  same  now.  It 
affirms,  also,  all  the  representations  as  to  the  condition  of  Mrs. 
Harris'  health,  when  the  policy  was  first  issued,  as  contained  in  the 
plaintiff's  application  for  assurance,  and  it  attaches  to  the  represen* 
tations  now  made  the  same  contract  and  consequences  that  were 
attached  by  the  former   agreement  to  the  representations  then 
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made.  The  plamtdff,  by  that  contract^  agreed  that  the  statements 
made  should  ^^form  the  basis  of  the  contract  for  assurance^  and, 
also,  that  any  nntme  or  fraudulent  answer,  or  any  suppression  of 
facts  in  regard  to  the  person's  health,  *  *  *  ^U  render  the 
policy  null  and  yoid,  and  forfeit  all  payments  made  thereon." 

By  the  new  contract  he  repeated  those  representations,  with  the 
addition  of  those  contained  in  the  written  statement,  and  made 
them  the  basis  of  the  renewed  contracts  with  the  same  stipulated 
consequence  for  falsity  and  fraud  in  either. 

The  law  works  out  the  new  contract  in  this  form,  not  only  in 
the  interest  of  justice  and  right,  but  because  that  was  the  manifest 
intent  of  the  parties,  unless  we  assume  that  one  of  them  was 
intending  trickery  and  bad  faith.  The  result  is  that  the  plaintiff 
made  it  a  part  of  the  new  contract  that  if  his  representations  of 
March  28th  were  untrue  or  fraudulent,  the  renewed  policy  should 
be  Yoid,  and  the  premiums  paid  should  be  forfeited,  and  he  has  no 
right  to  insist  that  the  premiums  shall  be  returned  to  him  before 
his  falsity  and  fraud  can  be  set  up  as  a  defense.  There  is,  in  such 
case,  no  necessity  for  rescission,  but  only  for  enforcement  of  the 
contract  of  the  parties,  as  the  latter  gives,  not  only  a  complete 
remedy  against  the  contract,  but  the  additional  remedy  of  a  for- 
feiture of  the  premixmis,  which  forfeiture  the  plaintiff  has  expressly 
agreed  shall  be  the  consequence  of  his  own  fraud. 

There  seems  to  us  no  good  reason  to  doubt  that  the  defendants 
might  stand  securely  upon  this  ground,  if  the  jury  found  the  plain- 
tiff guilty  of  the  alleged  fraud.  In  that  case  the  defendants  have 
only  to  affirm,  and  not  to  disaffirm  the  real  contract  to  make  their 
defense  complete. 

But  we  are  also  of  opinion  that  the  application  to  this  case  of 
the  principle  goYeming  the  rescission  of  contracts  was  improperly 
made.  The  substance  of  that  principle  of  law  is  that  a  party  who 
has  been  defrauded  in  the  making  of  a  contract,  and  who  wishes, 
by  an  action  at  law,  to  avoid  the  contract  for  fraud,  and  reinstate 
himself  in  the  possession  of  the  property  parted  with,  or  to  recover 
its  Talue  before  maturity  of  the  contract,  must  return  or  offer  to 
retam  to  the  other  party  before  commencing  his  action,  whatever 
he  has  received  under  the  contract,  unless  it  be  of  a  character  that 
its  return  at  the  trial,  or  in  the  progress  of  the  suit,  will  leave  such 
party  in  as  good  condition  as  the  return  or  offer  before  suit  would 
hare  done. 

YoL.  VI,  N.  Y.  Rkp.  — 16 
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This  is  the  rule  where  the  innocent  and  injured  party  takes  the 
offensive  against  the  wrong-doer  to  treat  the  contract  as  a  nnllity 
because  of  his  fraud.  But  what  is  the  rule  where  the  guilty  party 
becomes  the  actor  and  seeks  the  fruit  of  his  fraud  by  enforcing  the 
contract  against  the  injured  party?  There  is  certainly  good  reason 
for  saying  that  in  the  latter'  case  the  rule,  if  applicable  at  all,  must 
be  subject  to  serious  modifications.  The  vendor  of  real  or  personal 
property  who,  under  the  form  of  a  contract,  has  been  led  by  fraud 
to  part  with  its  possession,  or  with  evidence  of  title,  occupies  a 
relation  to  the  transaction  veiy  different  from  that  of  a  purchaser 
who  has  been  induced  to  buy  by  the  fraud  of  his  vendor. 

The  latter  may  use  the  fraud  as  a  sword  or  shield,  without  the 
rescission  of  the  contract;  and  he  may  also  rescind  and  take  his 
remedy  for  the  consideration  parted  with,  by.  properly  electing  that 
remedy.  He  never,  however,  loses  the  shield  when  the  fraudulent 
vendor  assails  him  upon  the  contract,  but  may  assert  the  fraud  as  a 
total  or  partial  defense. 

That  rule  was  asserted  in  Whitney  v.  AUaire,  1  N.  Y.  305,  in 
which  it  was  held  that  a  lessee  by  taking  possession  at  the  com- 
mencement of  the  term,  and  after  having  discovered  the  fraud, 
waives  thereby  only  his  right  to  rescind  the  contract  but  not  his 
right  to  recover  his  damages  occasioned  by  the  fraud.  In  that  case 
the  defendant  was  induced  to  make  a  contract  throuj^h  the  fraudu- 
lent representations  of  the  plaintiff,  that  the  rights  mentioned  in 
the  lease  comprehended  a  parcel  of  land  which  in  fact  belonged  to 
the  corporation  of  New  York.  The  lease  was  for  one  year,  from 
the  first  day  of  May,  at  the  rent  of  $1,000.  The  defendant  dis- 
covered the  fraud  before  the  first  of  May,  and  obtained  from  the 
corporation  a  lease  of  that  parcel  at  an  annual  rent  of  $1,000.  It 
was  held  in  an  action  for  the  rent,  that  the  fraud  was  properly  set 
up  as  a  defense,  and  that  the  measure  of  damages  was  what  the 
defendants  had  in  good  faith  been  obliged  to  pay  to  the  corporation 
for  the  second  lease,  and  a  verdict  for  the  defendant  was  sanctioned. 
In  the  same  case,  in  the  Supreme  Court,  Oowbn,  J.*,  says:  ''  Once 
established,  that  in  all  matters  of  pecuniary  dealings,  in  all  mattera 
of  contract,  a  man  has  a  legal  right  to  demand  that  his  neighbor 
shall  be  honest,  and  the  consequence  follows,  viz.,  if  he  be  drawn 
into  a  contract  by  fraud,  this  is  an  injury  actionable  jter  «6.''  Allaire 
V.  Whitney,  1  Hill,  484. 

Indeed,  it  would  not  be  diflicult  in  all  such  cases  to  show  the 
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degree  of  actual  damage.  The  time  of  the  injured  party  has  been 
consumed  in  doing  a  vain  thing,  or  one  comparatively  Tain ;  and 
time  is  money.  It  would  not  be  dif3cult  to  satisfy  the  more  ancient 
and  strict  rule  of  the  year  book,  19  H.  6,  44,  PL  92,  via. :  "  That 
there  must  not  only  be  a  thing  done  amiss  but  also  damage,  either 
already  fallen  ux)on  the  party  or  else  inevitable. ''  Waters  v.  Freeman, 
Hob.  267. 

^'  Fraud  is  a  thing  grievously  amiss,  and  above  all,  odious  to  the 
law;  and  fraud  in  a  contract  can  hardly  be  conceived  without  being 
attended  with  damage  in  fact.''  When  Whitney  v.  AUaire  was 
"before  the  Supreme  Court,  after  the  second  trial,  the  court  said, 
Jewett,  J.,  delivering  the  opinion  (speaking  of  frauds  perpetrated 
by  the  vendor):  "A  return  of  the  property  to  the  vendor,  or  an 
offer  to  return,  is  in  no  case  necessary  except  to  enable  the  vendee 
to  withhold  or  recover  back  the  price.  *  *  *  In  all  cases  of 
fraud  the  vendee  who  alone  has  the  right  of  disafi&rmance  may 
remain  silent  and  bring  his  action  to  recover  damages  for  the  fraud, 
or  may  rely  on  it  by  way  of  defense  to  the  action  of  the  vendor, 
although  there  has  been  fuU  acceptance  by  him  with  knowledge  of 
the  defects  of  the  property.  An  affirmance  of  the  contract  by  the 
vendee  with,  such  knowledge,  merely  eztingaishes  his  right  to 
rescind  the  sale.  His  other  remedies  remain  unimpaired.  The 
vendor  can  never  complain  that  the  vendee  has  not  rescinded." 
Whitney  v.  AUaire,  4  Denio,  554,  558,  and  cases  there  cited ;  and 
see  MuUer  v.  Bno,  14  N.  Y.  597. 

It  is  not  easy  to  see  why  the  principle  of  these  cases  is  not  appli- 
cable to  the  case  under  consideration.  The  plaintiff,  by  a  gross 
fraud,  induced  the  defendants  to  re-instate  a  contract  which  had 
terminated  by  its  express  terms,  on  payment  of  a  small  sum  of 
money.  The  contract  subjects  the  defendants  to  pay  t3,0Q0,  and 
for  that  sum  the  plaintiff  sues.  The  defendants  set  up  the  fraud  as 
a  defense.  Their  right  of  action  for  the  fraud  is  perfect,  and  the 
measure  of  their  damages  would  be  the  amount  of  the  obligation 
fraudulently  obtained,  less  perhaps  the  premiums  paid.  Decker  v. 
Mcahews,  12  N.  Y.  313;  Ingalls  v.  Lord,  1  Cow.  240. 

But  their  right  to  defend  is  as  complete  as  their  right  to  sue, 
and  the  measure  of  damages  is  the  same.  On  what  ground  is  that 
defense  to  be  cut  off  ?  Certainly  not  on  the  ground  that  a  rescis- 
sion was  necessary/  for  that  was  only  essential  to  a  particular  f ^rm 
of  remedy.     Certainly  not  on  the  ground  of  ratification,  for  noth- 
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lug  of  that  kind  can  be  predicated  upon  a  distinct  refusal  to  pay 
the  fraudulent  obligation^  followed  almost  immediately  by  a  suit, 
and  a  plea  of  the  fraud  in  bar.  It  is  not  a  case  where  the  parties, 
after  knowledge  of  fraud,  haye  continued  to  receive  subsequently 
accruing  premiums,  and  thereby,  in  continuing  the  contract  with 
knowledge,  have  estopped  themselves  from  alleging  the  fraud.  It 
is  a  case,  rather,  where  the  relations  have  not  been  changed  since 
the  discovery  of  the  fraud,  and  where  it  is  absurd  to  suppose  that, 
with  knowledge  of  the  fraud,  and  while  refusing  to  pay,  the 
defendants  meant  to  ratify  an  obligation  for  $3,000  by  retaining 
t?8.  If  the  policy  had  been  negotiable  within  the  law  merchant, 
and  had  been  assigned  by  plaintiff  to  a  bona  fide  holder  within  the 
well-established  rule,  an  action  would  have  been  sustained  against 
plaintiff  at  the  time  the  fraud  was  discovered,  in  which  the  measure 
of  damages  would  have  been  the  amount  of  the  assurance,  less,  per- 
haps, the  premium  paid.  Decker  v.  Mathews^  13  N.  Y.  313 , 
Murray  v*  Burling,  10  Johns.  172 ;  Evans  v.  Eymer,  1  Bam.  & 
Aid.  528.  And  the  only  reason  that  can  be  assigned  why  the 
action  would  not  lie  against  plaintiff  upon  the  same  facts,  at  the 
same  time,  for  the  same  amount  of  damages,  is  that  the  defense  to 
the  policy  would  be  perfect,  and,  therefore,  there  could  be  only 
nominal  damages  in  such  a  suit.     Oases  last  cited. 

But  if  it  be  true  that  a  rescission  was  necessary  in  order  to  estab- 
lish the  defense,  we  are  of  opinion  that  sufficient  was  done  to 
accomplish  that  purpose.  This  action  was  brought  very  speedily 
after  the  right  of  action  accrued  under  the  policy.  A  plaintiff, 
to  rescind,  has  the  opportunity  to  take  the  necessary  steps  before 
action,  because  the  time  of  commencing  suit  is  within  his  control. 
But  even  he  may  not  offer  to  return,  where  what  he  has  received  is 
of  such  a  nature  that  he  can  bring  it  into  court  and  cancel  or  ten- 
der it>  so  as  effectually  to  put  the  defendant  in  a  position  equally 
as  good  as  an  offer  before  suit  could  have  done.  Ladd  v.  Moore,  3 
Sandf.  589  ;  Nichoh  v.  Michael,  23  N.  Y.  264. 

In  Ladd  v.  Moore,  the  plaintiff  had  received  a  note  and  money, 
but  he  was  not  required  to  bring  in  the  money  at  the  time  of  bring- 
ing in  the  note  on  the  trial  There  is  good  reason  for  holding  that 
a  defendant  who  is  sued  by  a  party  who  has  fraudulently  obtained 
his  obligation,  is  not  to  be  held  to  any  sharp  rule  of  return,  or  offer  to 
return,  before  suit  is  brought.  Such  a  rule  would  be  highly  advan- 
tageous to  sharpers,  and  severe  oftentimes  upon  their  victims.     In 
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such  a  case,  if  the  suit  be  brought  soon  after  the  right  of  action 
accrues,  it  ought  to  be  enough  that  the  defendant  offers  to  replace 
the  party  in  the  position  he  was  when  he  committed  the  fraud. 

The  defendants,  before  issue,  offered  judgment  under  the  Code, 
for  the  full  amount  of  the  premiums,  and  interest,  with  costs  of 
the  action.  This  was,  under  the  circumstances,  we  think,  a  com- 
pliance with  the  spirit  of  the  rule.  It  ought  to  be  so  held  especially 
in  a  case  where  it  is  apparent  that  no  offer  would  have  been  accepted 
whenever  made.  The  rule  itself  was  establis&ed  to  promote  jus- 
tice, and  not  to  enable  fraud  to  consummate  its  purposes.  The 
application  of  it  in  this  case,  in  the  strictness  claimed,  is  to  pervert 
the  rule  into  a  handmaid  of  iniquity. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 

costs  to  abide  the  event. 

« 
Daniels,  J.     I  concur  on  the  ground  that  the  policy  was  void, 

on  account  of  the  fraud  shown  by  the  evidence. 

Judgment  reversed  and  new  trial  ordered. 


Mattbb  of  Kelly. 

Cod9 — upon  wMiteeessful  motion  to  dirinvr  attorney — speeiflecUionof  amount  — 

mode  of  enforcing  coUection. 

An  attorney,  with  improper  motives,  moved  at  the  general  term  to  strike  the 
name  of  another  attorney  from  the  roll.  The  motion  was  denied,  and  the  court 
ordered  the  costs  and  disbursements,  without  specifying  the  amount,  to  be 
paid  by  the  attorney  making  the  motion.  The  costs,  etc.,  were  taxed  at 
$115.S0,  such  attorney  having  notice  of  and  attending  at  the  taxation.  After 
a  demand  and-  refusal  to  pay  such  costs,  a  precept  was  issued  directing  the 
sheriff  to  arrest  and  Isommit  the  attorney  until  the  same  were  paid.  Held, 
(1)  (following  People  v.  Ifevins,  1  Hill,  154)  that  the  order  for,  and  adjustment 
of,  costs  were  to  be  read  together  and  were  a  sufficient  spedfication  of  the 
amount  to  be  paid,  and  (2)  that  the  manner  of  enforcing  the  collection  of 
such  costs  was  proper.  The  provisions  of  2  R.  S.  585,  §  4,  in  relation  to  such 
costs  is  not  affected  by  Laws  1847,  chap.  890. 

APPEAL  by  Henry  H.  Morange  from  an  order  at  special  term, 
denying  a  motion  to  set  aside  a  precept  granted  for  the  collection 
of  costs,  ordered  by  the  general  term  to  be  paid  by  the  said  Morange, 
an  attorney  of  this  court.  The  facts  sufficiently  appear  in  the 
opinion. 
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H.  H,  Morange,  appellant,  in  person. 

William  F.  Macrae  and  Wm.  Henry  Arnoux,  for  respondent 

Present — Davis,  P.  J.,  Bbady  and  Daniels,  J  J. 

Dayis,  p.  J.  The  appellant^  Henry  H.  Morange,  an  attorney 
and  connselor  of  this  court,  made  a  motion  at  the  last  October 
term  of  this  court,  to  strike  Bichard  B.  Kelly,  another  attorney  and 
counselor,  from  the  roll.  The  motion  was  founded  upon  affidavits 
and  an  order  to  show  cause,  and  was  met  by  opposing  affidavits. 
Mr.  Morange  was  heard  fully  in  favor  of  his  motion,  but  it  satis- 
factorily appearing  to  the  court,  that  the  conduct  of  Mr.  Kelly,  in 
the  matter  mentioned  in  the  affidavits,  had  been  strictly  honorable 
and  in  entire  good  faith,  the  court  declined  to  hear  counsel  on  Mr. 
Kelly's  behalf,  and  denied  the  motion,  with  tlO  costs  of  oppos- 
ing same^  and  disbursements;  and,  it  appearing  to  the  court  that  the 
proceedings  had  been  prosecuted,  by  Mr.  Morange,  with  improper 
motives,  the  court  ordered  that  the  costs  and  disbursements  be  paid  by 
him  personally.  The  costs  and  disbursements  were  afterward  du  ly 
taxed  by  the  court  at  $115.30,  upon  due  notice  to  Mr.  Morange,  and 
the  appearance  by  him  on  such  taxation;  a  copy  of  the  taxed  bill  was 
served  and  payment  demanded  and  refused.  Thereupon  applica- 
tion was  made,  and  granted  on  the  17th  day  of  N^ovember,  1874,  at 
special  term,  that  a  precept  issue  to  the  sheriff,  commanding  him  to 
take  the  body  of  said  Morange,  and  commit  him  to  the  county  jail 
and  keep  and  detain  him  in  custody,  until  he  should  pay  the  said  sum 
of  $115.30  and  $10  costs  of  application. 

Precept  was  accordingly  issued,  and  Morange  was  taken  into 
custody  thereon.  He  then  moved,  at  special  term,  on  affidavit  to 
vacate  and  set  aside  the  precept,  which  motion  was  denied  with 
costs,  and  from  the  order  denying  the  same  this  appeal  is  taken. 

The  only  questions  made  here  are  as  to  the  regularity  of  the 
mode  adopted  to  enforce  payment  of  the  costs ;  and  the  alleged 
informality  of  the  order  of  tiie  general  term  in  not  specifying  the 
amount  of  costs  and  disbursements  to  be  paid.  We  think  the 
second  of  these  points  is  disposed  of  by  People  v.  NevinSy  1  Hill, 
154,  which  substantially  holds  that  the  order  and  the  adjustment 
of  the  costs  are  to  be  read  together,  and  are  a  sufficient  specifica- 
tion of  the  sum  ordered  to  be  paid.    In  this  case,  the  taxation  was 
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made  by  the  court  at  the  sum  named  in  the  precept,  and  Morange 
not  only  allowed  such  taxation  on  notice,  but  was  serred  with  a 
copy  of  the  taxed  bilL 

It  is  proYided  by  the  Reyised  Statutes  that  ^'  When  any  rule  or  order 
of  a  court  shall  have  been  made  for  the  payment  of  costs  or  any 
other  sum  of  money,  and  proof,  by  affidayit,  shall  be  made  of  the 
personal  demand  of  such  sum  of  money  and  of  a  refusal  to  pay  it, 
the  court  may  issue  a  precept  to  commit  the  person  so  disobeying 
to  prison  until  such  'Sum  and  the  costs  and  expenses  of  the  pro- 
ceeding be  paid."    2  R.  S.  535,  §  4. 

Thia  provision  was  materially  modified  by  chapter  390  of  the  Laws 
of  1847,  which  declares  that ''  no  person  shall  be  imprisoned  for  the 
non-payment  of  interlocutory  'costs  or  for  contempt  of  court  in 
not  paying  costs,  except  attorneys,  solicitors  and  counselors  and 
ofScers  of  court  when  ordered  to  pay  costs  for  misconduct  as  such." 

The  exception,  we  think,  leaves  the  Revised  Statutes  in  full  force 
in  the  excepted  cases. 

Mr.  Morange,  as  an  attorney  of  the  court,  instituted  proceedings 
against  a  brother  lawyer  for  his  removal  from  the  bar  in  a  case 
where  it  appeared  to  the  court  that  there  were  no  grounds  whatever 
for  such  proceedings,  and,  as  recited  by  the  order  of  the  court,  it 
still  further  appeared  that  the  proceedings  had  been  prosecuted 
with  improper  motives.  It  is  not  necessary,  and  perhaps  not 
proper,  to  set  out  here  the  facts  upon  which  the  court  so  adjudged. 
That  order  is  not  under  review,  and  for  the  purposes  of  this  motion 
was  conclusive  on  the  special  term.  To  institute  such  a  proceeding 
without  grounds  and  to  prosecute  the  same  with  improper  motives 
is  misconduct  in  an  attorney,  for  which  the  court  may  visit  him 
with  the  costs  of  the  injured  party.  The  court,  for  that  reason, 
specially  assigned  in  the  order,  did  impose  on  Mr.  Morange  the  costs 
and  disbursements  to  be  paid  by  him  personally. 

We  think  the  mode  pursued  for  the  collection  of  such  costs  is 
allowed  by  statute  and  that  the  party  entitled  to  them  is  not  limited 
to  the  precept  in  the  nature  of  an  execution  against  personal 
property  provided  for  by  the  act  of  1847. 

The  order  of  the  special  term  should  be  affirmed,  with  $10  costs 
of  this  appeal,  besides  disbursements. 

Order  affirmed. 
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Sheriff —  HahUity  of  far  money t  collected  on  procese.   Proceedings  to  enforce  pay- 
ment.   Jurisdiction — consent  eoitfers.    Bankruptcy. 

A  aherifl  collected  moneys  npon  an  execution  against  M.  on  a  judgment  in 
favor  of  plaintifT.  Bankruptcy  proceedings  were  instituted  against  M.  and 
the  sheriff  enjoined  thereon  from  paying  over  the  money.  In  May,  1872,  the 
sheriff  was  ordered  by  the  Supreme  Court  to  pay  the  money  to  plaintiff,  and 
the  order  was  affirmed  at  general  term.  In  the  bankruptcy  court,  where,  by 
consent  of  plaintiff 's  counsel,  who  appeared,  a  reference  was  ordered  to 
determine  the  claims  of  plaintiff  and  the  assignee  in  bankruptcy  to  the  money, 
the  referee  reported  in  favor  of  the  luwignee,  and^  by  order  of  the  bank- 
ruptcy court,  the  money  was  paid  to  the  assignee.  Subsequently,  proceed- 
ings were  institated  in  the  Supreme  Court  to  compel  the  sheriff  to  pay  to 
plaintiff  as  directed  by  the  order  in  May,  1872. 

Heldf  (1)  that  in  such  proceedings  the  sheriff  was  not  concluded  by  the  order 
of  May,  1872,  but  was  entitled  to  show  the  proceedings  had  in  the  bank- 
ruptcy court  in  justification  of  his  non-compliance  with  that  order,  and  (2) 
that  plaintiff  having  appeared  in  the  bankrupt  proceedings  and  consented  to 
the  reference,  although  the  reference  was  not  the  proper  mode  of  deter- 
mining the  claims  to  the  money,  was  concluded  by  the  decision  of  the  bank- 
ruptcy court,  find  the  sheriff  was  not  liable  to  plaintiff  for  the  moneys  paid  to 
the  assignee. 

APPEAL  by  Matthew  T.  Brennan,  late  sheriff  of  the  county  of 
New  York,  from  an  order  at  special  term  directing  his  pun- 
ishment for  contempt. 

The  relator,  Marianna  Jennys,  on  or  abont  the  11th  day  of 
Jnly,  1871,  recovered  a  judgment  in  this  court  against  her  hus- 
band, John  L.  R.  Jennys.  On  the  28th  day  of  the  same  month 
an  execution  against  property  was  issued  upon  the  judgment  to  the 
appellant  as  sheriff  of  the  county  of  New  York,  upon  which  he  col- 
lected the  sum  of  11,277.90,  besides  his  fees  and  expenses.  Before 
the  moneys  so  collected  were  paid  oyer  proceedings  were  taken  in 
the  United  States  District  Court  for  the  southern  district  of  New 
York,  under  the  bankrupt  law,  for  the  purpose  of  having  the  judg- 
ment debtor  and  his  partner  adjudged  bankrupts,  and  for  a  distri- 
bution of  their  property  among  their  creditors.  While  those 
proceedings  were  pending,  and  on  the  10th  day  of  May,  1872,  an 
order  wa§  made  on  the  application  of  the  relator,  and  after  hearing 
the  appellant,  ordering  him  to  pay  over  to  her  the  moneys  collected 
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by  him  on  the  execution.  Prom  tliat  order  he  appealed  to  the 
general  term,  where  it  was  affirmed  on  the  4th  day  of  June, 
1872.  A  further  application  was  made  to  punish  the  appellant  for 
contempt  for  not  paying  over  the  money  as  required  and  directed 
by  the  order  of  the  10th  of  May,  1872,  and  that  resulted  on  the  5th 
of  October,  1874,  in  an  order  imposing  a  fine  upon  him  amounting 
to  the  sum  of  tl,48d.05,  and  1260  costs  and  expenses  of  the  pro- 
ceedings, and  directing  his  commitment  to  prison  until  he  should 
pay  the  same.  Upon  the  hearing  on  which  the  last  order  was  madeit 
was  shown  that  on  the  same  day  the  order  of  the  10th  of  May,  1872, 
was  served  upon  the  appellant,  and  near  the  same  time  an  injunc- 
tion was  also  served  upon  him,  issuing  out  of  the  United  States 
District  Court,  enjoining  and  prohibiting  the  payment  of  such 
moneys  to  the  relator.  It  was  further  made  to  appear  that  a  peti- 
tion was  presented  to  that  court  by  the  assignee,  who  had  been 
appointed  in  the  bankruptcy  proceedings,  for  a  disposition  of  the 
conflicting  claims  made  to  the  moneys  in  the  hands  of  the  appellant 
under  the  execution.  On  the  hearing  of  that  petition  the  relator, 
the  appellant  and  the  assignee  appeared  by  their  respective  counsel, 
and  an  order  by  consent  was  made  on  the  10th  of  February,  1872, 
referring  the  claim  made  by  the  assignee  to  the  money  to  one  of 
the  registers  of  the  court  to  take  proof  and  report  it  with  his  opin- 
ion to  the  court.  At  the  outset  of  the  hearing  before  the  register 
the  relator's  counsel  objected  that  the  proceeding  by  petition  was 
improper,  and  that  her  right  to  the  money  could  only  be  properly 
contested  by  a  bill  in  equity.  After  that  both  the  claiming  parties 
proceeded  with  the  hearing,  and  gave  evidence  before  the  register. 
He  afterward  returned  the  evidence  to  the  court  with  his  opinion 
in  favor  of  the  assignee,  and  the  United  States  District  Court,  after 
hearing  the  counsel  for  the  relator  and-  the  assignee,  and  on  notice 
to  the  appellant,  on  the  1st  day  of  March,  1873,  ordered  him  to  pay 
the  money  over  to  the  assignee,  which  he  did  on  the  10th  day  of 
that  ijionth. 

On  the  20th  day  of  June,  1873,  an  attachment  was  ordered  to 
issue  against  the  appellant,  to  bring  him  before  the  court  for 
punishment  for  disobeying  the  order  of  the  10th  of  May,  1872, 
and  in  the  proceeding  following  his  arrest  on  the  attachment,  the 
order  was  made  imposing  a  fine  upon  him  for  such  disobedience. 
From  the  last  order  this  appeal  was  taken. 

Vol.  VI,  N.  Y.  Rep.  — 16 


122  EERST  DEPARTMENT, 

People  ex  leL  Jennys  ▼.  Brennan. 
J.  Sterling  SmithsjidA.  J.  Vanderpoely  for  appeUant 

(9.  P.  Buelj  for  reBpondent.  The  order  of  May  10  is  not  open  to 
impeachment.  People  v.  Sturtevani,  9  K.  Y.  268,  266 ;  Fitt  v. 
Davison,  37  id.  243 ;  People  v.  Johnson,  38  id.  63 ;  WoodgcUe  y. 
Fleet,  U  N.  Y.  13,  14 ;  Davis  v.  Mayor  of  New  York,  1  Duer,  451; 
Frte  Raihoay  Co,  y.  Ramsey,  45  N.  Y.  637.  The  bankruptcy  court 
was  without  jurisdiction  to  decide  as  to  claims  to  the  moneys. 
Marshall  y.  Knox,  16  Wall.  551 ;  Smith  y.  Mason,  14  id.  419. 
Bump  on  Bankruptcy  (7th  ed.),  201 ;  KnowUon  y.  Prov.  d  N.  Y. 
L  S.  Co.,  53  N.  Y.  77  ;  People  y.  White,  24  Wend.  520 ;  Buffalo, 
etc,,  R.  R.  Co.  y.  Supervisors,  etc.,  48  N.  Y.  99 ;  Bloom  y.  Bur  dick, 
1  Hill,  130 ;  NorUm  y.  Cook,  9  Oonn.  314 ;  Kmr  y.  Kerr,  41  N.  Y. 
275 ;  Blin  y.  CixmpheU,  14  Johns.  432 ;  Bigehw  y.  Stearns,  19  id. 
41 ;  BuTckle  y.  Eckhart,  3  N.  Y.  137 ;  CTopp  y.  Graves,  26  id.  418; 
Attorney' General  y.  Hotham,  1  Turn*  &  Buis.  219. 

Present — Davis,  P.  J.,  Bbady  and  Daniels,  JJ. 

Daniels,  J.  The  respondent's  counsel  insists  that  this  court  is 
concluded  by  the  order  made  on  the  10th  of  May,  1872,  directing 
the  appellant,  the  sheriff,  to  pay  her  the  money  he  had  preyiously 
collected  on  the  execution  in  her  fayor,  from  questioning  the  propriety 
of  that  discretion.  But  that  is  clearly  a  misapprehension  of  the  con- 
dition of  the  case.  For  the  order  wUch  directed  the  attachment  to 
be  issued  so  far  modified  the  order  making  that  direction,  as  to 
allow  the  parties  to  read  upon  the  hearing  which  should  be  after- 
ward had,  the  papers  used  by  the  respectiye  parties  on  the  hearing 
of  a  preceding  order  to  show  cause,  and  from  the  circumstance 
that  the  proceedings  in  the  United  States  District  Oourt  were  pro- 
duced and  proyed  on  the  part  of  the  sheriff,  it  may  be  inferred  that 
they  were  within  the  scope  of  the  modification  so  made.  This  con- 
clusion is  further  warranted  by  the  fact  that  no  objection  that  they 
were  not  within  it  seems  to  haye  been  taken  by  the  relator  to  that 
course  of  proceedings,  and  the  opinion  of  the  learned  justice  by 
whose  direction  the  order  for  the  attachment  was  entered,  yery 
decidedly  confirms  that  yiew  of  the  liberty  secured  by  means  of  it. 
From  that  it  appears  that  the  intention  existed  to  allow  the  sheriff  to 
show  that  the  relator  had  consented  to  the  reference  made  of  the 
oontroyersy  concerning  the  title  to  the  money  collected  under  the 
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execution  by  the  TTnited  States  Dicftrict  Oonrt,  by  way  of  an  answer 
to  the  proceedings  instituted  to  pnnish  him  for  disobeying  the  order 
directing  him  to  pay  the  money  to  her;  and  on  the  final  hearing  of 
that  proceeding  that  fact,  as  well  as  the  heaxing  and  final  order  fol- 
lowing it,  were  shown  for  the  purpose  of  protecting  him  from  the 
order  afterward  made  imposing  a  find  upon  him  for  his  disobedience 
of  the  order  directing  the  payment  to  the  relator.  These  facts  were 
entirely  proper  to  be  shown  on  the  part  of  the  sheriff  for  another  rea- 
son ;  for  although  the  reference  in  the  United  States  District  Oonrt 
was  ordered  before  the  order  was  made  directing  him  to  pay  the 
money  to  the  relator,  the  hearing  itself  was  chiefly  if  not  entirely 
afterward,  and  the  final  order  xmder  which  the  money  was  paid  to  the 
assignee  was  not  made  until  the  1st  day  of  March,  1873.  The  effect 
of  the  hearing  and  of  the  order  made  upon  its  determination  could 
not  be  considered,  and  were  not  inyolyed  in  the  order  of  the  10th 
of  May,  1872,  directing  payment  to  the  relator,  and  unless  the 
sheriff  could  prove  them  for  his  protection  in  the  proceedings  insti- 
tuted by  the  attachment,  he  would  hay^  been  completely  depriyed 
of  an  benefit  from  them.  They  were  entirely  proper  for  the  con- 
sideration of  the  court  in  the  proceedings  taken  to  punish  the  sheriff 
for  disobeying  the  order  of  the  10th  of  May,  1872,  under  the  pro- 
yisions  contained  in  the  order  directing  the  attachment,  as  well  as 
from  the  circumstances  that  the  proceedings  in  the  District  Oourt  of 
the  United  States  were  not  concluded  until  long  after  the  order, 
which  was  disobeyed,  was  made.  At  that  time  it  could  not  be 
known  whether  the  proceeding  pending  in  the  District  Gourt  would 
result  in  a  direction  adyerse  to  the  relator's  claim,  and  it  was  not 
possible  for  the  court  to  consider  or  adjudge  the  effect  of  such  a 
direction. 

The  first  opportunity  for  presenting  and  considering  the  effect  of 
the  determination  which  was  made,  was  in  the  proceedings  taken 
by  the  attachment,  and  in  them  it  was  fully  shown,  together  with 
what  preceded  and  followed  it  in  the  United  States  District  Court. 
But  notwithstanding  the  adjudication  of  that  court,  that  the 
money  in  controyersy  should  be  paid  by  the  sheriff  to  the  assignee 
in  bankruptcy,  and  the  actual  payment  following  it,  the  special 
term  of  this  court  held  in  the  proceedings  instituted  by  the  attach- 
ment that  the  payment  was  unlawful,  and  that  the  sheriff  must 
pay  the  money  again  to  the  relator.  The  effect  of  the  decision  is 
that  the  proceedings  in  the  United  States  District  Oourt,  and  pay- 
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ment  under  and  pursuant  to  them^  constituted  no  proper  answer  to 
the  relator's  demand  for  the  same  money.  Whether  that  conclusion 
was  correct  or  not,  is  the  point  now  remaining  to  be  considered  in 
the  disposition  of  the  present  appeal. 

Under  the  bankrupt  \«w,  there  can  be  no  doubt  but  that  the 
proper  mode  of  determining^the  conflicting  claims  made  for  the 
money  collected  upon  the  e^^ution,  was  by  a  bill  in  equity  either 
by  the  assignee  or  the  sheriff.  That  point  has  been  definitely  set^ 
tied  by  the  decisions  made  in  Smith  v.  Mason,  14  Wall.  419^  and 
MarshdU  y.  Knox^  16  id.  551.  But  in  both  those  cases  the  proceed- 
ings by  petition  were  not  only  opposed  by  the  parties  proceeded 
against,  but  they  were  reviewed  in  the  manner  which  the  bankrupt 
law  provided  for  that  purpose.  The  present  case  is  distinguishable 
from  them  in  both  respects.  For  the  relator  first  consented  to  the 
reference  of  the  claims  under  the  petition  of  the  assignee,  and  after 
a  de^rmination  against  her,  denies  its  effect  in  a  collateral  proceed- 
ing. The  proofs  produced  upon  the  hearing  of  the  proceedings 
under  the  attachment  show  that  her  counsel  consented  to  the  ref- 
erence  in  order  to  avoid  the  necessity  of  the  more  formal  action  by 
bill  of  complaint,  and  that  consent  was  in  no  manner  attempted  to  be 
withdrawn  until  it  had  been  acted  upon,  and  the  reference  ordered. 
After  that,  and  aftef  the  objection  was  made  before  the  register, 
that  the  proceeding  should  have  been  by  bill,  the  relator  proceeded 
with  the  hearing,  and  gave,  as  well  as  contested,  evidence,  which  was 
pertinent  to  the  settlement  of  the  controversy  embodied  in  the 
order.  The  objection  was  renewed  in  the  brief  presented  to  the 
United  States  court  on  the  final  hearing,  but  in  the  disposition 
then  made  of  the  case,  it  must  have  been  disregarded. 

That  the  United  States  District  Court  had  jurisdiction  over 
the  controversy  existing  between  the  relator  and  the  assignee  is 
settled  by  the  authorities  already  cited.  And  if  her  consent  was 
sufficient  to  subject  her  to  that  jurisdiction  by  the  proceedings 
commenced  by  the  petition,  then  the  objection  afterward  made 
did  not  have  the  effect  of  depriving  the  court  of  the  authority  which 
she  had  voluntarily  given  it  over  her  person. 

It  had  the  power  of  subjecting  her  to  its  jurisdiction  for  the 
settlement  of  the  dispute  existing  between  her  and  its  officer.  But 
not  by  means  of  the  summary  proceeding  taken  by  him,  unless 
she  elected  to  consent  to  it.  But  as  she  did  consent,  and  the*ref  erence 
to  take  the  proof  was  made  upon  that  basis ;  by  that  act  she  sur- 
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rendered  herself  to  the  jurisdiction  of  that  court  for  the  purposes 
comprehended  in  the  petition.  She  was  irregularly  brought  before 
it  but  waived  the  irregularity  by  the  assent  to  the  proceedings 
which  her  counsel  gave  in  her  behalf.  That  gave  it  jurisdiction 
oyer  her  person,  and  as  the  subject-matter  was  within  its  lawful 
authority,  that  was  sufficient  to  enable  the  District  Court  to  pro- 
ceed with  the  hearing  and  decision  of  the  dispute  concerning  the 
money  in  the  sheriff's  hands.  After  jurisdiction  was  obtained  in 
this  manner  over  the  relator,  the  court  had  the  right  to  retain  it 
until  all  the  purposes  of  -the  proceeding  were  fully  attained.  Felts 
T.  Davidson,  37  N.  Y.  ^5,  248;  and  even  though  it  might  have 
been  an  irregular  proceeding,  it  was  stUl  binding  and  effectual  as 
long  as  it  was  not  reversed  nor  set  aside. 

This  was  held  of  a  similar  proceeding  in  the  gase  of  People  v. 
Notion,  9  JSr.  Y.  176,  where  a  trustee  had  been  removed  by  petition 
instead  of  by  bill  of  complaint  By  way  of  answering  that  objec- 
tion it  was  replied  in  the  opinion  delivered,  and  concurred  in  by  all 
the  members  of  the  court,  that  the  Court  of  Chancery  had  general 
jurisdiction  of  all  cases  of  trust  and  the  power  by  its  general 
authority  independent  of  any  statute  to  displace  a  trustee  on  good 
cause  shown,  and  to  substitute  another  in  his  stead.  It  is  said  that 
this  must  in  all  cases,  according  to  the  course  and  practice  of  that 
court,  be  done  by  bill  and  not  upon  petition.  But  a  departure  from 
the  usual  practice  of  the  court  in  doing  an  act  which  the  court  has 
authority  to  do,  does  not  render  the  act  void.  It  may  be  irregular 
or  erroneous,  and  upon  a  direct  proceeding  may  be  set  aside  or 
reversed ;  but  its  validity  cannot  be  questioned  in  a  collateral 
action. 

This  principle  is  directly  applicable  to  this  case,  and  the  decision 
is  a  decisive  authority  against  the  position  taken  in  the  relator's 
behalf.  And  it  is  further  fortified  and  maintained  by  the  circum- 
stance that  consent  has  generally  been  held  sufGicient  to  confer 
jurisdiction  over  the  person  of  the  individual  consenting  to  it.  To 
the  same  effect,  also,  is  the  case  of  Fisher  v.  Hepburn,  48  N.  Y.  41, 
52.  This  was  assumed  to  be  the  case  in  both  the  authorities 
cited  from  the  United  States  Supreme  Court  Beports.  For  that 
court  held  that  ^^  strangers  to  the  proceedings  in  bankruptcy,  not 
served  with  process,  and  who  have  not  voluntarily  appeared  and 
become  parties  to  such  litigation*  cannot  be  compelled  to  come  into 
oonrt  under  a  petition  for  rule  to  show  cause."    Marshall  v.  K7)ox, 
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16  WalL  557.  A  Tolnntaiy  appearanoe  was  eyidently  considered  to 
be  sufficient  for  all  the  purposes  of  jurisdiction,  even  oyer  strangers 
to  the  proceeding. 

The  same  thing  was  decided  in  Ex  parte  Squires  t.  Broome  Gommon 
Pleas,  10  Wend.  600,  where  the  defendant  was  served  with  a 
declaration  out  of  the  county,  which  gave  the  court  no  jurisdiction 
over  his  person.  And  it  was  held  that  he  waiyed  the  objection  by 
procuring  an  order  in  the  cause  that  thepIaintifF  should  file  security 
for  costs. 

Objection  to  the  jurisdiction  oyer  the  person  of  a  party  may  be 
expressly  waiyed,  and  the  same  thing  may  be  done  by  implication, 
by  means  of  any  act  indicating  it  to  be  the  design  of  the  jierson 
entitled  to  make  it,  not  to  insist  upon  it.  Allen  y.  Malcolm,  12  Abb. 
(K  S. )  335 ;  ffobart  y.  Frost,  6  Duer,  672 ;  Baker  y.  Beaman, 
6  Hill,  47 ;  Oonklin  y.  King,  10  N.  Y.  440,  446  ;  Buel  y.  Trustees 
of  Lochport,  3  id.  197,  200.  And  in  Olapp  y.  Oraves,  26  N.  Y.  418, 
the  principle  was  applied  to  the  support*  of  a  judgment  recoyered 
before  a  justice,  where  the  defendant,  a  non-resident,  was  proceeded 
against  by  a  long  instead  of  a  short  summons.  As  he  appeared  in 
the  action  and  took  no  objection  to  the  process,  the  jurisdiction 
oyer  him  was  held  to  be  complete;  and  that,  too,  when  the  statute 
provided  that  it  could  only  be  acqilired  by  the  senrice  of  a  short 
summons.  Other  cases  of  a  similar  nature  will  be  found  in  Vol. 
2,  Wait^s  Law  and  Practice,  17,  19. 

Neither  the  case  of  the  Buffalo  <§  State  Line  R.  R.  Co.  y.  Super- 
visors of  Erie,  48  N.  Y.  93,  nor  that  of  Blown  y.  Burdiek,  1  Hill,  130, 
is  opposed  to  this  principle.  In  the  latter,  the  real  property  of  infants 
had  been  sold  upon  proceedings  in  a  surrogate's  court,  without  the 
appointment  of  a  guardian  for  them.  Being  infants,  they  could 
not  waiye  the  defect,  and  for  that  reason  the  court  had  no  jurisdic- 
tion oyer  them.  According  to  the  authorities  applicable  to  the 
present  controyersy,  the  relator  was  concluded  by  the  proceedings, 
instituted  with  her  consent,  in  the  United  States  District  Oojirt, 
for  the  determination  of  the  dispute  concerning  the  title  to  the  money 
in  the  sherifPs  hands.  Dwight  y.  St.  John,  25  N.  Y.  203  ;  Embury  y. 
Conner,  8  id.  611,522.  The  determination  there  made  fully  justified 
him  in  paying  it  oyer  to  the  assignee ;  and  that  was  sufficient, 
under  the  circumstances  properly  appearing  in  the  full  hearing, 
allowed  by  the  order  directing  the  attachment,  to  exonerate  him 
from  the  ordinary  consequences  which  would  otherwise  haye  resulted 
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from  his  disobedience  of  the  order  of  the  10th  of  May,  1872.  By 
the  prooeedings  taken  with  the  relator's  consent,  she  precluded  her- 
self from  the  right  to  complain  of  snch  disobedience. 

The  order  appealed  from  shoald  be  reversed^  with  tlO  costs 
besides  disbnraements,  and  the  motion  made  denied,  with  $10  costs. 

Ordered  accordingly. 


Bakotbr  Fibb  Insurance  Company  v.  Tomlinson. 

Action — on  judgment  ^jtidgmenimuit  be  final  and  be  docketed. 

The  judgment  upon  which  an  action  may  be  brought  must  be  not  only  final 
within  the  technical  sense  of  the  term,  but  one  duly  docketed.  Accordingly, 
where  a  Judgment  of*  foredosure  directed  the  sale  of  the  mortgaged  premi- 
see,  and  the  payment  of  any  deficiency  by  defendant,  but  there  was  no 
confirmation  of  the  report  of  sale  or  docketing  of  a  Judgment  for  deficiency, 
heldt  that  an  action  was  not  maintainable  thereon  under  Code,  §  71. 

APPEAL  by  defendant  from  an  order  at  special  term  granting 
motion  for  leaye  to  sue  on  a  judgment  held  by  plaintiff,  the 
Hanoyer  Fire  Insurance  Company^  against  the  defendant,  Theo- 
dore Tomlinson.    SufGicient  facts  appear  in  the  opinion. 

TomUneonj  Wineor  <&  Marshy  for  appellant. 

Tracy t  Olmstead  &  Tracy ^  tot  respondent. 

Present — Davis,  P.  J.,  Bradt  and  Daniels,  J  J. 

Dayis,  p.  J.  This  action  was  bronght  for  the  foreclosure  of  a 
mortgage  executed  by  defendant,  Tomlinson,  to  the  plaintiff.  The 
papers  show  that  judgment  of  foreclosure  and  sale  was  rendered  in 
the  action  on  the  10th  day  of  October,  1862;  that  the  mortgaged 
premises  were  sold  under  the  direction  of  a  referee ;  that  the  pro- 
ceeds were  insufficient  to  pay  the  costs  and  expenses  of  the  suit, 
the  taxes  on  tiie  property,  and  the  amount  of  the  mortgage ;  that 
the  report  of  the  referee  filed  with  the  clerk  showed  the  amount  of 
the  deficiency  to  be  $2,051.36  on  the  3d  day  of  December,  1862; 
that  the  judgment  directed  the  deficiency  to  be  paid  by  the  defend- 
ant^  Tomlinson,  and  that  the  same  remains  wholly  unsatisfied.  It 
does  not  appear  that  the  report  of  the  referee  was  ever  confirmed 
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by  order  of  the  courts  and  the  certificate  of  the  clerk,  produced  by 
the  defendant,  shows  that  no  judgment  for  the  deficiency  was  ever 
docketed.  This  motion  is  founded  upon  section  71  of  the  Code, 
which  provides  that  no  action  shall  be  brought  upon  a  judgment 
rendered  in  any  court  of  this  State,  except  a  court  of  a  justice  of 
the  peace,  between  the  same  parties,  without  leave  of  the  court  for 
good  cause  shown,  on  notice  to  the  opposite  party. 

We  think  this  section  contemplates  the  case  of  a  judgment  not 
onlj  final  within  the  technical  sense  of  that  term,  but  one  which 
has  been  duly  docketed  and  upon  which  an  execution  may  be 
issued. 

The  judgment  in  this  case,  which  directed  the  foreclosure  of  the 
mortgage  and  a  sale  of  the  premises^  and  the  payment  of  any  defici- 
ency that  might  arise  upon  such  sale  by  the  defendant,  was  final' 
for  certain  purposes,  but  it  contemplated  further  steps  to  be  taken 
before  the  order  for  the  payment  of  the  deficiency  should  ripen  into 
a  personal  judgment  against  the  defendant.  One  of  these  steps 
was  the  confirmation  by  the  court  of  the  report  of  the  referee,  show- 
ing such  deficiency.  That  report  was  open  to  exceptions  to  be  filed 
by  the  defendant  sought  to  be  charged  personally,  who,  if  he  had 
appeared  in  the  action,  could  in  that  manner  contest  the  correct- 
ness of  the  report  in  respect  of  the  deficiency. 

Another  essential,  we  think,  was  the  docketing  of  a  judgment  by 
the  clerk  for  the  amount  of  the  deficiency.  No  execution  could 
issue  till  such  docketing  was  made,  because  the  execution  must  be 
against  property  only,  and  in  such  case  must  issue  to  the  sherifiE  of 
a  county  in  which  the  judgment  has  been  docketed.     Code,  §  87. 

We  are  of  opinion,  therefore,  in  this  ease,  that  there  was  no  judg- 
ment which  could  be  subjected  to  the  provisions  of  section  71  of 
the  Code. 

The  remedy  of  the  plaintiff  was  to  proceed  and  perfect  the 
judgment  for  the  deficiency,  and  not  resort  to  an  action  therefor. 
If  the  plaintiff  have  the  right  to  confirm  the  report  of  the  referee,  and 
docket  judgment  thereon,  it  has  now  a  more  speedy  and  efficient 
remedy  tlum  by  suit.  If  it  have  not  that  right,  it  is  not  entitled 
to  the  order  of  the  court  under  section  71,  to  give  color  to  other 
proceedings  it  may  be  advised  to  take. 

We  think  the  order  was  improvidently  granted,  and  should  be 
reversed,  with  $10  costs  of  this  appeal,  besides  disbursements.' 

Order  reversed. 
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proper. 

The  pioviflionB  of  Laws  of  1809,  chapter  803,  proyidingfor  the  organiaation  of  a 
hoard  of  aflaeeoora  in  the  city  of  New  York,  and  conferring  upon  it  the  dnty 
of  making  estimates  and  assessments  for  paving,  eta,  streets;  held,  to 
indnde  estimates  and  assessments  for  grading,  etc.,  of  streets  in  ponroance 
of  Laws  of  1867,  chapter  697,  notwithstanding  the  last-named  act  directed 
tike  estimates,  etc,  to  he  made  in  accordance  with  a  preTions  statute  then  in 
force. 

Where  a  hoard  to  revise  assessments  erroneously  decided  that  the  hoard  mak* 
ing  an  assessment  of  relator's  damages  had  no  jurisdiction,  and  refuse4  to 
pass  upon  such  assessment,  and  the  relator  was  unahle  to  ohtain  relief  hy 
action ;  Md,  that  a  mandamus  requixlng  such  hoard  of  revision  to  meet 
and  confirm  the  assessment  was  proper. 

APPEAL  by  defendants  from  an  order  at  special  term  allowing  a 
peremptory  mandamns. 
The  proceedings  were  institnted  upon  the  relation  of  Teresa  A. 
Doyle  against  Andrew  H.  Green  and  others  as  the  board  of  revis- 
ion,  eta,  of  assessment  lists  in  the  city  of  New  York,  and  Thomas 
B.  Asten  and  others  as  the  board  of  assessors  in  said  city  to  compel 
Baid  board  of  revision  to  confirm  an  assessment  list  for  altering  the 
grade  of  a  street.    The  facts  sufficiently  appear  in  the  opinion^ 

K  Dek^ield  Smith  and  William  Barnes,  for  appellants. 

James  A.  Veering,  for  respondents. 

Present — Datis,  P.  J.,  Beadt  and  BAmsiB,  J  J. 

Davis,  P.  J.  We  think  the  order  of  the  special  term  was  right 
for  the  following  reasons:  First.  In  establishing  a  new  grade  for 
One  Hundred  and  Twenty-second  street,  from  Monnt  Morris  square 
to  Ninth  avenue,  and  altering  the  former  grade,  the  commissioners 
of  Central  Park  acted  under  chapter  697  of  the  Laws  of  1867.  The 
third  section  of  that  act  provides  that  '^  all  damage  to  any  land,  or 
to  any  building  or  structure  thereon  existing  at  the  time  of  the  pas- 

of  this  act    *    *    *    by  reason  of  closing  such  street,  or  alter- 
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ing  the  grade  thereof ,  shall  be  ascertained  and  paid  in  the  manner 
specified  in  sections  three  and  four  of  an  act  entitled  ^  An  act  to 
make  permanent  the  grades  of  the  streets  and  avenues  of  the  city 
of  New  York,  passed  March  4, 1852.' "  The  building  of  the  relator 
was  erected  in  I860,  and  was  existing  at  the  time  of  the  passage  of 
the  act  of  1867.  The  damages  to  her  building  and  premises  by  the 
change  of  the  grade  were,  therefore,  a  proper  subject  of  estimate 
and  assessment. 

At  the  time  of  the  passage  of  the  act  of  1867  the  estimate  and 
assessment  of  the  damages  were  doubtless  to  be  made  in  the  mode 
pointed  out  by  the  act  of  1852  therein  referred  to,  and  a  reference 
to  the  last-named  act  shows  that  those  things  were  to  be  done  as 
provided  in  the  175th  section  of  the  act  of  April  9,  1813. 

But  the  legislature,  by  chapter  302  of  the  Laws  of  1869,  provided 
for  the  organization  of  aboard  of  assessors,  upon  which  it  conferred 
the  duty  of  making  the  estimate  and  assessments  required  by  law 
**  for  *  ♦  ♦  pitching,  paving,  regulating,  and  repairing  streets.'' 
The  estimate  and  assessment  of  damages  in  such  cases  as  the  rela- 
tor's are,  as  we  have  seen  above,  required  by  law,  and  the  language 
used  in  defining  the  duties  of  the  board  of  assessors,  as  above  quoted, 
is  broad  enough  to  include  the  regrading  of  streets  by  the  commis- 
sioners  of  parks  under  the  acts  of  1867.  If  the  words  ^'pitching, 
*  *  *  regulating,  and  repairing,"  as  used  in  the  act  of  1869,  are 
applicable  at  all  to  the  streets  and  avenues,  which  are  put  under  the 
exclusive  control  and  jurisdiction  of  that  commission,  there  seems 
to  be  no  reason  to  doubt  that  they  include  the  grading  anew  of  those 
streets  under  the  law  of  1867.  Otherwise  the  expenses  of  carrying  out 
their  powers  are  to  be  subdivided  for  the  purposes  of  estimate  and 
assessment,  and  in  the  mode  of  enforcement  and  collection.  The  sys- 
tem intended  to  be  created  and  applied  to  the  streets,  transferred  from 
the  general  jurisdiction  of  the  common  council  to  the  commission- 
ers of  parks,  would  be  seriously  complicated  and  embarrassed  by  a 
construction  which  should  hold  that  a  portion  of  the  damages  to 
be  estimated  and  assessed,  when  an  established  grade  is  changed,  is 
to  be  remanded  to  the  process  provided  by  the  law  of  1813,  while 
the  estimate  and  assessment  of  all  other  damages  growing  out  of 
the  same  improvement  are  to  be  conducted  by  the  board  of  assess- 
ors, created  under  the  act  of  1859.  We  are  of  opinion  that  the 
board  of  assessors  were  clothed  with  power  over  the  whole  subject. 
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and  that  their  estimate  and  assessment  of  the  damages  to  the  rela- 
tor's buildings  was  clearly  within  their  jurisdiction. 

Second.  The  board  of  revision  and  correction  constituted  by 
chapter  308  of  the  Laws  of  1861,  took  thereby  the  power  and  author- 
ity then  Tested  in  the  common  council  of  the  city  of  New  York 
''relatiye  to  assessment  lists  and  the  confirmation  thereof.''  It  is 
not  necessary  to  consider  the  question  whether  power  is  given  to 
that  board  to  review  the  awards  made  for  damage  in  cases  of  this 
kind,  or  whether « the  board  may  return  the  assessments,  with 
instroctionB  to  the  board  of  assessors  to  reconsider  and  revise  the 
awards.  Nothing  of  that  kind  has  been  attempted  in  this  case. 
But  as  we  understand  the  action  of  the  board  of  revision,  it  has 
returned  the  assessment  list  to  the  board  of  assessors  with  direction 
to  strike  out  the  assessment  of  the  relator's  damages  on  the  sole 
ground  that  the  latter  board  had  no  jurisdiction  to  estimate  and 
assess  them.  In  the  decision  of  that  question,  we  are  of  opinion 
that  the  board  of  revision  erred,  and  that  it  was  its  duty,  if  no 
other  objection  to  the  assessment  existed,  to  have  proceeded  to  its 
confirmation.  It  was  not  suggested  to  the  -  court  below,  that  any 
other  ground  of  objection  existed.  The  case  was  submitted  at  the 
special  term  upon  the  facts  presented  by  the  petition  and  affidavits 
on  the  part  of  the  relator,  which  were  either  conceded  or  assumed 
to  be  true,  and  for  that  reason  the  mandamus  was  made  peremptory. 
No  other  facts  are  suggested  to  us. 

It  is  urged  by  the  counsel  for  the  relator,  that  the  assessment 
had  become  confirmed  by  operation  of  law,  by  reason  of  the  lapse 
of  time.  The  act  of  1861  declares  that  the  revision  of  such  assess- 
ment lists  shall  be  made  without  delay,  so  that  the  same  shall  be 
confirmed  vrithin  thirty  days  from  the  time  they  shall  respectively 
be  presented  for  confirmation,  and  if  not  so  confirmed,  they  shaU 
be  deemed  to  be  confirmed  at  the  expiration  of  thirty  days  after 
they  shaU  be  respectively  so  presented  for  confirmation.  This 
provision  is  clearly  mandatory,  and  not  simply  directory. 
The  assessment  in  this  case  wad  presented  for  confirmation 
February  11,  1874.  No  action  was  taken  by  the  board  until 
the  26th  of  March,  1874,  when  the  resolution  remanding 
the  assessment  for  revision  was  adopted.  We  have  not  exam- 
ined subsequent  legislation  to  see  how  far  the  provision  of  the  act 
of  1861  may  have  been  modified,  because  we  do  not  deem  it  mate- 
rial to  pass  upon  the  effect  of  the  delay  of  more  than  thirty  days. 


132  FIBST  DEPARTMENT, 

People  ez  rel.  Doyle  ▼«  Gzeen. 

If,  however,  the  board  of  reyision  were  right  in  the  position  that 
the  board  of  asflessors  had  no  power  on  the  question  of  such  dam- 
ages, then  the  proceedings  of  the  latter  board  would  be  coram  non 
judice,  and  whoUy  Yoid.  No  lapse  of  time  would  confirm  such  a 
nuUit J,  and  there  would,  in  such  case,  be  no  objection  to  the  return 
of  the  lists  for  the  purpose  of  eradicating  the  excess  of  jurisdic- 
tion, and  conforming  it  to  the  authority  possessed  by  the  board  of 
assessors.  If  this  oould  not  be  done,  then  the  law  would  be  charge- 
able with  the  absurdil^  of  confirming,  by  lapse«of  time,  an  assess- 
ment which  it  must^  in  the  next  breath,  declare  to  be  absolutely 
Toid  for  want  of  jurisdictional  power  in  the  assessors  who  made  it. 

Third.  The  remedy  by  mandamus  seems  to  be  the  appropriate 
and  only  one  at  this  stage  of  the  proceedings.  The  relator  has  no 
remedy  by  action  at  law  for  her  damages.  They  are,  at  common 
law,  damnum  absque  injuria,  as  has  been  adjudicated  in  numerous 
cases.  BadcKffe,  JExr.,  t.  Brooldyn,  3  N.  Y.  195  ;  Mills  t.  Brooh^ 
lyn,  32  id.  489,  and  numerous  cases  therein  cited.  Her  sole 
remedy  is  through  the  special  proceedings  authorized  by  statute, 
and  unless  those  proceedings  are  regularly  brought  to  complete 
consummation,  she  cannot  enforce  payment,  as  permitted  by  the 
acts  above  referred  to.  Whatever  official  step  is  essential  to  that 
end,  whenever  it  becomes  a  duty  which  an  officer  or  board  of  offi- 
cers is  legally  bound  to  perform,  becomes  also  the  appropriate  sub- 
ject of  mandamus,  if  the  officer  refuses  to  perform  the  duty  to  the 
prejudice  of  public  or  private  rights.  In  this  case,  the  official 
requisite  to  perfect  the  assessment  list  is  withheld  in  good  faith, 
doubtless,  but  upon  an  untenable  ground,  which,  in  law,  is  no 
excuse.  And  beside  this,  the  board  of  assessors  are  directed  to  do 
an  act,  officially,  which  the  board  of  revision  had  not  authority  to 
command,  but  which,  if  vdone,  will  deprive  the  relator  of  legal 
rights  by  de  facto  destroying  an  assessment  lawfully  made  in  her 
favor.  To  compel  the  performance  of  official  duties,  which  will  pre- 
vent any  such  consequences,  seems  to  us  a  proper  office  of  the  writ 
of  mandamus ;  although  it  incidentally  arrests  action,  which,  when 
taken,  might  be  the  subject  of  other  remedies. 

Under  the  circumstances,  we  think  the  appellants  should  not  be 
charged  with  costs  of  the  appeal.  The  order  appealed  from  is 
affirmed. 

Order  affirmed. 
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GOURAUD  V.  TeUST. 

IVade-marh  —  inJHnffemefU  of —  ute  of  iumame. 

Plalntiir  had  for  iome  yean  muiiifaetaTed  and  Tended  an  article  called 
**  Qooraad's  Oriental  Cream."  Defendants,  aons  of  plaintiff,  but  having  a 
different  snmame,  commenced  to  manofaetare  and  vend  an  article  of  like 
nature  with  plaintiff's,  which  they  labeled  "Dr.  T.  F.  Gouraud's  Sons' 
Crtee  Orientale."  Sdd,  that  plaintiff  was  entitled  to  an  injunction  restrain- 
ing the  action  of  defendants. 

APPEAL  by  defendants  from  an  order  at  special  term^  continu- 
ing an  injunction.  The  action  ^as  brought  by  Trust  Felix 
Ctonraud  against  Andreas  H.  Trust  and  another^  to  restrain  the  use 
by  the  latter  of  an  alleged  imitation  of  plaintiff's  trade-mark. 
Ilie  plaintiff,  whose  original  name  was  Trust,  had  been  for  some 
years  engaged  in  manufacturing  and  vending  a  cosmetic,  which  he 
designated  and  labeled  as  '^T.  Felix  Gouraud's  Oriental  Oream  and 
Magical  Beautifier."  In  1870,  he,  by  legal  proceedings,  changed 
his  name  to  the  one  he  now  bears.  In  February,  1874,  the  defend- 
ants, who  are  sons  of  plaintiff,  commenced  to  manufacture  and 
rend  a  cosmetic  which  they  designated  and  labeled' as  ''Or4me 
Orientale,  by  Dr.  T.  F.  Gouraud's  Sons."  The  bottles  and  labels 
were  not  so  fair  as  their  general  appearance  was  concerned,  in  imi- 
tation of  those  of  plaintiff.  Such  other  facts  as  are  material 
oj^iear  in  the  opinion. 

Amos  Q,  HuUy  for  appellants,  cited  Town  v.  Stetson,  5  Abb. 
(N.  S.)  218  ;  Burgess  v.  Burgess,  17  Bug.  L.  &  Eq.  257 ;  Faber  v. 
Faier,  49  Bapb.  357  ;  S.  C,  3  Abb.  (K  S.)  115  ;  Upton  on  Trade- 
marks, 218,  220;  Partridge  y.  Menck,  2  Sandf.  Gh.  622;  Amoskeag 
Mamtf.  Co.  t.  Spear,  2  Sandf.  599,  612;  Corwin  v.  Daly,  7  Bosw.  222; 
Candee  v.  Deere,  6  Am.  Eep.  125;  Wother spoon  v.  Currie,  23  L.  T. 
(N.  8.)  443;  Canal  Co.  v.  Clarh,  13  Wall.  311;  Fetridge  t.  Wdls, 
4  Abb.  144 ;  Baity  v.  Hill,  8  L.  T.  (K  S.)  791 ;  Wolfe  v.  Goulard, 
18  How.  64  ;  WiUiams  y.  Johnson,  2  Bosw.  1. 

C  0.  Egan,  for  respondent. 

Present — Davis,  P.  J.,  BBADYand  Danibls,  JJ. 
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Datis,  p.  J.  A  careful  examination  of  the  pleadings  and  affi- 
davite  on  which  this  motion  was  made  and  opposed,  leads  me  to  the 
same  conclusions  reached  by  the  court  below. 

The  form  adopted  by  appellants  to  name  and  advertise  their 
preparaticm,  which,  it  is  conceded,  is  identical  with  that  made  by 
respondent,  seems  prima  facie  to  be  a  studied  effort  to  mislead  the 
public  into  the  belief  that  the  article  is  prepared  and  sold 
by  respondent,  or  perhaps  that  appellants  are  his  successors 
to  the  business  and  reputation  or  good-wiU  that  respondent 
has,  during  the  last  twenty-five  years,  established.  It  is  true,  the 
appellants  are  the  sons  of  tlie  respondent,  but  their  name  is  Trust 
and  not  Gouraud. 

They  have  the  right  to  describe  themselves  as  Dr.  Oouraud's  sons 
when  any  question  of  genealogy  or  legitimacy  arises^  or  when  their 
identification  as  his  children  becomes  important,  but  they  have 
no  legal  or  moral  right  to  connect  that  description  in  the  form 
they  have  done,  with  the  name  of  his  preparation,  changed  so 
slightly  as  it  is,  for  the  purpose  of  misleading  the  public  and  secur- 
ing a  trade  designed  for  and  supposed  by  purchasers  to  be  given  to 
him. 

It  seems  to  me  that  this  is  the  violation  of  his  right  and  prop- 
erty to  which  their  conduct  tends,  and  that  they  cannot  shield 
themselves  from  the  consequences  by  any  pretext  of  filial  respect  for 
the  name  to  which,  in  law,  the  father  is  alone  entitled. 

For  these  reasons  and  those  given  in  the  opinion  of  the  court 
below*  the  order  should  be  affirmed,  with  110  costs,  besides  dis- 
bursements. 

Order  affirmed. 

*The  following  Is  Hue  opinlcMi  at  ipedal  term  ref eired  to : 

DoHOHUB,  J.    It  Is  to  be  hoped  that  these  parties  may  let  the  litigation  of  the  famllj  for 
yean  rest,  but,  whatever  th^  may  do  aboat  It,  It  Is  the  duty  of  the  court  to  protect  each  In  1 

thetr  lights.  The  plaintUT  has  the  right  to  the  name  he  bears  and  nses,  and  the  name  he 
employs  on  his  goods,  and  by  his  energy  and  perBerenuioe,  whatever  may  be  his  faults,  has 
obtained  a  laige  sale  for  them.  Thisproceeding,  aslnnderitand  it,lsnotofthecharacter 
of  those  asking  to  be  protected  In  th^  use  of  mere  name  of  goods— as  **a  thousand 
flowers"  or  the  like,  but  simply  that  these  defendants  shall  not  so  entitle  their  goods  orpnt 
them  up  by  any  false  device  to  make  purchasers  believe  the  goods  sold  by  them  are  those 
of  the  plaintiff ;  In  other  words,  they  cannot  use  the  plaintiff  *s  name  and  credit  to  destroy 
his  tndeu  In  this  case  It  Is  apparent  by  Inspection  that  the  defendants,  while  vaiying  the 
shape  of  tfaelaheiand  its  style,  stOl,  by  the  ose  of  the  plaintiff  *s  name  in  the  manner  they  doi, 
hold  out  that  the  goods  sold  by  them  are— not  as  good  or  of  the  same  quality  as  tiba 
plaintiff's —but  his  goods,  so  that  perKWis  asking  for  them  may  be  deceived.  Th^  pretend 
that  they  are  wllling  todo  any  thing  to  avoid  the  appearance  of  Imitation,  but  this  Is 
wholly  at  variance  with  the  use  of  a  name  they  have  no  right  to. 
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Whalbn^  V.  Qloucestbb. 

NegUgence  —  duty  of  privaie  person  as  to  uu  of  street — opening  in  sidewalk  — 

landlord^ sUabiUty  for  failure  to  repair, 

Plaiiitiff  was  in  May,  1868,  injured  by  the  aptomin^  of  a  coal-hole  cover.  In 
the  sidewalk  in  front  of  defendant's  premises.  The  cover  had  been  ont  of 
repair  and  dangeroos  for  a  long  time  preyionsly.  At  the  time  the  premises 
were  in  possession  of  a  tenant  under  a  lease,  which  had  been  renewed 
shortly  before  May  1,  1868,  while  the  coyer  was  out  of  repair,  when  the 
defendant  agreed  to  put  the  premises,  and  the  tenant  to  keep  them,  in  good 
repair.  Hdd,  that  defendant  was  liable  for  the  injury  to  plaintiflf  (1)  by 
reason  of  her  obligation  to  the  pubUc,  In  the  use  otf  the  street  for  her  private 
purposes,  to  keep  the  same  safe,  and  (3)  by  reason  of  her  failure  to  put  the 
premises  in  repair,  as  agreed  with  her  tenant — even  if  the  possession  of  the 
tenant  would  otherwise  excuse  her. 

APPEAL  by  defendant  from  a  judgment  in  fayor  of  plaintifl, 
entered  upon  the  verdict  of  a  jury. 
The  action  was  brought  by  Margaret  Whalen  against  Elizabeth 
A.  Gloucester,  to  recover  for  personal  injuries  received  by  plaintiff 
from  falling  through  a  coal-hole  cover,  negligently  out  of  repair, 
in  the  sidewalk  in  front  of  defendant's  premises.  The  opinion  fully 
states  the  facts. 

F.  P.  Bettany,  for  appellant. 

K  W.  Townsmd  and  A.  R.  Dyett,  for  respondent. 

Present — Davis,  P.  J.,  Brady  and  Daniels,  J  J. 

Bbapt,  J.  The  plaintiff  in  this  action  was  severely  and  perma- 
nently injured  by  the  upturning  of  a  coal-slide  cover  on  the  side- 
walk of  the  defendant's  premises,  which  was  neither  fastened  by  a 
chain  nor  securely  rested  on  its  bed.  The  plaintiff,  on  alighting 
from  a  carriage  on  the  25th  of  May,  1868,  put  her  foot  upon  the 
cover.  It  turned  and  her  leg  went  down  the  hole  or  slide,  and  she 
was  severely  cut  by  one  of  the  prongs  or  plugb  forming  a  part  of 
the  cover.  The  premises  were  at  the  time  in  the  possession  of  the 
defendant's  tenant,  and  had  been  for  several  years  previously.  On 
the  Ist  of  May,  1868,  however,  he  renewed  his  lease  of  the  premises. 
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at  which  time,  or  rather  preyions  to  which  time  in  the  March  pre- 
ceding that  date^  the  defendant,  hy  the  agreement  of  renewal, 
was  to  pat  the  house  in  good  order,  and  the  tenant  was  to  keep  it 
in  that  condition.  There  was  eyidence  gi^en  showing  that  the 
coyer  had  been  in  a  dangerous  state  for  months  prior  to  the  Ist  of 
May,  1868,  one  of  the  three  prongs  necessary  to  keep  it  in  its  place 
haying  been  broken  at  that  time.  The  witness  who  gaye  that  eyi- 
dence  also  testified  that  he  slipped  oyer  it  himiself  and  saw  that 
there  was  one  plug  off.  '*I  was,"  he  said,  '^nearly  falling  in." 
It  was  also  shown  that  the  defendant  knewadiild  had  been  injured 
or  endangered  at  the  coyer.  Mr.  Peiser,  one  of  the  plaintiff's  wit- 
nesses, who  went  to  see  defendant  on  behalf  of  the  plaintiff,  detailed 
a  conyersation  with  her  in  which  he  said,  among  other  things, 
that  a  child  had  been  injured  at  the  same  place,  to  which  she 
said,  "  Oh,  no,  the  child  was  not  injured.  The  child  was  not  hurt  at 
aUL  "  It  is  true  that  the  defendant  denied  haying  had  any  conyersation 
about  a  child ;  but  the  testimony  was  pofdtiye  on  the  part  of  the 
witness.  The  defendant  did  not  deny  the  statement  of  her  tenant 
that  she  agreed  to  put  the  house  in  good  order,  or  haye  repairs 
done,  nor  did  she  show  any  permission  to  use  the  coyer  obtained 
from  the  city  authorities.  It  seems  to  haye  been  conceded  on  the 
trials  howeyer,  that  it  was  placed  where  it  was  by  proper  license  for 
that  purpose. 

Some  exceptions  to  the  introduction  of  eyidence  were  taken  dur- 
ing the  trial,  and  an  exception  also  taken  to  the  charge.  The  pre- 
siding judge  placed  the  defendant's  liability  chiefly  upon  the 
proposition  that  if  the  coyering  of  the  yault  or  slide  was /in  an 
insecure  condition  at  the  time  the  tenant  went  into  possession  on  the 
1st  of  May^  1868,  under  the  new  tenancy,  she  was  responsible  for  the 
injuries  receiyed  by  the  plaintiff.  The  accuracy  of  this  yiew  is  now 
presented  for  consideration.  The  liability  of  the  Mayor,  Aldermen 
and  Oommonalty  in  such  a  case  as  this  has  been  settled  (Seinhard 
y.  Mayor  of  New  York,  2  Daly,  243),  although  the  coyer  may 
haye  been  manufactured  after  their  regulation  on  the  subject  was 
made,  and  for  the  reason  that  it  is  their  duty  to  see  to  it  that  the 
coyers  are  secure  and  kept  so.  The  only  proyiso  limiting  such 
responsibility  is  that  the  Mayor,  etc.,  shall  haye  actual  or  construct- 
iye  notice  of  the  defect  in  the  coyer,  or  of  its  insecurity. 

Assuming,  and  the  assumption  is  for  her  benefit,  that  the  defend- 
ant had  permission  to  use  the  coyer  as  proyided  by  the  ordinances 
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(see  Bevised  Ordinances  of  1845,  chapter  18,  page  251),  the  use 
of  it  necessarily  imposed  upon  her  the  obligation  to  keep  it  in  repair 
fit  for  the  purpose,  and  perfectly  safe ;  as  safe  as  the  street  itself 
riioold  be  for  the  passer-by.  A  coyer  becomes  a  part  of  the  high- 
way or  walk,  and  must  be  as  secure  to  the  wayfarer  as  the  walk 
itself.  The  pnbUo  are  not  called  upon  to  examine  ordinances  relat- 
ing to  such  a  subject,  or  to  do  police  duty,  or  to  stop  and  examine 
the  vault  or  slide  covers  ;  they  have  a  right  to  assume  that  they  are 
safe,  unless  it  is  apparent  and  without  examination  that  they  are 
not  Beinhard  v.  Mayor  of  New  York,  supra.  The  defendant, 
having  sought  permission  to  use  the  street  or  walk  ^  for  her  private 
benefit,  took  upon  herself,  in  reference  thereto,  all  the  obligations 
imposed  by  law  upon  the  corporation.  She  assumed  a  duty  to  the 
public,  and  must  bear  the  burden.  Jonea  v.  Chantry,  4  N.  Y.  Sup. 
63 ;  Badway  v.  Briggs,  37  K  Y.  256.     - 

'^  It  is  a  weU-settled  rule ''  said  Fobtbb,  J.,  ''that  a  person  who 
interferes  in  any  way  with  a  sidewalk  in  a  city,  and  leaves  it  in  a  dan- 
gerous condition,  is  liable  for  injuries  caused  thereby,  whether  he 
knew  it  to  be  dangerous  or  not,  and  irrespective  of  any  permission 
from  the  public  authorities  to  do  the  work  from  which  the  injury 
arises.''  Sexton  v.  Zeti,  56  Barb.  119 ;  Davenport  v.  Buchman, 
37  N.  Y.  568 ;  Oongreve  v.  Smith,  18  id.  79. 

There  is,  however,  another  view  to  be  taken  of  this  case  which 
presents  the  theory  upon  which  the  defendant  was  held 
to  be  liable  on  the  triaL  It  appeared  and  the  jury  so  foxmd  that 
the  covering  was  in  an  insecure  condition,  out  of  repair  when  the 
new  term  of  the  defendant's  tenant  began,  and*had  been  so  prior 
to  that  time,  and  that  fact  was  sufficient  to  cast  upon  her  the  obli- 
gation to  remunerate  the  plaintiff  for  her  injuries.  The  principle 
has  been  decided.  Swords  v.  Edgar,  1  K  Y.  Sup.  Addenda,  23. 
The  defendants,  it  appeared  in  that  case,  leased  a  pier  to  another, 
the  lessee  agreeing  to  keep  the  same  in  repair.  At  the  time  of 
leasing  there  was  a  defect  in  the  pier,  in  consequence  of  which  the 
plaintiff's  intestate  received  injuries  of  which  he  died.  The  acci- 
dent happened  after  the  lessee  had  taken  possession.  Held,  that 
the  defendants  were  liable  for  the  injury.  In  Davenport  v.  Buch- 
man,  supra,  the  defendant  Buckman  (the  action  being  against 
him  and  the  mayor,  aldermen,  etc,  of  this  dty)  was,  it  appeared, 
the  owner  of  a  house  built  on  leased  ground.  He  had  allowed  the 
oellar-way  to  become  and  remain  in  a  dangerous  condition.    He 
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had  sublet  the  premises  agreeing  to  pat  them  in  repair^  but  he 
failed  to  do  so/ and  they  were,  therefore,  in  a  dangeroas  condition 
when  the  tenant  took  possession.  It  was  held  that  this  did  not 
operate  to  relieve  the  defendant  from  his  liability.  It  simply  added 
another  party  to  the  negligence. 

It  seems  to  be  clear,  therefore,  that  the  defendant  is  liable  on 
both  theories  herein  presented,  namely,  npon  her  obligation  to  the 
pnblic  in  her  nse  of  the  street  for  her  private  purposes,  and  upon 
her  failure  to  keep  the  premises  in  repair  as  between  her  tenant 
and  herself,  even  if  such  relation  of  landlord  and  tenant,  and  the 
consequent  possession  of  the  latter,  might  otherwise  excuse  her. 

The  evidence  relative  to  the  condition  of  the  plaintiff's  health, 
and  to  the  appearance  of  the  tumor  and  its  cause,  was  properly 
received.  She  had  a  right  to  show  all  the  circumstances  attending 
upon  and  the  result  of  the  injuries  received.  The  exceptions  thereto 
were  not  well  taken.  The  evidence  as  to  the  condition  of  the  cover- 
ing, prior  to  the  accident,  was  properly  admitted,  bearing  as  it  did 
upon  the  question  whether  the  defendant  had  put  the  premises  in 
order  at  or  immediately  prior  to  the  1st  of  May,^  1868.  The  exception 
to  the  judge's  charge  that  the  defendant  was  liable  if  the  defect 
existed  on  the  1st  of  May  was  not  well  taken  for  the  reasons  herein- 
before assigned. 

There  is  nothing,  therefore,  contained  in  the  case  which  callfl 
upon  us  to  reverse  or  interfere  with  the  judgment,  and  it  must  be 
affirmed. 

Judgment  affirmscL 


Joannes  v.  Jeknings. 

LSbd — truth  cf  ttaUment  a  bar  to  action.    Practice — motion  for  new  triaL 

In  a  dvil  action  for  libel  where  the  truth  of  the  alleged  libel  is  pleaded  in  jus- 
tification it  maj  be  proved  as  a  complete  bar,  and  in  sach  case  the  motives 
with  which  the  publication  was  made  are  not  material. 

The  practice  of  moving  for  a  new  trial  in  the  court  below,  without  stating  the 
grounds  npon  which  the  motion  is  made,  commented  npon  and  condemned. 

APPEAL  by  defendants  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  verdict  of  a  jury  and  from  an  order  denying 
a  motion  for  a  new  trial  on  the  minutes  of  the  court. 
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TLe  action  was  brought  by  George  the  Count  Joannes  against 
Louis  J.  Jennings  and  another  to  recover  damages  for  an  alleged 
malicious  libel  published  concerning  the  plaintiff^  an  attorney  and 
counselor  at  law^  in  the  New  York  Times,  a  newspaper^^of  which 
the  defendants  were  proprietors.  The  opinion  states  sufficient  facts 
for  an  understanding  of  the  points  passed  upon. 

Beardslee  di  Cole,  for  appellants. 

George,  the  Count  Joannes,  respondent  in  person,  cited  the  follow- 
ing '*  Collective  authority  in  support  of  plaintiff 's  verdict:  *'  Leland 
V.  Stme,  10 Mass.  459;  Weld  v.  BartUtt,  id.  470,473;  Stoney.  Cod- 
man,  15  Pick.  297;  Lamed  v.  Buffinfon,  3  Mass.  546;  Richards  v. 
Famhani,  13  Pick.  451;  Hawkins  v.  Riley,  17  B.  Monr.  (Ky.) 
101;  Fleet  v.  Hollenhemp,  13  id.  219;  Kountz  v.  Brown,  16  id* 
577;  Hair  v.  Little,  28  Ala.  236;  RoheHs  v.  Heim,  27  id.  678; 
Porter  v.  Seller,  23  Penn.  St.  424;  Robinson  v.  Rupert,  id.  523;  Orant 
V.  McDonogh,  7  La.  Ann.  447;  Cooh  v.  Oarza,  9  Tex.  368;  Graham  v. 
Roder,  5ii  141;  Cole  v.  Tucker,  6  id.  266;  Murphy  v.  Grain,  12  id. 
297;  Birchard  v.  Booth,  4  Wis.  67;  McCoy  v.  Danley,  20  Penn.  St. 
85;  Clark  v.  Bales,  15  Ark.  452;  Mc  Williams  v.  Bragg,  3  Wis. 
424;  Sherman  v.  Dutch,  16  IlL  283;  WolfY.  Cohen,  8  Kich.  (S.  C.) 
K  144";  Mitburn  v.  Beach,  14  Mo.  104;  Bradley  v.  Morris, 
Busbee  (N.  C),  395 ;  Bdl  v.  Morrison,  27  Miss.  68;  iSmt/A  v. 
-ExWn,  2  Sneed,  456;  WWier  v.  Borland,  21  Mo.  289;  PMtn  v. 
Kenderdine,  20  Penn.  St.  354;  McAfee  v.  Crofford,  13  How.  (U.  S.) 
447;  2>ay  v.  Woodworth,  id.  363;  Seymour  v,  McCormick,  16  id. 
480;  ^  V.  Bennett,  1  Abb.  289 ;  S.  C,  4  Duer,  247;  Tillotson  v. 
Cheetham,  3  Johns.  56;  JSToy^  v.  Gelston,  13  id.  141;  ITor^  v.  Jenkins, 
14  id.  352 ;  Woodward  v.  Paine,  15  id.  494 ;  JKn^  v.  Root,  4  Wend. 
113  ;  Fero  v.  Ruscoe,  4  N.  Y.  162;  Addington  v.  -4Zfo7j,  11  Wend. 
380;.  S.  C,  7  id.  26,  and  12  id.  215 ;  Dain  v.  Wycoff,  7  N.  Y.  191 ; 
Taylor  v.  Ca«rcA,  8  id.  452 ;  S.  C.  below,  1  E.  D.  Smith,  292 ; 
Bush  V.  Pressor,  11  N.  Y.  356 ;  Foster  v.  Hicks,  13  Barb.  663 ; 
Knight  v.  TFifcoa;,  18  id.  212. 

« 

Present — Davis,  P.  J.,  Bbady  and  Daihbls,  JJ. 

Davis,  P.  J.  At  the  close  of  the  case  a  certificate  of  the  clerk 
of  the  Circuit  Court  is  inserted,  which  contains  an  entry  in  these 
words  :  **  Motion  for  a  new  trial  on  the  judge's  minutes  denied.'* 
No  grounds  upon  which  the  motion  was  made  are  stated  ;   and  it 
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does  not  appear  whether  it  was  made  on  questions  of  law  or  of 
f acty  or  for  exoessiye  damages,  or  on  some  alleged  irregolarity.  It 
is  not  error  to  deny  a  general  motion  which  states  no  ground  what- 
ever ;  noi;  ought  this  court,  where  such  a  motion  is  made,  to  enter- 
tain  questions  not  suggested  to  the  court  below,  but  raised  here  for 
the  first  time.  The  i^actice  that  was  pursued  in  this  case  is,  how- 
ever, very  common.  It  is,  nevertheless,  wrong,  because  of  its  injus- 
tice to  the  judge  before  whom  the  case  was  tried,  who  is  entitled  to 
have  the  grounds  of  such  a  motion  specifically  pointed  out,  so  that 
he  may  have  the  opportunity  to  correct  any  error  that,  on  reflec- 
tion, may  appear  to  have  occurred,  or  to  consider  the  alleged  irreg- 
ularity or  the  impropriety  of  the  verdict  on  any  ground.  It  is  also 
unjust  to  the  successful  party,  because  no  opportunity  is  given  him 
to  know  on  what  ground  the  motion  wiU  be  attempted  to  be  sus- 
tained on  appeal    The  existing  practice  ought  to  be  corrected. 

In  this  case,  however,  we  have  looked  into  the  evidence,  and  ass 
satisfied  that  there  is  no  reason  for  disturbing  the  verdict  on  any 
question  of  fact,  nor  because  of  excessive  damages.  The  jury 
doubtless  found,  and  were  quite  justified  in  doing  so,  that  the  pub- 
lication, so  far  as  submitted  to  them,  was  made  for  the  purpose  of  the 
annoyance  and  ridicule  of  the  plaintiff.  The  damages  were,  there- 
fore, in  their  sound  discretion ;  and  if  they  concluded  that  when  a 
public  journal  of  acknowledged  infiuence  and  character  descends 
to  such  an  attack,  the  injury  may  be  measured  in  some  degree  by 
the  strength  of  the  assailant,  the  court  are  not  at  Uberty,  for  that 
reason,  to  interfere.  The  defendants  have  no  reason  to  complain 
of  the  manner  in  which  the  facts  of  the  case  were  submitted  to  the 
jury  by  the  learned  judge.  He  brought  their  attention  to  the  opiy 
question  which,  in  the  absence  of  proof  of  express  malice  in  pub- 
lishing the  affidavit,  was  proper  for  their  consideration,  and  he  sub- 
mitted that  question  to  them  with  great  clearness  and  equal  fairness. 

None  of  the  exceptions  to  the  charge,  or  to  the  refusals  to  charge 
as  requested,  seem  to  call  for  consideration  except  one. 

At  the  close  of  the  charge  the  defendants'  counsel  asked  the  court 
to  charge  that,  if  the  statements  preceding  the  affidavits,  which  do 
not  flow  from  the  affidavit  and  the  speech  itself,  be  true,  ^'  then  no 
action  will  lie  upon  them."  In  response  to  this  request  the  court 
charged:  ''If  you  find  from  the  evidence  that  even  although  the 
statements  which  precede  the  affidavit  do  not  legitimately  flow  from 
the  affidavit,  still  they  were  true;  then  the  defendants  would  be 
entitled  to  a  verdict,  unless  you  find  they  were  pubUshed  for  a  mali- 
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eiaus  purposed*  The  defendants'  counsel  excepted  to  the  last  por- 
tipn  of  this  charge  to  the  words  ^^  unless  you  find  they  were 
published  for  a  malicious  purpose.'' 

The  learned  judge  doubtless  had  in  his  mind  the  proyision  of  the 
ooQstitation,  under  which,  in  a  criminal  ease^  this  charge  would 
hsve  been  correct.  Section  8  of  article  1  of  our  State  constitution 
provides,  that  ''In  all  criminal  prosecutions  or  indictments  for 
libel  the  truth  may  be  given  in  evidence  to  the  jury;  and  if  it  shall 
appear  to  the  jury  that  the  matter  charged  as  libelous  is  true,  and 
was  published  with  good  motives,  and  for  justifiable  ends,  the  party 
shall  be  acquitted." 

This  provision  it  will  be  observed  is  limited  by  its  express  terms 
to  eriminal  prosecutions  and  indictments.  The  former  constitu- 
tion did  not,  in  this  connection,  contain  the  word  ''criminal,"  and 
it  was  thought  by  learned  and  able  jurists  that  the  provision  of  that 
constitution  was  applicable  to  civil  actions  for  libel.  See  Dollotoay 
V.  Turrill,  26  Wend*  383,  and  opinions  of  Senators  Boor  and  Ybb- 
FLAXOK,  pages  399-402.  All  doubt,  however,  was  removed  by  the 
insertion  of  the  word  "  criminal,"  as  it  now  appears  in  the  consti- 
tution of  1846. 

In  civil  actions  where  the  truth  of  the  alleged  libel  is  pleaded  in 
justification,  it  may  be  proved  as  a  complete  bar  to  the  suit;  and  in 
wmcik  case  the  motives  with  which  the  publication  was  made  are  not 
materiaL 

This  was  so  laid  down  both  by  the  Supreme  Oourt  and  by  the 
Court  of  Errors  in  the  celebrated  ease  of  Boot  v.  King,  7  Oow.  613; 
8.  C,  4  Wend.  113.  The  rule  is  the  same  in  slander;  and  as  it  was 
tersely  stated  by  Bboxfsoit,  J.,  in  Baum  v.  Cfbmse,  5  Hill,  196: 
"  Our  laws  allow  a  man  to  speak  the  truth  although  it  be  done 
nudiciously."  The  defendants  had  pleaded  in  justification  the  truth 
of  the  statements  which  preceded  the  affidavit,  and  had  given  evi- 
dence which  justified  the  submission  of  the  question  of  their  truth 
to  the  jury.  The  ohaarge  allowed  the  jury  even  if  they  found  the 
statement  to  be  true,  still  if  they  also  found  that  they  were  "  pub- 
lished for  a  malicious  purpose,"  to  give  the  plaintiff  a  verdict  for 
damages.  We  cannot,  to  a  legal  certainty,  see  that  the  verdict  was 
not  given  upon  such  findings.  Hence  there  was  a  fatal  error  which 
entitles  the  defendants  to  a  new  trial. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered. 
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Tenancy  by  the  curtesy — not  abrogated  by  atatiUee  relating  to  married  women. 
Trial — sttbmMon  of  question  of  fact  to  jury — praeHeeat.  Infancy. —  mar- 
ried ir\fant  female  eannot  devise  real  estate.  Fraudulent  eonoeyanee  —  ieiha 
cannot  attack.  JPiarties — v)ho  not  necessary  —  toainer  of  objection  to,  En- 
denee — memoranda. 

The  Btatates  relating  to  mftrried  women  have  not  changed  the  oommon-law  rale 
as  to  tenancy  by  the  cnrteay  in  lands  seized  by  the  wife  at  her  death,  and 
not  devised  by  her. 

At  a  trial  of  an  action,  for  the  purpose  of  removing  a  doud  from  the  title  to 
real  estate,  a  submission  was  made  to  the  Jary  of  a  single  question,  which 
was  the  only  one  in  dispute,  without  objection  from  defendant.  Held,  (1) 
that  defendant  was  bound  by  his  assent,  and  could  not  claim  such  course  to 
be  error,  and  (2)  that  the  court  under  the  Code  had  the  right  to  thus  submit  a 
disputed  question  of  fact. 

The  provision  of  Laws  1848,  chap.  200,  amended  by  the  Laws  1849,  chap. 
875,  that "  any  married  female  may  take  *  •  •  uid  convey  and  devise 
real  and  personal  property,"  does  not  authorize  a  married  female  Infant  to 
devise  real  estate. 

The  wife  of  L.  died,  seized  of  real  estate.  After  her  death,  L.  claiming  to  own 
the  fee  to  such  estate,  but  having  title  only  as  tenant  by  the  curtesy,  con- 
veyed to  defendant.  Held,  that  the  defendant  could  not  set  up  against  the 
heir  at  law  of  the  wife,  that  the  real  estate  was  purchased  with  the  money 
of  L.,  his  wife  taking  title  in  fraud  of  his  creditors. 

In  an  action  by  the  heir  at  law,  to  have  defendant's  claim  of  ownership  of  the 
fee  declared  invalid  as  a  cloud  on  the  title,  held,  (1)  that  L.  was  not  a  neces- 
sary party,  and  (2)  if  he  was,  the  question  of  defect  of  parties  could  only  be 
raised  by  demurrer. 

A  witness  held  entitled  to  refresh  his  memory  by  reference  to  memoranda. 

APPEAL  by  defendant  from  a  jndgment  in  favor  of  the  plain- 
tiff, entered  upon  the  verdict  of  a  jury. 

The  action  was  brought  by  Anna  Mary  Zimmermany  by  her  guard- 
ian ad  litem,  against  John  S.  SchoBufeldt^  to  establish  plaintiff's  title 
to  certain  real  estate. 

The  complaint  set  forth  that  the  mother  of  the  plaintiff  was,  at 
and  previous  to  her  death,  seized  of  the  premises  in  question,  which 
were  of  the  value  of  $8,000 ;  that  said  mother  departed  this  life 
June  25,  1864,  leaving  the  plaintiff  her  sole  surviving  daughter  and 
sole  heir  at  law^  who  thereupon  became  the  owner  in  fee-simple  of 
the  premises  in  question ;  that  on  the  22d  day  of  Sepfcember,  1866, 
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the  defendant  entered  upon  said  premises^  and  nnlawf ally  with- 
holds possession  thereof  from  the  plaintiff ;  that  the  mother  of  the 
plaintiff,  at  the  time  of  her  decease,  was  an  infant,  and  that  defend- 
ant claims  xmder  a  pretended  will  of  said  mother,  which  was  made 
by  her  when  an  infant,  and  is  null  and  void.  The  plaintiff  demanded 
judgment  for  18,000,  and  for  an  accounting  of  the  mesne  profits  of 
said  real  estate ;  that  the  title  to  the  same  in  fee-simple  may  be 
adjudged  to  be  in  the  plaintiff;  that  the  defendant  deliver  up 
possession  thereof,  and  that  plaintiff  may  have  such  other  relief  as 
may  be  just.  The  answer  denied^  among  other  things,  that  said 
mother  was  an  infant  at  her  decease,  and  set  up  title  in  the  defend- 
ant, through  a  conveyance  from  Leo  Zimmerman,  who  was  the 
devisee  thereof,  under  the  last  will  and  testament  of  said  mother. 
The  court  at  special  term  ordered  ^judgment,  declaring  the  will 
of  said  mother  inoperative  and  void,  and  that  the  fee  of  said  real 
estate  was  in  plaintiff.  The  question  of  the  life  estate  of  Leo  Zim- 
merman was  not  before  the  court,  and  was  not  passed  upon.  Such 
other  facts  as  are  material  appear  in  the  opinion. 

William  Henry  Anthony  for  appellant. 

James  Fergv^im  and  Wm.  W.  Mies,  for  respondent. 

Present — Davis,  P.  J.,  Bbadt  and  Dakielb,  JJ. 

Brady,  J.  It  may  be  said  that  the  complaint  in  this  action 
was  in  the  language  of  its  prayer  one  in  ejectment.  It  was  tried  as 
an  equity  cause ;  as  one  brought  to  Remove  a  cloud  from  the  plain- 
tiff's title.  One  question  only  was  submitted  to  the  jury.  There 
was  apparently  no  dispute  about  the  other  facts  on  which  the  plain- 
tiff relied.  It  is  also  apparent  that  no  valid  objection,  if  any,  was 
taken  to  the  coarse  adopted  by  the  presiding  jud^e.  The  plaintiff 
claimed  the  fee  jof  the  premises  mentioned  as  the  heir  at  law  of  her 
mother,  Anna  M.  Zimmerman,  who  died  while  under  the  age  of 
twenty-one  years.  The  defendant  claimed  the  fee  under  a  deed 
executed  by  Leo  Zimmerman  and  wife.  Zimmerman  derived 
his  title  from  the  will  of  his  former  wife,  the  plaintiff's  mother,  by 
which  he  was  made  sole  devisee.  The  action  of  ejectment  could 
not  be  maintained,  because  the  defendant's  grantor  was  tenant  by 
the  curtesy,  and  entitled  to  the  rents,  issues  and  profits  of  the 
land  during  his  life.    The  enabling  act,  in  reference  to  married 
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women,  passed  in  1848,  and  the  amendments  thereto,  in  1849,  haye 
not  changed  the  rule  of  the  common  law  in  this  respect.  Matter 
of  Winm,  2  Lans.  21 ;  Bamom  v.  Nichols,  22  K.  Y.  110 ;  Barnes 
Y.  Underwoody  47  id.  351 ;  Hatfield  r.  Sneden,  54  N.  Y.  280.  It 
was  doubtless  for  this  reason  that  the  trial  was  conducted  in  the 
manner  assumed  at  the  circuit.  ' 

It  was  claimed  upon  the  argument  of  the  appeal  that  the  defend- 
ant and  his  counsel  regarded  the  action  as  one  in  ejectment.  The 
plaintiff  and  her  counsel  insisted  that  it  had  not  been  so  regarded 
by  them,  and  had  not,  in*that  aspect,  been  presented  for  consider- 
ation ;  that  it  was  brought  and  prosecuted  for  the  sole  purpose  of 
removing  a  cloud  upon  the  plaintiffs  title,  and  had  been  tried  on 
that  theory.  The  presiding  judge  in  his  charge,  and  before  sub- 
mitting the  issue  to  the  jury^pon  which  they  were  to  pass,  said  : 
'^  Independently  of  this  will  itself,  the  husband,  during  his  life,  is 
tenant  by  the  curtesy,  and  would  haye  the  right  to  the  possession 
of  the  property,"  and  this  plainly  indicated  to  the  defendant's  coun- 
sel what  must  follow. 

The  issue  submitted  was  as  follows :  '^  Was  Anna  Mary  Zinuner- 
man,  the  mother  of  the  plaintiff,  twenty-one  years  of  age  at  the 
time  of  her  death  ?  "  and  to  that  disposition  of  the  case  no  objec- 
tion was  made.  The  counsel  for  the  defendant  excepted  generally 
to  the  charge,  and  specially  to  a  part  of  it  in  reference  to  the  testi- 
mony of  one  of  the  witnesses  which  bore  upon  the  age  of  the 
decedent.  The  defendant's  counsel  also  made  a  rjaquest  to  the 
court  to  charge,  but  it  did  not  relate  to  the  form  of  the  submission 
of  the  case  to  the  jury.  The  defendant  cannot  now  ayail  himsett 
of  the  informality,  if  one  occurred.  He  assented  to  the  issue  which 
was  submitted  to  the  jury  for  their  determination,  and  is  bound 
by  it. 

The  case  of  Carr  y.  Carr,  52  N.  Y.  252,  is  analogous  to  this  case. 
The  action  was  brought  to  recoyer  possession  of  a  house.  The 
defense  was  that  the  deed  under  which  the  plaintiff  claimed  was 
taken  by  him  simjJly  as  security  for  a  loan  of  money  to  the  defend- 
ant's deceased  husband.  At  the  dose  of  the  trial  at  circuit,  before 
a  jury,  and  after  a  request  to  charge  by  the  plaintiff  had  been 
refused,  and  exception  taken,  the  court  proposed  to  counsel  that 
the  jury  be  instructed  to  find  upon  particular  questions  of  fact  to 
be  stated  in  writing,  and  that,  after  yerdict  on  such  questions,  the 
cause  should  be  decided  by  the  court.    The  counsel  consented,  and 
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Qie  conrt  thereupon  submitted  the  questions  intended.  The  points 
taken,  among  others,  were  that  a  special  yerdict  must  present  all 
the  facts  necessary  to  require,  in  law,  a  judgment,  and  that  the 
verdict  rendered  on  the  question  must  be  treated  as  a  special  ver- 
dict or  as  a  mis-trial.  The  trial  was  pronounced  by  the  Court  of 
Appeals  one,  in  substance,  without  a  jury,  and  a  decision  upon  the 
whole  eyidence  with  the  aid  of  the  finding  of  the  jury  upon  the 
two  questions  of  fact,  and  the  yerdict*  and  judgment  were  sus- 
tained, although  the  record  did  not  disclose  what  other  facts  were 
found  by  the  court,  or  what  legal  effect,  if  any,  was  given  to  the 
fiicts  found  by  the  jury. 

In  this  case,  as  suggested,  the  proceedings  were,  in  substance  and 
effect,  the  same.  The  jury  found  the  only  disputed  fact  of  any 
importance,  and  the  court  pronounced  judgment  upon  their  find- 
ing. Indeed,  the  right  of  the  plaintiff  to  be  relieved  from  the 
deed  held  by  the  defendant  was  clear,  as  we  shall  see,  if  the  testa- 
trix under  whom  defendant's  grantor  claimed  was  incapable  of  making 
a  will.  The  assent  of  the  defendant  to  the  submission  of  the  ques- 
tion passed  upon  by  the  jury  was  equivalent  to  a  consent  thereto, 
vid  particularly  must  this  be  the  case  when  the  defendant  did  not 
ask  that  any  other  question  should  be  considered  by  the  jury. 
This  case  differs,  howeyer,  from  the  one  cited  in  this  respect, 
namely,  that  all  the  facts  appear  in  the  record,  and  the  judgment 
rendered  is  thoroughly  understood. 

Secondly.  Aside  from  this  contract,  there  can  be  no  doubt  of  the 
right  of  the  court,  under  the  Code,  when  the  cause  is  called  for 
trial,  to  order  questions  to  be  tried  by  the  jury  if  it  is  apparent  that 
their  determination  ydll  depend  upon  confiiciing  evidence.  (fBrien 
y.  BoweSy  4  Bosw.  657,  and  cases  cited.  See,  also,  Brinhley  v. 
BrinkUy^  2  N.  Y.  Sup.  501.  There  is  no  doubt  either,  that  if  such 
be  the  better  mode  of  disposing  of  the  controversy,  it  may  be  adop- 
ted during  the  trial  Church  y.  Freeman^  16  How.  294.  '^  I -sup- 
pose it  is  right,"  said  Justice  Habbis,  ^'  in  that  case,  to  have  the  aid 
of  the  jury  upon  the  trial  in  every  case  embraced  in  the  254th  sec- 
tion of  the  Code;  and  to  submit  to  its  determination  as  many  or  as 
few  questions  of  fact,  presented  by  the  pleadings,  as  it  may  deem 
expedient.  I  have,  in  repeated  instances,  ayailed  myself  of  this 
power  at  the  circuit." 

The  complaint,  notwithstanding  that  in  some  respects  it  may 
hare  been  in  form,  in  ejectment,  averred  all  the  facts  necessaiy 
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to  authorize  the  equitable  relief  granted  by  the  judgment.  It 
alleged  that  the  defendant  claimed  under  a  pretended  will  of  Anna 
Mary  Zimmerman,  and  that  she  was  an  infant,  under  twenty-one 
years,  incapable  of  devising  real  estate.  If  this  was  the  true  source 
of  the  defendant's  title,  as  it  was  shown  to  be,  then  the  deed  under 
which  he  claimed  was  a  cloud,  and  should  be  remoyed.  The 
defendant  was,  by  the  allegations  mentioned,  advised  of  the  precise 
nature  of  the  plaintiffs  claim,  and  cannot  be  regarded  as  haying 
been  surprised  at  the  mode  in  which  the  issue  was  disposed  of. 

It  appears  for  these  reasons  that  there  was  no  mis-trial,  and  that 
what  was  done  at  the  circuit  was  legally  and  properly  done  in  the 
respects  named.  The  respectiye  motions  of  the  defendant's  counsel 
for  a  dismissal  of  the  complaint  were  properly  denied ;  sufficient 
proof  had  been  given  to  authorize  the  submission  of  the  question 
entertained  by  the  court  to  the  jury,  and  on  the  counsel's  opening 
of  the  plaindlPs  case,  the  facts  stated  were  quite  sufficient  to 
demand  the  continuance  of  the  action,  containing,  as  it  did,  a  state> 
ment  of  the  facts  upon  which  she  relied  for  relief. 

These  views  dispose  of  the  question  in  relation  to  the  form  of  the 
trial.  The  act  of  1848,  chapter  200,  amended  in  1849,  chapter 
375,  provides  that  "  any  married  female  may  take,  by  inheritance, 
or  by  gift,  grant,  devise  or  bequest  from  any  person  other  than  her 
husband,  and  hold  to  her  sole  and  separate  use,  and  convey  and 
devise  real  and  personal  property  and  any  interest  or  estate  therein, 
and  the  rents,  issues  and  profits  thereof,  in  the  same  manner  and  with 
the  like  effect,  as  if  she  were  unmarried."  It  is  contended  that  the 
word  "  any"  qualifies  this  entire  provision,  and  makes  marriage  the 
important  requirement  without  consideration  of  age  other  than  the 
legal  age  of  marriage.  This  is,  however,  an  erroneous  view  of  the 
laws  in  question.  The  only  power  to  devise  real  property  given  by 
the  acts  mentioned,  to  married  females,  i^  Mke  that  which  they  could 
ezereise  if  unmarried.  They  may  devise  their  real  estate  in  the  same 
manner,  and  with  the  like  effect,  as  if  unmarried.  Such  is  the  quali- 
fication, such  the  limit.  They  were,  by  this  legislation,  relieved 
from  a  disability  created  by  marriage,  and  gifted  with  the  same  right 
in  the  respect  named,  as  other  persons  in  reference  to  the  age  at 
which  they  might  act  It  was  not  intended  to  give  them  any  greater 
power.  Unmarried,  they  had  no  power  to  make  a  testamentary 
disposition  of  their  real  estate  while  infanta.  The  statute  is  express 
upon  this  subject,  and  relates  to  both  sexes  :  ''  All  persons,  except 
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idiots,  persons  of  ansoand  mindy  married  women  and  infants,  may 
dsTise  their  real  estate/'  2  R  S.  57,  §  1.  The  act  of  1849,  supra^ 
repeats  the  prohibition  against  married  women,  contained  in  the 
Beirised  Statutes,  it  is  true,  but  that  against  infants  is  not  afFected. 
•See  Warhamy^  American  Home  Miss.  Soc,  12  N.  T.  240.  Anna 
Mary  Zimmerman,  therefore,  h&d  no  power  to  make  a  valid  will. 

It  was  also  suggested  on  the  trial,  that  Leo  Zimmerman,  the 
executor  of  the  last  will  and  testament  of  Anna  M.  Zimmerman, 
should  haye  been  made  a  party  to  the  action,  but  this  proposition 
was  not  sound.  He  was  devisee,  and  executor  under  the  will.  He 
had  conyeyed  all  his  interest  acquired  by  the  will,  and  as  to  the 
realty  was  estopped  by  his  grant.  He  had  nothing  to  reserve  —  no 
farther  interest.  •  He  not  only  aliened  his  interest,  but  he  was  a 
witness  on  the  trial,  and  as  the  father  of  the  plaintiff,  gave  evi- 
dence on  her  behalf. 

The  objection  stated  was  waived  however.  A  defect  T)f  parties 
apparent  on  the  face  of  the  complaint  must  be  presented  by 
demurrer,  or  it  is  waived.  Code,  §§  144,  147,  148;  Fisher  v.  Hally 
41  N.  Y.  416;  see  collection  of  authorities.  Wait's  Code,  240. 

None  of  the  exceptions  taken,  therefore,  seem  to  be  available. 
Those  already  considered  were  valueless,  and  those  that  remain  are 
equally  so.  The  right  of  a  witness  to  consult  a  paper  to  refresh  his 
memory  ca^j^not  be  questioned,  nor  his  competency  to  testify  to  the 
fact  recorded  by  it,  if  he  have  a  recollection  of  it  independently  of 
the  paper.  The  memorandum  is  only  auxiliary  and  not  necessarily 
a  part  of  the  evidence.  Cols  v.  Jessup^  10  N.  Y.  96;  RvsseU  v.  Hud. 
River  R.  R.  Co.,  17  id.  134;  Huff  v.  Bennett,  6  id.  337.  Such  was 
the  character  of  the  evidence  of  John  Peter,  the  father  of  the 
decedent,  Mrs.  Zimmerman,  and  the  objections  to  its  reception  and 
value  were  untenable. 

The  proposition  that  the  defendant  could  avail  himself  of  the 
fact  that  the  property  in  question  was  purchased  by  the  money  of 
his  grantor,  Leo  Zimmerman,  and  should,  therefore,  be  held  to 
have  passed  to  him  by  virtue  of  the  deed  of  the  latter,  cannot  be 
maintained.  The  conveyance  to  the  wife  is  not  condemned  by  law 
in  the  absence  of  proof  of  fraudulent  design,  and  is  valid  against 
aU  persons,  except  creditors  existing  at  the  time  of  the  conveyance, 
whose  demands  have  not  been  paid.  The  defendant  is  not  a  credf 
iter  of  such  standing.     Tappan  v.  Buttery  7  Bosw.  480;  Holmes  v. 
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Clark,  4%  Barb.  237;  Wilbur  v.  Fradmburgh,  52  id.  474;  Phelps  v. 
Wait,  30  N.  Y.  78;  Seward  v.  Jackson,  8  Cow.  406. 

These  are  the  only  questions  which  we  consider  it  necessary  to 
pass  upon  in  detail.  The  principles  hepe  enunciated  cover  those 
remaining,  which  are,  therefore,  declared  to  be  untenable.  No 
question  was  raised  upon  the  argument  about  the  form  of  the 
decree.     ' 

We  think  the  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 


Stephens  v.  Board  of  Education  of  Brooklyn. 

TitU — to  money  cbtained  upon  forged  inetrwmeni  does  not  «Mt$n  trantferee 
not  parting  with  vaiue.    Demand — when  neoeeeary. 

One  G.  upon  a  forged  bond  and  mortgage  obtained  from  plaintiff  a  sum  of 
money  which  he  paid  to  defendant  in  satisfaction  of  an  antecedent  debt. 
Held^  that  defendant,  not  having  parted  with  valae,  iiad  no  better  title  to  the 
monej  than  G.,  and  plaintiff  was  entitled  to  recover  the  same. 

RM,  also,  that  a  demand  was  a  condition  precedent  to  the  commencement  by 
plaintiff  of  an  action  against  defendant  to  recover  the  money. 

APPEAL  by  defendant  from  an  order  at  special  term  oyerruling 
a  demurrer  to  the  complaint. 
The  action  was  brought  by  Stephen  D.  Stephens  against  the 
Board  of  Education  of  the  Citf  of  Brooklyn  to  recover  money  which 
had  been  loaned  by  plaintiff  to  one  Qill  upon  a  forged  bond  and 
mortgage,  and  by  Oill  paid  to  defendant  The  facts  fully  appear 
in  the  opinion. 

Britton,  ^y  <t  Snell,  for  appellant,  upon  the  question  of  title> 
cited  Matter  of  Franklin  Bank,  1  Paige,  249;  Commercial  Bank  v. 
Hughes,  17  Wend.  94;  Graves  v.  Vudteg,  20  N.  Y.  76;  Marsh  ▼. 
Oneida  Bank,  34  Barb.  298;  JEtna  Nat.  Bank  v.  Fourth  Nat.  Batik, 
46  N.  Y.  82;  Williams  v.  Everett,  14  East,  682;  St^hms  v.  Bad- 
cock,  3  B.  &  Ad.  354;  Pierce  v.  Crafts,  12  Johns.  90;  Bapelfe  v, 
Bmory,  2  Dall.  51. 

'     Alonzo  0.  Farnham,  for  respondent. 

Present — Davis,  P.  J.,  Bbady  and  Daniels,  J  J. 
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Bbadt,  J.  This  action  was  brought  to  recover  a  sum  of  money 
received  tinder  the  following  circumstances:  William  L.  Oill,  being 
a  member  of  Hie  board  of  education  of  the  city  of  Brooklyn,  and 
while  acting  as  its  agent,  received  and  embezzled  certain  of  its 
moneys.  In  December,  1871,  Gill,  upon  a  forged  bond  and  mort- 
gage which  he  knew  to  be  such,  obtained  from  the  plaintiff  a  sum 
of  money,  namely,  14,129.34,  and  deposited  the  same  in  the  City 
National  Bank  to  his  credit  immediately,  and  upon  the  21st  of 
December,  1871.  He  had  at  the  time  of  the  deposit  to  his  credit 
the  sum  of  $17,  or  thereabouts.  Upon  depositing  the  amount,  as 
stated,  he  drew  his  check  in  favor  of  the  defendant  for  the  sum  of 
t8  600,  which  was  deposited  to  its  credit  by  its  secretary,  and  on 
the  23d  of  December  paid  to  the  bank  in  which  it  had  been 
deposited  by  him.  These  facts  are  all  abundantly  set  out  in  the 
complaint,  to  which  the  defendant  demurs. 

The  demurrer  was  overruled  at  special  term,  and  chiefly  upon  the 
authority  of  the  case  of  Causidiere  v.  Beers,  2  Keyes,  198.  The  facts 
in  that  case  were  these:  The  plaintiff  intrusted  money  of  his  to  a 
clerk,  and  the  latter,  having  gone  to  the  gambling  house  of  the 
defendant,  lost  it  at  play.  The  action  was  sustained  and  the 
plaintiff  had  judgment.  In  that  case  it  was  apparent  that  the 
defendant  obtained  the  money  by  a  process  condemned  as  unlawful 
and  unjust,  and  had  no  conscientious  or  equitable  claim  to  retain 
it  In  this  case  the  defendant  received  it  m  an  apparently  proper 
mode,  in  the  payment  of  a  just  claim,  having  no  share  in  or  notice 
of  the  illegal  manner  in  which  it  was  obtained  from  the  plaintiff. 
The  cases  cannot  rest  precisely,  therefore,  on  the  same  foundation. 

The  question  is  not,  however,  whether  the  defendants  received  it 
in  an  unlawful  manner,  but  whether,  having  received  it  in  form  in 
a  legal  manner,  it  can  be  withheld  against  the  plaintiff,  from  whom 
it  has  been  stolen,  and  this  question,  though  it  may  not  be 
determined  by  adjudications  precisely  similar,  can  be  disposed  of  on 
principles  decided  in  analogous  cases.  The  defendant's  debtor, 
Gill^  never  had  any  right,  title,  or  interest  in  the  money.  It 
belonged  to  the  plaintiff  as  long  as  Oill  held  it.  He  passed  it  away 
to  the  defendants  in  payment  of  a  precedent  debt,  there  being  no 
evidence  that  the  debt  was  discharged  or  any  security  parted  from 
by  them.  It  was  not  received,  therefore,  for  a  valuable  considera- 
tioiiy  within  the  law  merchant,  as  applied  to  negotiable  promissory 
notes,  so  as  to  shut  out  existing  equities.     Lawrence  v.  Clarhj  30 
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N.  Y.  128.  A  holder  can  claim  protection  from  the  defense  of  a 
party  whose  negotiable  paper  has  been  obtained  by  fraud  only  in 
case  he  has  parted  with  valne  or  suffered  some  injury  from  it. 
CardweU  v.  Sicks,  37  Barb.  458. 

It  waSy  as  said  in  Bapelje  t.  Emory,  2  Ball.  51^  54^  a  receipt  of 
money  unjustly  given  to  them^  or  at  least  without  a  yaluable  con- 
sideration. If  an  equal  amount  in  value  of  personal  property 
obtained  in  the  same  felonious  way  had  been  delivered  to  the 
defendant,  there  is  no  doubt  that  it  could  be  recovered  by  the 
owner  in  an  action  brought  for  that  purpose.  SdUus  v.  Everett, 
20  Wend.  267;  Brower  v.  Peahody,  13  N.  Y.  121.  The  defendant 
having  given  nothing  for  it,  and  their  debtor,  Gill,  having  no  title 
to  it,  the  defendant  should  not  be  permitted  to  retain  it 

The  case  of  Causidiere  v.  Beers  sustains  this  principle.  The 
business  of  the  defendant  in  that  cause  was  illegal,  it  is  true,  and  he 
acquired  no  title  to  any  money  obtained  through  its  agencies,  but 
the  defendant  in  legal  effect  as  to  the  title  stands  upon  precisely 
the  same  basis.  It  took  the  money  innocently  but  without  con- 
sideration, and  as  against  the  plaintiff  acquired  no  right  to  retain 
it.  It  is  in  no  better  position  than  if  it  had  been  in  the  fon^ 
of  a  note.  In  the  case  of  Callam  v.  Loyd,  6  Mees.  ft  Welsh.  26, 
cited  in  Cansidiere  v.  Beers,  the  plaintiff  gave  a  sum  of  money 
to  his  wife  to  keep  for  him.  Without  his  knowledge  she  took 
part  oi^  the  money,  a  £50  Bank  of  England  note,  and  deposited  it 
in  the  defendant's  hands  in  the  name  of  her  infant  son  by  a  former 
marriage,  taking  a  receipt  in  his  name  bearing  interest.  The  plain- 
tiff, when  he  discovered  the  fact,  demanded  the  money,  which  the 
defendant  refused  to  pay,  and  he  commenced  an  action.  He 
recovered,  and  the  judgment  was  sustained. 

''These  authorities,''  said  Bbown,  J.,  in  Causidiwre  v.  Beers,  in 
concluding  his  opinion,  *^  seem  to  me  to  be  decisive  of  the  rule  that 
where  one  receives  the  money  of  another,  and  has  not  the  right 
conscientiously  to  retain  it,  a  privity  between  the  true  owner  and 
the  receiver  will  be  implied,  as  well  as  a  promise  to  repay  it."  This 
is  such  a  case.  The  defendant  has  not  the  right  conscientiously 
to  retain  the  plaintiff's  money  and  it  ought  to  repay  it. 

It  does  not  appear,  however,  that  any  demand  was  made  of  the 
money  by  the  plaintiff  before  this  action  was  brought.  No  demand 
is  alleged  in  the  complaint.  The  question  arising  upon  that  snb- 
lect  is  not  alluded  to  by  the  learned  justice  in  his  opinion  delivered 
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afc  special  term,  and  is  not  disonssed  by  the  plaintifl  in  his  points. 
I  do  not  understand  that  the  defendants  owed  any  duty  to  the 
plaintiff  until  notice  of  his  claim  and  a  demand.  The  contract,  as 
said  in  Sears  y.  Pairicky  23  Wend.  528,  was  not  negotiable,  and 
there  is  not  and  cannot  be  any  privity  of  contract  between  the 
assignee  and  the  debtor  until  the  latter  has  notice  of  the  assign- 
ment. The  defendant  must  know  that  the  plaintiff  is  entitled  to 
the  money,  as  also  said  in  that  case,  before  the  law  will  imply  a 
promise  to  pay  him.  I  think  the  cases  analogous  on  the  necessity 
of  a  demand.  The  defendant  was  entitled  to  know  of  the  plain- 
tiff's claim  and  title  before  any  obligation  to  him  was  created.  In 
the  cases  of  CaUam  y.  Loyd,  and  Causidiere  y.  BeerSf  the  demand 
was,  it  would  seem,  regarded  as  necessary  to  the  right  of  action, 
for  it  was  made  in  each  of  those  cases  as  appears  by  the  reports. 

The  order  made  at  special  term  must,  for  this  reason,  be  reyersed, 
and  judgment  giyen  for  the  defendant  on  the  demurrer,  with  liberty 
to  the  plaintiff  to  amend  in  twenty  days  on  the  payment  of  the 
costs  of  the  demurrer  and  of  this  appeal. 

Ordered  accordingly. 


OowAK  V.  Matob  of  New  York. 

PiNNBGAK  y.  Mayor  of  New  York. 

* 

Qffear  —  eompeMaiion  to — derk  of  marine  court.    Supervieors — audit  of 

iUegal  dam  invalid. 

The  UBistant  clerk  in  the  Marine  Court  of  New  York,  who  received  a  regular 
official  salary,  held  not  entitled  to  extra  compensation  from  the  county  for 
"  fumishing'  naturalizatioii  papers  and  re-indexing  naturalization  books/' 
tliat  being  clerical  work  appertaining  to  the  office  of  derk  of  said  court,  and 
to  be  performed  b j  the  clerk  and  his  assistants. 

The  board  of  supervisors  audited  the  daim  for  extra  compensation.  Held, 
that  such  audit  was  in  violation  of  the  provision  of  Laws  of  1870,  chapter  190, 
g  7,  that "  no  allowance  beyond  legal  claims  shall  ever  be  allowed  by  the 
board  of  supervison/'  and  was  invalid,  and  gave  the  assistant  derk  no  legal 
light  to  payment. 
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APPEAL  by  defendants  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict  directed  by  the  court. 
The  action  was  brought  by  James  Cowan  against  the  Mayor, 
Aldermen  and  Commonalty  of  the  city  of  New  York,  to  recover 
an  alleged  claim  for  extra  services  as  clerk  and  assistant  in  the 
Marine  Court.  An  appeal  in  a  like  action  involving  a  claim  of  the 
same  nature  by  William  J.  Finnegan,  was  heard  at  the  same  time. 
The  necessary  facts  fully  appear  in  the  opinion. 

E.  Delafield  Smith,  for  appellants. 

Robert  H,  Strakariy  f or  respondent,  cited  People  y.  Stout,  23  Barb. 
349  ;  People  ex  rel.  Brown  v.  Oreen,  2  N.  Y.  Sup.  18,  24  ;  People 
ex  rel.  OutwtUer  v.  Cfreen,  66  N.  Y.  466 ;  People  v.  Supervu 
sore  of  Livingston,  12  How.  206  ;  Chase  v.  County  of  Saratoga, 
33  Barb.  603  ;  People  v.  Haws,  21  How.  183 ;  BrigM  v.  Supervi- 
sors of  Cf^mango,  18  Johns.  242 ;  DovMeday  v.  Supervisors  of 
Broojne,  2  Cow.  633  ;  Brady  v.  Supervisors  of  New  York,  2  Sandf. 
460;  S.  C,  10  N.  Y.  260 ;  People  v.  Supervisors  of  New  York, 
22  How.  71. 

Present — Davis,  P.  J.,  Brady  and  Daniels,  JJ. 

Davis,  P.  J.  The  complaint  of  the  respondent.  Cowan,  alleges 
^'  that  on  or  about  the  19th  day  of  June,  1870,  he  was  duly  appointed 
a  clerk  and  assistant  in  the  Marine  Court  of  the  city  of  New  York, 
and  that  from  the  date  of  his  said  appointment  up  to  the  17th  of 
February,  1874,  he  continued  to  do  and  perform  the  duties  incum- 
bent upon  him  as  such  clerk  and  assistant;  that  while  so  employed 
as  such  clerk  and  assistant  he  did  and  performed  extra  work, 
labor,  and  services  for  the  county  of  New  York  in  furnishing 
naturalization  papers,  and  re-indexing  naturalization  books,  etc., 
in  the  said  Marine  Court.'' 

The  specification  of  the  complaint  of  the  extra  work,  labor,  and 
services  shows  that  they  were  clerical  work  pertaining  to  the 
office  of  clerk  of  the  court,  and  to  be  performed  by  the  clerk  and 
his  deputies  and  assistants.  This  court  is  bound  to  take  judicial 
notice  that  '' furnishing  naturalization  papers,"  by  the  clerk  of  a 
court,  '^and  indexing  naturalization  books,"  when  neoessary,  are 
part  of  the  duties  devolving  upon  the  clerk  by  law,  and  extra  work, 
labor,  and  services  thereupon  can  mean  nothing  more  than  meeting 
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the  exigencies  of  some  unusual  pressure  of  that  class  of  duties  upon 
the  officer  either  by  working  out  of  ordinary  office  hours^  or  with 
greater  skill  and  diligence  during  such  hours. 

The  answer  alleges  in  substance  that  the  plaintiff  was  such  clerk 
and  assistant  of  the  Marine  Courts  a  salaried  officer^  and  that  it  was 
his  duty  to  perform  the  services  mentioned  in  the  complaint  with- 
out ezira  charge  or  compensation  beyond  the  salary  appurtenant  to 
his  office,  and  that  all  the  salary  appurtenant  to  his  office  has  here- 
tofore, and  before  the  commencement  of  this  action,  been  paid  to 
him  in  full,  and  it  was  admitted  on  the  trial  that  the  plaintiff  has 
receiyed  his  salary  as  alleged  in  the  answer. 

The  plaintiff  put  in  evidence  a  resolution  of  the  board  of  super- 
visors, adopted  August  23,  1871,  in  these  words :  ''  Resolved, 
That  the  comptroller  be  and  he  is  hereby  authorized  and 
directed  to  draw  his  warrant  in  favor  of  James  Cowan,  third 
assistant  clerk  of  the  Marine  Court  of  the  city  of  New  York,  for 
the  sum  of  one  thousand  dollars  ($1,000)  for  extra  services,  viz., 
for  furnishing  copies  of  naturalization  papers,  and  re-ind§xing 
naturalization  book  of  said  court,  and  charge  the  same  to  the 
proper  appropriation/*  This  resolution  shows  a  little  more  clearly 
that  the  work  done  pertained  altogether  to  the  office  of  the  clerk  as 
part  of  his  official  duties. 

The  first  point  made  by  the  appellants  is  that  the  respondent  had 
no  legal  claim  against  the  county  for  the  services  alleged  to  have 
been  rendered,  and  this  point  is  based  upon  the  ground  that  he  was 
a  salaried  officer  and  bound  to  perform  such  official  duties  for  the 
salary  pertaining  to  his  office,  and  without  additional  compensation. 
A  legal  claim  is  one  which  the  party  asserting  it  may  enforce  by 
action  or  by  some4)roceeding  at  law  or  in  equity.  We  think  the 
plaintiff 's  claim  was  not  of  that  character.  Li  Bright  v.  Supervi- 
sors of  Chenango,  18  Johns.  242,  it  was  held  that  where  the  services 
were  rendered  specially  for  the  benefit  of  the  county  and  for 
which  other  provision  had  not  been  made;  they  formed  a  proper  sub- 
ject of  compensation  by  the  board  of  supervisors.  But  in  the  matter 
of  MaUory  v.  Supervisors  of  Cortland,  2  Cow.  581,  it  was  held 
that  the  county  clerk,  who  was  by  law  clerk  of  the  Courts  of  Oyer 
and  Terminer  and  General  Sessions,  was  not  entitled  to  fees  for 
services  as  clerk  of  such  courts,  because  the  course  which  the  leg- 
islature had  taken  with  the  revised  fee  bill  evinced  "  that  they  did 
not  mean  to  allow  any  compensation ''  for  such  services. 
Vol.  VI,  N.  T.  Rbp.— 20 
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In  People  ex  reL  PJusnix  y.  Supervisors  of  New  York,  1  Hill,  362, 
367,  the  relator  was  district  attorney  of  the  city  and  county  of  New 
York.  The  statute  provided  that  "  the  district  attorney  of  the  city 
and  county  of  !N'ew  York  shall  receive  for  his  services  an  annuid 
salary  of  not  less  than  two  thousand  five  hundred  dollars  nor  more 
than  three  thousand  five  hundred  dollars,  to  be  fixed  and  paid  by  the 
common  council  of  that  city."  IKS.  383,  §  95.  The  salary  was 
fixed  at  $3,000 ;  subsequently,  the  legislature  devolved  upon  him  new 
duties,  bef oie  then  pertaining  to  the  sheriff  of  t£e  county.  Laws 
of  1830,  chap.  320,  §  52.  It  was  claimed  that  he  was  entitled  to 
additional  compensation  for  such  new  duties  beyond  the  amount  of 
his  .salary.  The  court  held  otherwise,  Bbokson,  J.,  by  whom  the 
opinion  was  pronounced,  saying  ^'  By  charging  the  attorney  with 
the  duty  of  suing  for  fines  without  making  provision  for  the  pay- 
ment of  costs,  the  legislature  has  in  effect  declared  that  the  salary 
of  the  ofiicer  is  to  be  deemed  the  compensation  for  them  as  well  as 
for  other  services.  It  is  impossible  for  a  salaried  officer  to  make  title 
to  an  increased  compensation  on  the  sole  ground  that  a  new  duty 
has  been  cast  upon  him  by  the  legislature.  And  in  Palmer  v. 
Mayor  of  New  Yorhy  2  Sandf.  318,  it  was  held  that  an  officer  had 
no  valid  claim  for  extra  remuneration  for  services  required  and 
rendered  in  the  duties  of  his  office  on  a  day  (Sunday)  on  which 
he  was  not  legally  bound  to  work.  And  see  Hatch  v.  Mann^  15 
Wend.  44  ;  United  States  v.  Fillebrown,  7  Pet  28. 

As  it  cannot  be  doubted  that  the  services  rendered  by  the  respond- 
ent were  within  the  scope  of  the  official  duties  of  the  clerk,  it 
seems  very  clear  that  no  claim  for  extra  labor  and  services  in  per- 
forming them  could  have  been  enforced  by  suit  or  mandamus.  But 
it  is  argued  that  the  questions  whether  these  services  were  rendered; 
whether  they  were  extra  ;  whether  they  should  be  paid  for,  and 
what  compensation  should  be  paid  for  them,  belonged  to  the  board 
of  supervisors,  who  were  sole  judges  in  respect  of  them,  and  that 
their  action  was  in  the  nature  of  a  judicial  determination,  and  was 
conclusive.  Oonceding  the  argument  to  be  sound  in  the  absence 
of  any  statutory  prohibition  or  restriction,  the  question  cannot  be 
the  same  where  such  a  statute  exists.  By  section  7,  of  chapter  190, 
of  the  Laws  of  1870,  it  is  declared  that  ^*  No  allowance  or  payment 
beyond  legal  claims  shall  ever  be  allowed  by  the  board  of  super- 
visors.'' This  provision  is  only  applicable  to  the  board  of  super- 
visors of  the  county  of  New  York.    It  is  insensible  and  idle,  unless 
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it  operates  to  take  away  from  that  body  all  jurisdiction  and  author- 
ity^  to  ullow  wd  pay  claims  that  are  not  legal ;  and  especially  is 
this  so,  when  the  amount  demanded,  and  attempted  to  be  allowed, 
is  beyond  the  legal  claim  of  the  party  for  the  services  embraced  in 
his  claim.  Withoat  doubt,  the  plain ti£F  had  an  entirely  legal  claim 
for  the  services  mentioned  in  his  complaint,  and  all  other  services 
rendered  by  him  in  the  discharge  of  the  duties  of  the  clerk  of  the 
court.  That  claim  was  his  salary,  and  since  it  appears  that  it  was 
paid  to  him,  we  must  assume  that  it  was  lawfully  audited  and 
allowed.  When,  therefore,  the  supervisors  undertook,  upon  their 
own  sense  of  propriety  or  justice,  to  direct  $1,000  more  to  be  paid 
to  him,  for  a  part  of  the  same  services  which  would  otherwise  have 
been  covered  and  compensated  by  his  salary,  they  were  attempting 
to  allow  and  pay  an  amount  beyond  his  legal  claim,  because  as  we 
have  seen,  no  law  awarded  it  to  him,  and  no  court,  by  any  suit  or 
proceeding,  could  have  adjudged  it  to  him.  This  was,  in  our  judg- 
ment, an  excess  of  authority  in  plain  violation  of  a  statute,  and  if 
the  acts  of  supervisors  are,  when  within  their  jurisdiction,  to  be 
deemed  judicial,  this  was  extra-judicial,  because  beyond  such  juris- 
diction. 

We  do  not  consider  their  view  at  all  in  conflict  with  OutwcUer  v. 
Qreeny  56  N.  Y.  466,  or  People  ex  rel.  Brmon  v.  OreeUy  2  N.  T. 
Sap.  18,  for  the  question  whether  the  supervisors  could  audit  and 
allow  a  claim  not  legal,  or  an  amount  for  official  services  beyond 
the  legal  claim  of  a  salaried  officer,  in  violation  of  au  express  stat- 
ute of  prohibition  was  not  before  the  court  in  either  of  those  cases. 

Without  considering  the  other  questions  raised  in  the  case,  we 
think  the  one  discussed  is  fatal  to  the  plaintiff's  recovery,  and  there- 
fore reverse  the  judgment  and  direct  a  new  trial,  with  costs  to  abide 
the  event. 

Judgment  reversed  and  new  trial  ordered. 
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Criminal  evidence  —  opinions  as  to  motive  for  act — assavU  with  intent  to  do 
bodily  harm.  Criminal  lato — right  of  person  threatened  with  attack  to  defend 
himself. 

At  a  trial  for  an  aasaalt  with  a  dangeroas  weapon,  the  defense  was  apprehended 
violence  from  the  complainant.  The  prisoner  had  testified  to  a  motion 
made  bj  complainant,  whereby  he  was  led  to  believe  that  the  complainant 
(who  had  strack  him)  intended  to  draw  a  pistol,  whereupon  the  judge  asked 
'*  can  you  explain  to  me  this  thing,  *  *  «  ^hy  he  should  have  put  his 
hand  in  his  pocket  after  giving  you  three  terrific  licks  in  the  face  ?  What 
was  the  occasion  of  his  drawing  a  pistol  ? "  and  "  I  don't  see  why  a  man, 
whipping  you  every  day,  that  you  should  suspect  that  he  would  draw  a  pis- 
tol ?  "  ffeldf  that  the  questions  were  improper,  as  calling  upon  the  prisoner 
to  state  a  motive  for  complainant's  act,  and  that  the  error,  was  such  as  to 
warrant  a  reversal. 

Although,  when  a  person  is  maltreated,  it  is  his  duty  to  seek  protection  from 
the  authorities,  an  omission  to  do  so  does  not  deprive  him  of  the  right  to 
defend  himself  when  attacked  to  the  same  extent  as  if  he  had  sought  such 
protection.  Accordingly,  a  charge  that  it  was  the  duty  of  the  prisoner,  if  he 
believed  his  life  or  person  to  be  in  peril  from  the  assaults  of  complainant, 
to  invoke  the  authorities  and  that  all  that  he  had  to  do  was  to  make 
a  complaint,  etc.,  to  deter  complainant  from  the  commission  of  any  violence, 
was  foreign  to  the  issue,  calculated  to  mislead  the  Jury,  and  erroneous. 

ERROR  to  the  New  York  Court  of  General  Idessions  to  review  the 
conviction  of  Frederick  Bvere  for  assault  with  a  dangerous 
weapon,  with  intent  to  do  bodily  harm.  SuflScient  facts  appear  in 
the  opinion. 

William  F.  Howe,  for  plaintiff  in  error. 

B,  K.  Phelps,  for  the  people. 

Present — Davis,  P.  J.,  Brady  and  Dakiels,  J  J. 

Bkady,  J.  The  defendant  was  arraigned  for  an  assault  with 
intent  to  kill  or  do  bodily  harm.  The  defense  was  justification. 
The  evidence  on  the  part  of  the  prisoner  tended  to  show  repeated 
acts  of  violence  against  him  by  the  complainant,  and  threats  against 
his  life,  which  the  prisoner  asserted  he  believed  the  complainant 
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would  carry  out.  On  the  occasion  when  the  assault  was  made  for 
which  the  prisoner  was  tried,  the  complainant  hegan  the  disturb- 
ance by  assailing  the  former,  as  the  prisoner  stated,  and  he  was 
sustained  in  the  material  part  of  his  evidence  thereupon  by  other 
witnesses. 

The  question  for  the  jury  was  whether  the  prisoner  was  justified 
in  believing  himself  to  be  in  peril,  and,  under  the  rules  of  law, 
authorized  to  resort  to  the  weapon  used  to  protect  himself.  These 
rules  were  properly  stated  to  the  jury,  and  although  it  is  apparent 
that  the  learned  recorder  entertained  very  decided  views  of  the  case 
presented,  he  cautioned  the  jury  againstHheir  influence  upon  them, 
instructing  them  that  it  was  their  duty  to  decide  the  questions 
involved,  and  to  decide  them  upon  their  own  appreciation  of  the 
evidence.  Upon  this  element  of  the  charge,  therefore,  if  there  had 
been  a  vaUd  exception,  it  would  necessarily  be  held  that  there  was 
no  error  committed.  The  expression  of  judicial  opinion  in  these 
eases  has  not  been  regarded  as  an  erroneous  exercise  of  judicial 
power.  Whether  the  prisoner  was  justified  in  doing  what  he  did, 
depends  upon  the  credibility  given  to  either  of  the  class  of  witnesses 
called  respectively  by  the  people  and  the  prisoner.  They  were  in 
conflict  upon  the  origin  of  the  fracas,  and  the  details  marking  its 
progress  and  consummation,  and,  therefore,  the  verdict  rendered 
must  be  conclusive,  unless  some  error,  arising  or  presented  upon 
exception,  was  committed  during  the  trial. 

The  prisoner,  upon  his  examination,  described  a  motion  of  the 
complainant's  hand  by  him  during  the  collision  between  them,  from 
which  he  thought  the  latter  designed  to  take  a  pistol  from  his 
pocket,  and,  in  reference  to  that  circumstance,  the  learned  recorder 
asked  the  question  :  *'  Evers,  can  you  explain  to  me  this  thing  ? 
While  Curran,  that  was  able  to  whip  you,  kept  picking  at  you  for 
amusement,  why  should  he  have  put  his  hand  in  his  pocket  after 
giving  you  three  terrific  licks  in  the  face  ?  What  was  the  occasion 
of  drawing  a  pistol  ? "  To  which  the  prisoner's  counsel  duly 
excepted.  The  prisoner  answered  :  *^  Your  honor,  I  am  no  fight- 
ing man  ;  he  is  a  very  desperate  man  ;  I  do  not  fight ; "  and  it  was 
followed  by  the  further  question  :  **  I  don't  see  why  a  man,  whip- 
ping you  every  day,  that  you  should  suspect  that  he  would  draw  a 
pistol  ?  "  which  was  answered,  and  without  exception,  as  follows  : 
''  He  was  threatening  my  life  all  the  time  he  seen  me ;  he  has 
throvm  a  man  overboard  ;  he  was  threatening  me  all  the  time,  call- 
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ing  me  never  by  my  right  name  ;  I  have  a  license  for  keeping  a 
sailors'  boarding-house ;  he  has  not ;  it  is  not  lawful  for  him  to 
do  it." 

The  question  excepted  to  was  objectionable.  It  called  upon  the 
prisoner  to  furnish  the  reason  or  state  a  motive  for  an  act  which  he 
regarded  as  indicative  of  a  design  to  kill  him,  or  do  him  some 
bodily  harm,  and  which  was  in  fact  the  pivot  point  of  his  defense. 
He  was  not  bound  to  explain  the  complainant's  conduct,  or  to 
express  any  opinion  upon  his  motive,  object  or  intent,  or  to  jgive 
any  reason  for  any  or  either  of  them.  He  was  under  no  obligation 
to  answer,  therefore,  the  question  propounded,  and  should  not  have 
been  subjected  to  it.  That  course  of  inquiry  might  have  been 
indulged  on  the  examination  of  the  complainant,  and  it  was  a  proper 
consideration  of  the  jury  in  determining  upon  the  evidence  whether 
the  prisoner  was  warranted  in  believing  himself  in  peril.  The 
pnsoner  was  to  be  held  bound  to  answer  as  to  facts  and  circum- 
stances, and  Qot  to  give  philosophical  deductions.  In  establishing 
his  defense,  it  was  sufficient  for  him  to  show  a  reasonable  ground 
for  apprehending  a  design  to  take  his  life,  or  to  do  him  some  great 
bodily  harm,  and  also  a  reasonable  ground  to  believe  the  danger 
imminent  that  such  design  would  be  accomplished,  although  it 
might  afterward  turn  out  that  such  appearances  were  false  and 
there  was  in  fact  no  such  design,  or  any  danger  that  it  would  be 
accomplished.  The  accused  must,  in  such  cases,  decide  at  his  peril 
upon  the  force  of  the  circumstances  in  which  he  is  placed,  for  that 
is  a  matter  subject  to  examination.     Shorter  y.  People,  2  N.  Y.  193. 

The  question  indeed  called  upon  the  witness  to  explain  two 
things,  namely,  why  should  the  complainant,  under  the  circum- 
stances, put  his  hand  into  his  pocket?  what  was  the  occasion  of  his 
drawing  a  pistol?  His  response,  as  an  answer  to  the  question,  was 
a  failure.  He  explained  neither.  He  reiterated  some  of  the  ele- 
ments of  his  defense,  but  gave  no  explanation.  His  failure  in  that 
respect  may  have  prejudiced  his  case.  It  is  impossible  for  us  to 
say  that  it  did  not.  The  object  of  the  question  or  its  purport  it 
is  not  difficult  to  understand.  The  learned  recorder  when  it  was 
asked  seems  to  have  been  impressed  with  the  conviction  that  the 
complainant  being  the  superior  power  —  the  conqueror,  so  to 
speak — it  was  absurd  in  him  to  resort  to  a  weapon,  but  that  waa 
for  the  jury  to  determine,  not  upon  the  reasons  or  opinions  of  the 
ief enduit,  but  upon  the  facts  and  circumstances  disclosed. 
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It  is  not  improper  to  suggest  that'  the  history  of  violence,  as 
revealed  by  cases  of  this  character,  well  demonstrate  that  the  victor 
does  not  always  rest  npon  his  triumph,  but  completes  it  by  unneces- 
sarily killing  his  victim.  His  passion  sometimes  governs,  and  not 
his  reason,  and  he  is  not,  therefore,  always  rational  in  his  con- 
clusions upon  the  events  in  which  he  has  taken  part.  It  did  not 
follow,  as  a  necessary  consequence,  that  the  complainant  having 
struck  the  prisoner  "three  terrific  blows  in  the  face,"  and  being 
apparently  master  of  the  situation,  he  would  not  make  any  other 
hostile  demonstration,  or  give  any  other  evidence  of  an  intention 
to  continue  the  violence. 

At  all  events  we  cannot  say  that  the  question  did  not  do  the 
prisoner  any  injury;  that  it  is  clear  beyond  rational  doubt  that  no 
harm  was  done  to  the  party  objecting,  and  upon  well-settled  jjrin- 
ciples  of  evidence  that  is  sufficient  to  demand  a  reversal  of  the 
judgment.  We  cannot  say  that  the  question  and  the  answer  given 
would  not  have  a  tendency  to  either  excite  the  passions,  arouse  the 
prejudices,  awaken  the  sympathies,  or  warp  or  influence  the  judg- 
ments of  the  jurors  in  any  degree,  and  thus  overcome  the  decisions 
on  the  subject.  People  v.  Gonzalez,  35  N.  Y.  59;  Vandervoort  v. 
Chuld,  36  id.  644;  Anderson  v.  BoMe,  W.  £  0.  R.  R.  Oo,,  54  id. 
334 

It  may  be  further  said  that  when  a  person  is  subjected  to  mal- 
treatment by  another  he  may  seek  protection  from  the  authorities, 
and  even  that  it  is  his  duty  to  do  so  as  a  conservator  of  the  peace;  but 
the  omission  to  do  it  does  not  in  any  way  deprive  him  of  the  pro- 
tection of  the  law,  and  when  assailed  he  may  defend  himself  in  the 
same  manner,  and  to  the  same  extent  and  by  the  same  means,  as 
if  he  had  sought  the  protecting  arm  of  the  law.  The  question  is 
not,  in  such  cases,  whether  the  prisoner  has  sought  that  remedy, 
but  whether  he  was  in  imminent  peril,  or  was  justified  in  believing 
himself  to  be,  when  he  did  the  act  complained  of.  See  cases  supra. 
The  charge  of  the  learned  recorder  that  "  If  this  prisoner  believed 
that  his  life  or  person  was  in  jeopardy  and  peril  by  the  aUeged 
repeated  assaults  made  by  th^  complainant,  it  was  his  duty  to  have 
invoked  the  aid  of  the  authorities  to  aid  in  saving  him  from  the 
infliction  of  any  wrong,  or  punishing  the  offender  for  a  wrong 
committed.  AH  that  the  prisoner  had  to  do  was  to  make  a  com- 
plaint before  a  magistrate,  and  the  complainant  would  have  been 
forced  to  have  given  bonds  to  keep  the  peace  to  deter  him  from  the 
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commission  of  any  violence,"  and  to  which  exception  was  taken, 
was,  therefore,  foreign  to  the  issue  and  erroneous.  It  was  calcu- 
lated either  to  lead  the  jury  to  the  conclusion  that  the  dut^  sug- 
gested was  so  ooupled  with  the  other  elements  of  justification  as  to 
make  that  defense  incomplete  without  its  performance,  or  to  the 
conclusion  that  the  prisoner  had,  by  omitting  to  do  as  suggested, 
failed  to  do  his  duty  and  was  censurable.  In  either  point  of  view 
it  was  objectionable.  It  had,  and  it  is  said  with  great  respect,  no 
pertinent  application  to  the  facts  developed,  and  had  no  legitimate 
bearing,  therefore,  upon  the  issue  to  be  determined. 

We  think  the  judgment   should  be  reversed  and  a  new  trial 
ordered. 

Jtidgment  reversed  and  new  trial  ordered. 


Mbbeitt  v.  Sawtkb, 

SUUuUe  of  limUaHen —Joint  ddfton,    TUU-^to  Judfftnent—aaiiffnmeni  for 

ben^  of  eredUors. 


It  is  the  settled  l&w  of  this  State  as  to  joint  debtors,  that  in  respect  to  the 
defense  of  the  statutes  of  Umitation,  each  stands  upon  bis  own  bottom. 

A  judgment  was  recovered  against  S.  and  H.,  jointly,  in  May,  1861.  In  March, 
1870,  an  action  thereon  was  commenced  against  S.  alone.  By  consent  of  S., 
the  complaint  was  amended  in  June,  1871,  by  joining  H.  as  co-defendant. 
HM,  (1)  that  the  twenty  years'  statute  of  limitation  was  a  bar  to  the  action 
against  H.,  and  (2)  that  the  consent  of  S.  to  the  joining  of  H.  did  not  waive 
the  defense. 

The  judgment  was  recovered  in  the  name  of  B.,  as  plaintiff,  upon  a  note 
embraced  in  an  assignment  by  him,  in  trust  for  creditors,  and  was  recovered 
for  the  benefit  of  the  trust,  ffdd,  that  while  the  trust  was  unexecuted  the 
title  to  the  judgment  was  not  in  B.,  but  in  his  assignee,  and  would  not  vest 
in  a  receiver  of  his  property,  and  this  was  not  affected  by  the  death  of  the 
assignee  intermediate  the  recovery  and  the  appoiniment  of  the  receiver. 

APPEAL  by  the  defendants  from  a  judgment  in  favor  of  plain- 
tiff, entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  Theron  Merritt,  as  receiver  of  Boswell 
H.  Sawyer,  against  William  Scott  and  James  A.  Hoyt,  as  survivors 
of  the  firm  of  James  A.  Hoyt  &  Co.,  upon  a  judgment.    Hoyt  was  ' 
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joined  as  defendant  subsequent  to  the  commencement  of  the  action. 
Soch  other  &ct8  as  are  material  appear  in  the  opinion,  i 

E.  B.  Orowell,  for  appellants. 

CharUa  JoneSj  for  respondents. 

Present — Davis,  P.  J.,  Bbady  and  Daniels,  JJ. 

Datis,  p.  J.  This  action  is  bronght  upon  a  judgment,  recoYered 
by  George  W.  Betts,  against  the  respondents,  as  surviving  partners 
of  the  firm  of  James  A.  Hoyt  &  Oo.  The  judgment  was  recoyered 
in  the  Supreme  Court  and  duly  entered  on  the  31st  day  of  May, 
1851. 

In  March,  1870,  the  plaintiff  commenced  an  action  on  said  judg- 
ment against  the  defendant  William  Scott,  alone,  describing  the 
judgment  in  the  complaint,  as  haying  been  recoyered  against  both 
of  the  respondents,  as  surviyors  of  the  firm  of  James  A.  Hoyt  & 
Co.  The  defendant  Scott  appeared  and  answered,  and  amongst 
other  things  alleged  the  recoyery  of  the  judgment  against  himself 
and  Hoyt,  jointly,  as  such  surviving  partners  ;  that  Hoyt  was  still 
living  and  was  a  necessary  party  to  the  action.  Afterward,  and  in 
June,  1871,  an  order  was  made  at  special  term,  on  consent  of  the 
attorneys  for  Scott,  directing  that  the  complaint  be  amended  by 
inserting  the  name  of  James  A.  Hoyt  as  defendant,  and  making 
such  other  changes  as  the  insertion  of  his  name  required.  In  June, 
1872,  Hoyt  appeared  in  the  action  by  Messrs.  Ball  ft  Beall,  his 
attorneys,  and  demanded  a  copy  of  the  complaint,  etc.,  to  be  served 
on  them.  The  amended  complaint  was  served  on  such  attorneys 
in  July  following,  to  which  Hoyt  separately  answered,  and  amongst 
other  things,  alleged  as  a  further  and  separate  defense,  '^  that  the 
cause  of  action,  stated  in  the  complaint,  did  not  accrue  within 
twenty  years  next  before  the  commencement  of  this  action.'' 

The  judgment  having  been  recovered  on  the  31st  day  of  May, 
1851,  twenty  years  had  not  elapsed  when  the  action  was  commenced 
against  Scott  alone  in  March,  1870.  But  when  Hoyt  was  made  a 
party  to  the  complaint  by  order  of  the  court  in  June,  1871,  more 
than  twenty  years  had  expired  since  the  recovery  of  the  judgment. 

By  section  70  of  the  Code  of  1848,  now  section  90,  and  section 
74  of  the  Code  of  1851,  it  is  provided  that  an  action  upon  a  judg- 
ment can  only  be  commenced  within  twenty  years. 
Vol.  VI,  N.  Y.  Rep.  —  21 
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After  much  judicial  conflict  it  is  the  settled  law  of  this  State  as 
to  joint-debtors^  that  in  respect  of  the  defense  of  the  statutes  of 
limitation^  each  stands  upon  his  own  bottom.  Van  Keuren  v.  Par- 
melee,  2  N.  Y.  523  (overruling  Johnson  v.  Beardslee,  15  Johns.  3, 
and  Patterson  v.  Choate,  7  Wend,  441);  Shoemaker  v.  Benedict y  11 
N.  Y.  176;  Lewis  v.  Woodworthy  2  id.  612;  Dmn  v.  Smithy  18  id. 
667  (overruling  Brawn  v.  Delqfieldy  1  Denio,  446);  Bogert  v.  Ver- 
milyay  10  K.  Y.  447.  And  it^  therefore,  does  not  follow  that  because 
one  of  such  debtors  cannot  interpose  the  statute  as  a  defense  others 
may  not. 

The  answer  of  Hoyt  in  this  case  setting  up  the  statute  of  limita- 
tion was  a  good  plea,  unless  the  action  is  to  be  deemed  commenced 
against  him  under  section  99  of  the  Code,  before  the  expiration  of 
the  twenty  years.  That  section  provides  that  '^  an  action  is  com- 
menced as  to  each  defendant  when  the  summons  is  served  on  him 
or  on  a  co-defendant  who  is  a  joint-contractory  or  otherwise  united 
in  interest  with  him,'^  Under  this  provision,  if  Hoyt  had  been 
joined  as  a  defendant  with  Scott  at  the  commencement  of  the 
action,  the  service  on  Scott  would  have  taken  the  case  out  of  the 
statute  of  limitation  as  to  both.  But  Scott  was  sued  alone.  He 
then  had  no  co-defendant  to  be  affected  by  service  on  him,  and 
although  the  cause  of  action  was  stated  to  be  a  joint  one  in  such  form 
that  Scott  could  plead  the  non-joinder  of  Hoyt  in  abatement,  that 
fact  does  not  answer  the  requirement  of  the  Code.  It  was  only 
because  Hoyt  was  not  a  co-defendant  that  Scott  could  plead  in 
abatement;  and  it  is  not  enough  to  show  by  the  form  of  pleading 
that  another  joint  debtor  ought  to  be  joined  in  the  suit,  to  consti- 
tute the  latter  so  far  a  defendant  that  the  suit  can  be  deemed  com- 
menced against  him  within  section  99  of  the  Code. 

The  question  then  must  depend  upon  the  effect  of  the  amend- 
ment of  the  complaint  ordered  by  the  court  in  June,  1871.  That 
order  was  made  by  consent  of  the  attorneys  of  Scott.  Hoyt  had 
no  notice  of  the  motion,  nor  did  he  appear  and  consent.  It  was 
made  after  the  statute  had  run  as  to  Hoyt.  The  cases  above  cited 
show  that  Scott  had  no  authority  either  by  payment  of  part  or  by 
express  promise  or  in  any  form  to  revive  the  judgment  as  against 
his  creditors.  Nor  do  we  think  either  he  or  his  attorneys  could  by 
consent  or  any  other  arrangements  so  amend  the  proceedings  that 
Hoyt  would  thereby  be  made  a  defendant,  by  relation  as  of  the  date 
when  the  action  was  commenced.    What  effect  Hoyt  voluntarily 
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ooming  in  and  consenting  to  snch  an  amendment  as  was  made 
would  haye  had,  need  not  be  discussed,  for  that  question  is  not 
before  ns.  The  order  of  June  9,  1871,  made  Hoyt  a  formal  party 
to  the  action  as  of  that  date  for  all  purposes  necessary  to  obviate 
the  plea  in  abatement  for  his  non-joinder,  and  for  such  other  pur- 
poses as  might  be  essential  to  the  prosecution  of  the  action  against 
Scott,  upon  the  alleged  joint  indebtedness.  But  it  did  not  and 
could  not  deprive  Hoyt  of  the  defense  already  accrued  under  the 
statute.  Had  Hoyt  been  brought  in  as  a  party  before  the  statute  , 
had  run,  the  suit  might  be  deemed  commenced  as  of  the  time  when 
he  was  made  a  party  and  the  seryice  actually  made  upon  his  co-de-- 
fendant  would,  under  the  Code,  have  saved  the  running  of  the 
statute.  He  appeared,  however,  in  the  action  more  than  a  year 
after  the  amendment  and  pleaded  the  statute  of  limitation  as  a 
defense.  We  think  he  was  clearly  entitled  to  the  benefit  of  that 
plea;  and  the  plaintiff  having  shown  no  fact  taking  the  case  out  of 
the  statute  as  against  him,  he  was  entitled  to  judgment  in  his 
&vor. 

As  to  him,  therefore,  the  judgment  must  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

The  findings  and  conclusions  of  the  learned  referee  in  regard  to 
the  judgment,  and  that  it  was  upon  an  assigned  note,  and  was 
recovered  by  Betts  in  his  own  name  for  the  benefit  of  the  trust, 
seem  to  us  correct  under  the  pleadings  and  evidence.  We  are  not 
able  to  see  how  the  plaintiff,  as  receiver  of  the  assignee,  Boswell  H. 
Sawyer,  acquired  title  to  the  judgment  in  suit.  It  appears  that 
Sawyer  became  insolvent  in  1850  and  made  an  assignment  of  his 
property  to  George  W.  Betts  in  trust  for  his  creditors,  making  three 
classes,  the  first  and  second  being  preferred  creditors,  and  the  third 
his  general  creditors.  Betts  accepted  the  trust  and  proceeded  in 
its  execution  so  far  as  to  pay  off  the  preferred  indebtedness  to  him- 
self, and  then,  with  the  assent  of  creditors  of  the  next  class,  he 
appointed  Mr.  Sawyer  an  agent  to  collect  the  assets.  Sawyer  made 
collections  and  paid  the  second  class  of  creditors  ten  per  cent 
on  their  debts.  Betts  died,  leaving  the  trust  unexecuted.  He  left 
no  will  and  no  assets,  and  administration  was  not  taken  out  upon 
his  estate. 

The  death  of  Betts  revoked  the  agency  of  Sawyer.  Sawyer  had 
no  title  or  legal  interest  in  the  property  beyond  the  possible  rever- 
sion of  a  surplus  after  the  payment  of  all  his  debts  and  the  complete 
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ekecution  of  the  trast.  Nothing  could  be  reached  in  a  suit  against 
him  while  the  trust  under  the  assignment  remained  in  force,  but 
that  possible  contingent  interest.  The  suit  in  which  the  plaintiff 
was  appointed  receiyer  on  an  ex  parte  application  was  brought  by 
Jacob  S.  Merritt  against  Boswell  H.  Sawyer.  Neither  the  heirs  of 
Betts  nor  any  represenfcatiye  of  him  was  made  a  party.  Although  the 
order  appoints  the  plaintiff  receiver  of  all  the  property^  assets  and 
effects  of  every  nature  and  kind  which  have  not  been  collected  and 
converted  into  cash  and  distributed  under  an  assignment  made  by 
the  defendant^  Boswell  H.  Sawyer^  to  Geoige  Betts  in  the  year 
1852,  yet  it  is  diflScult  to  see  how  the  receiver  could  acquire, 
under  such  order,  any  other  legal  title  or  interest  in  such  property 
than  Sawyer  himself  had.  On  the  death  of  Betts  no  title  reverted 
to  Sawyer.  Probably,  under  the  circumstances,  a  court  of  equity 
might  have  been  invpked  in  a  proper  action  to  appoint  a  trustee  to 
complete  the  unexecuted  trust  of  the  assignment,  but  it  does  not 
appear  that  the  proceeding  in  which  the  plaintiff  was  appointed  was 
of  that  nature,  nor  that  his  receivership  was  created  for  the  purjKMe 
of  executing  such  trust. 

Possibly,  on  a  new  trial,  something  further  may  be  shown  to 
uphold  the  right  of  plaintiff  to  maintain  the  action,  but,  as  the 
case  now  appears,  the  reversal  of  the  judgment  and  the  new  trial 
should  extend  to  both  of  the  defendants. 

Judgment  reversed  and  new  trial, ordered. 


Bbown  v.  Mayob  of  New  Tobk. 

SiahUory  proeeedingB — mutt  be  HrieUyfotiawed,    New  York  eiijf.    Evidence  — 

ojfteial  cert^fieate. 

It  ifl  a  well-settled  rule  hi  respect  to  all  parelj  statatory  prooeedings  that  if  a 
oomplianoe  with  the  requiremeiits  appeara  to  have  heen  omitted  in  an  j  eesen- 
tial  respect,  the  determioation  ultimatelj  made  in  a  nallitf  .  And  the  want  of 
jarisdiction  maj  be  inquired  into  in  a  (x>llateral  proceeding. 

Bj  Laws  1872,  chapter  580,  it  was  provided  with  respect  to  certain  contracts  for 
pnblic  work  in  the  city  of  New  York,  informally  entered  into  and  not  bind- 
ing on  the  city,  that  oommlsBionera  therein  named  should,  upon  notice  to  the 
comptroller,  and  with  an  jopportunlty  to  all  interested  parties  to  be  heard, 
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examine  into  such  oontracta  and  certify  their  determination,  and  if  they 
should  certify  that  no  fraud  was  perpetrated  in  relation  to  any  contract,  such 
contract  should  become  valid  and  binding  upon  the  city,  and  that  the  certi- 
ficate made  should  be  final  and  condusiye  on  the  question  of  fraud.  HM, 
(1)  that  a  conformity  to  the  requirements  of  the  statute  was  essential  to  con- 
fer jurisdiction  on  the  commissioners,  and  that  a  certificate  given  without  an 
opportunity  to  the  comptroller  to  be  heard,  and  without  an  examination,  was 
not  valid ;  (2)  that  the  certificate  was  only  presumptive  evidence  of  the  per- 
formance by  the  commissioners  of  the  required  acts,  and  (8)  that  such  certifi- 
cate would  not  be  conclusive  upon  the  question  of  the  due  performance  of 
the  amiraot,  or  any  other  question  but  fnud. 

APPEAL  by  defendants  from  a  jadgment  in  favor  of  plaintiff, 
entered  apon  the  report  of  a  referee. 
The  action  was  brought  by  John  L.  Brown  against  the  Mayor, 
etc.,  of  the  city  of  New  York,  to  recover  upon  a  contract  for  pub- 
lic work.     The  necessary  facts  fully  appear  in  the  opinion. 

K  DdafiM  Smith  and  Jatn&s  JT.  Smith,  for  appellants. 
John  E.  Dwdifij  for  respondent 

Present — Dayis,  P.  J.,  Brady  and  Dakibls,  J  J. 

Daxibls,  J.  The  recovery  in  this  action  was  for  work  done  and 
materials  supplied  in  performing  a  contract  not  entered  into  in  the 
manner  provided  for  by  certain  laws  relating  to  the  city  of  New 
York,  and  for  that  reason,  incapable  of  being  enforced  by  legal 
proceedings.  In  187^,  an  act  was  passed  for  the  relief  of  claimants 
under  contracts  defectiyely  entered  into  for  city  improvements 
which  included  the  one  made  with  the  plaintiff.  It  provided  that 
certain  commissioners  named  in  it,  upon  notice  served  within  thirty 
days  after  the  passage  of  the  act  on  the  comptroller,  should  examine 
into  the  facts  and  circumstances  relating  to  such  contract,  and  also 
into  the  work  performed  under  the  same;  that  they  should  give  an 
opportunity  for  a  hearing  to  the  parties  interested,  serving  such 
notice,  and  to  the  comptroller  of  the  city  of  New  York ;  and 
within  ninety  days  after  the  passage  of  the  act,  should  certify  their 
determination  on  the  contract  submitted  to  their  examination.  If 
they  became  satisfied  that  no  fraud  was  perpetrated  in  relation  to 
the  contract  or  the  performance  thereof,  then  they  were  required  to 
make  a  certificate  to  that  effect ;  and  from  that  time  the  contract 


166  FIEST  DEPAETMENT, 

Brown  ▼.  Mayor  of  New  Tork. 

became  valid  and  binding  upon  the  defendants,  and  the  certificate 
made  was  declared  final  and  conclusiye  as  to  all  questions  of  fraud 
in  relation  to  such  contract  and  the  performance  thereof.  Laws  of 
1872,  chap.  580,  §§  1,  2. 

The  proceeding  provided  for  was  in  the  nature  of  a  trial,  on  which 
it  was  essential  that  an  opportunity  for  a  hearing  should  be  given 
in  order  to  render  the  certificate  of  the  commissioners  binding  and 
obligatory.  That  was  expressly  declared  by  the  second  section  of 
the  act,  and  it  was  only  by  conforming  to  that  requirement  that 
authority  was  given  to  the  commissioners  to  make  a  decision.  With- 
out an  opportunity  for  a  hearing  and  an  active  investigation  by  them 
they  could  not  conclude  either  party  to  the  proceeding  provided  for. 
It  was  statutory  and  special  in  its  nature,  requiring  a  substantial 
compliance  with  the  course  prescribed  to  confer  jurisdiction.  That 
is  the  well-settled  rule  in  respect  to  all  purely  statutory  proceedings 
as  this  was.  And  if  a  compliance  with  the  requirements  appears 
to  have  been  omitted  in  any  essential  respect,  the  determination 
ultimately  made  is  a  nullity.  Bloom  v.  Burdick,  1  Hill,  131;  Stone 
V.  Miller,  62  Barb.  431,  442;  Miller  v.  Brinkerhoff,  4  Denio,  118; 
Staples  V.  Fairchild,  3  N.  Y.  41,  46;  People  v.  Soper,  7  id.  428,  431. 
And  this  want  of  jurisdiction  may  be  inquired  into  in  a  collateral 
proceeding.     Chemung  Canal  Bank  v.  Judson,  8  N.  Y,  254. 

The  defendants'  answer  averred  that  no  opportunity  had  been 
given  to  the  comptroller  to  be  heard  in  relation  to  the  certificate 
which  the  commissioners  made  upon  the  plaintifi!'s  contract,  and 
that  he  was  not  heard  either  in  person  or  by  counseL  And  it 
further  alleged  that  they  adjourned  eine  die  without  having  exam- 
ined into  the  facts  and  circumstances  relating  to  the  plaintiff's 
contract,  and  without  having  heard  the  plaintiff  or  the  comptroller 
in  relation  to  it,  and  without  having  passed  upon  it. 

After  the  plaintiff  rested  his  case,  consisting  in  part  of  proof  of 
the  contract  and  the  certificate  of  the  commissioners  upon  it,  the 
defendant  offered  to  show  by  Mr.  Strahan,  the  counsel  for  the  city, 
that  the  contract  was  never  presented  to  the  commissioners,  and 
that  it  was  never  investigated  by  them.  This  was  excluded  on  the 
plaintiff's  objection,  and  the  defendants  excepted.  The  witness 
was  also  asked  whether  there  was  any  investigation  before  the  com- 
missioners as  to  the  performance  of  the  work  or  the  execution  of 
the  contract,  or  as  to  whether  any  fraud  had  been  perpetrated  iu 
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reference  to  or  in  making  it.  That  upon  like  objection  was 
ezclnded  and  the  defendants  excepted. 

The  rulings  cannot  be  sustained.  If  the  facts  were  as  the 
defendants  proposed  to  show  them  then  the  certificate  was  a  nullity, 
for  it  was  made  without  authority.  The  commissioners  had  no 
power  under  the  statute  to  make  it  if  the  contract  was  neither  pre- 
sented to  nor  investigated  by  them.  Their  certificate  was  but  pre- 
sumptive evidence  at  most,  and  the  defendants  offered  by  proof  to 
overcome  the  presumption  by  showing  that  the  facts  stated  in  it 
were  not  true.  Before  they  could  lawfully  make  it  they  were 
required  to  examine  into  the  facts  and  circumstances  relating  to 
the  contract  that  they  certified  they  had  done.  But  the  substance 
of  the  offer  made  was  to  show  that  to  be  untrue.  By  the  disposi- 
tion made  of  other  similar  offers  the  certificate  seems  to  have  been 
relied  upon  as  conclusive.  And  so  it  would  have  been  if  the  com- 
missioners acquired  jurisdiction  to  make  it  in  the  manner  pre- 
scribed by  the  statute.  But  if  they  did  not  it  was  without  effect, 
and  the  contract  continued  to  be  invalid. 

An  offer  was  also  made  to  show  that  the  plaintiff  had  not  done 
the  work  as  it  was  required  by  the  contract  That  was  objected  to 
and  the  evidence  excluded,  and  the  defendant  in  like  manner 
excepted.  The  certificate  seems  to  be  relied  upon  in  support  of 
the  exclusion  of  that  evidence.  But  it  cannot  be  attended  with 
that  effect.  For  when  made  as  the  result  of  the  investigation  pre- 
scribed by  the  statute  it  simply  rendered  the  contract  binding,  and 
the  decision  was  made  final  and  conclusive  only  as  to  all  questions 
of  fraud  in  relation  to  the  contract  and  the  performance  of  it. 
Laws  1872,  chap.  580,  §  2.  It  was  not  made  conclusive  as  to  the 
fact  of  performance,  but  that  there  was  no  fraud  in  the  perform- 
ance so  far  as  it  might  have  extended. 

The  provision  in  the  contract  on  this  subject  was,  that  the  plain- 
tiff should  not  be  entitled  to  demand  or  receive  payment  for  any 
portion  of  the  work  or  materials  until  the  same  should  be  fully 
completed  in  the  manner  set  forth  in  the  agreement,  and  such 
completion  be  duly  certified  by  the  surveyor  and  inspector  in  charge 
of  the  work,  nor  until  each  and  every  stipulation  previously  men- 
tioned should  be  complied  with  and  the  work  completed  to  the 
satisfaction  of  the  commissioner  of  public  works,  and  accepted  by 
him.  This  clause  in  the  contract  required  not  only  that  the  certifi- 
cate of  the  inspector  and  surveyor  should  be  procured,  that  the 
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work  was  perfonned  as  the  contract  required  it  to  be  done,  bat,  in 
addition  to  that,  that  it  should  be,  as  a  matter  of  fact,  fully  com- 
pleted  in  the  manner  set  forth  in  the  agreement.  And  as  the 
certificate,  or  decision  of  the  commissioners,  was  not  rendered  con- 
clusive  on  this  subject,  and  the  inquiry  was  not  excluded  on  the 
certificate  of  the  surreyor  and  inspector,  and  the  acceptance  of  the 
work  by  the  commissicmer  of  public  works,  the  evidence  which 
the  defendants  offered  should  haye  been  receiyed.  It  was  error  to 
exclude  this  proof  as  well  as  that  offered  to  show  that  the  commis- 
sioners had  made  their  certificate  without  conforming  to  what  the 
statute  required  from  them,  in  order  to  giye  them  jurisdiction  to 
make  it  at  alL 

The  judgment  should  be  reyeraed  and  a  new  trial  ordered,  with 
costs  to  abide  the  eyent. 

Judffmeni  reversed  and  new  trial  ordered. 


MXJLLALY  T.   MaYOB  OF  NlW  YOBK. 

I^ew  Tarh  eiiy —cow^aeU  leUheUy-^eiijf  i^gkial  iwUreeUd in eoniraeU,    SUrt- 
utorjf  eofutrttcHon — Law$  170,  chap.  187»  %  115,  to  he  UbeTaUy  eontirued. 

The  proyirionB  of  Laws  1870,  chap.  187,  §  115,  in  respect  to  contracts  with  the 
dty  of  New  York,  that  **  no  member  of  the  common  oonndl  *  *  *  or 
other  officer  of  the  corporation  shall  be  directly  or  indirectly  interested  in 
any  contract,  work  or  boflineas,  the  price  or  consideration  of  which  is  paid 
from  the  dty  treaanry,"  etc.,  held  to  apply  to  the  owner  of  a  newspaper 
designated  nnder  Laws  1871,  chap.  574,  to  publish  the  proceedings  of  the 
common  oonndl.  Hdd,  also,  Uiat  a  part  payment  of  the  contract  price  of 
publication  did  not  render  the  contract  therefor  valid  against  the  dty. 

Held,  further,  iliat  the  proyision  in  question  should  be  liberally  oonstmed  to 
promote  the  end  designed  to  be  accomplished  thereby. 

MOTION  for  judgment  by  plaintiff  on  a  yerdict  taken  in  his 
fayor  subject  to  the  opinion  of  the  general  term. 
The  action  was  brought  by  John  MuUaly  against  The  Mayor,  etc., 
of  New  York  city,  to  recoyer  for  adyertising  for  defendants  in  the 
Metropolitan  Becord.    The  facts  fully  appear  in  the  opinion. 

John  H,  Sirahan,  for  plaintiff^  cited  People  y.  Flagg,  17  N.  Y. 
584;  Farmers^  L.  S  T.  Co.  x.  Mayor  of  New  York,  4  Bosw.  80 ; 
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Smiih  V.  Mayor  of  New  York,  21  How.  1;  Harlem  Oas  Light  Cfo. 
V.  Mayor  of  New  York,  33  N.  Y.  309;  McLaren  v.  Mayor  of  New 
York,  1  Daly,  243. 

K  DikfiM  Smith  and  James  M.  Smith,  for  defendants. 

PlreBent — Davis,  P.  J.,  Dakdsls  and  Jahbs,  JJ. 

Daniels,  J.  It  appears  from  the  proof  given  upon  the  trial  and 
the  admissions  contained  in  the  pleadings  in  this  canse  that  the 
plaintiff  was  the  owner  of  a  newspaper  published  in  the  city  of 
New  York  called  the  Metropolitan  Record;  that  on  the  10th  day 
of  May,  1871,  the  mayor  and  comptroller  of  the  city  of  New  York, 
under  the  authority  conferred  upon  them  by  virtue  of  section  1, 
chapter  574  of  the  Laws  of  1871,  designated  that  as  one  of  the 
weekly  newspapers  to  publish  a  digest  of  the  proceedings  of  the 
common  council  as  prepared  and  authorized  under  the  direction  of 
the  mayor  and  comptroller.  Under  and  pursuant  to  such  designa- 
tion the  publication  was  made  in  that  newspaper  from  the  9th  of 
January,  1872,  until  the  9th  of  January,  1873.  Payments  were 
made  for  the  publication  up  to  the  1st  of  January,  1873.  When  it 
was  discontinued  a  balance  remained  due  to  the  plaintiff  amounting 
to  eight  thousand  six  hundred  and  forty-four  doUars  and  forty-one 
cents,  for  which,  with  interest,  the  verdict  was  directed. 

When  the  designation  of  the  plaintiff 's  paper  was  made,  and  during 
the  time  the  digest  of  the  proceedings  of  the  common  council  was 
published  in  it,  he  was  one  of  the  health  commissioners  of  the  city  of 
New  York.  The  act  of  1871  simply  conferred  upon  the  mayor 
and  comptroller  the  power  and  rendered  it  their  duty  to  designate  the 
papers  in  which  the  digest  of  the  proceedings  of  the  common  council 
should  be  published,  and  proyided  for  publication  in  such  journals. 
It  contained  nothing  which  removed  or  was  inconsistent  with  the 
restraints  imposed  by  preceding  legislation,  declaring  the  class  of 
persons  who  should  not  be  employed  or  interested  in  the  contracts 
or  work  of  the  corporation.  It  did.not  either  expressly  or  by  impli- 
cation provide  that  contracts  or  employment,  prohibited  as  unlaw- 
ful by  other  statutes,  should  be  made,  maintained  or  enforced 
under  any  of  its  provisions.  But  it  simply  created  the  authority 
to  designate  and  employ  public  journals,  defined  the  manner  in 
which  that  should  be  done,  the  duties  to  be  performed,  and  the 
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mode  through  which  payments  might  be  secured,  and  this  was  in  no 
respect,  whatever,  inconsistent  with  the  continuance  of  preceding 
laws,  providing  that  officers  and  persons  in  the  employment  of  the 
corporation  should  not  be  directly  or  indirectly  interested  in  the 
contract  made  by  it  or  its  officers,  and  where  that  may  be  the  nature 
of  a  succeeding  law,  it  does  not  have  the  effect  of  repealing  or 
modifying  that  which  has  preceded  it.  This  is  a  well-settled  rule 
applied  to  the  construction  of  statutes.  And  it  renders  it  the 
duty  of  the  courts  to  maintain  and  enforce  both,  where  the  latter 
is  not  found  to  be  plainly  inconsistent  with  the  former.  Spratt  v. 
HunthigtoHy  4  N.  Y.  Sup.  651,  654. 

Under  this  rule,  the  provision  authorizing  the  designation  by  the 
mayor  and  comptroller,  made  by  the  act  of  1871,  must  be  con- 
sidered and  enforced,  subject  to  the  restraint  created  by  section  116 
of  chapter  137,  of  the  Laws  of  1870,  which  provided  that  no  mem- 
ber of  the  common  council,  head  of  department,  chief  of  bureau, 
deputy  thereof,  or  clerk  therein,  or  other  officer  of  the  corporation 
shall  be  directly  or  indirectly  interested  in  any  contract,  work  or 
business,  the  price  or  consideration  of  which  is  paid  from  the  city 
treasury,  or  any  assessment  levied  by  any  act  or  ordinance  of  the 
common  council.  That  so  far  qualified  the  power  given  the  mayor 
and  comptroller  by  the  succeeding  act  as  to  render  it  subject  to  the 
proviso  or  condition  that  in  making  the  designation  this  prohibi- 
bition  should  not  be  violated.  They  were  fully  empowered  to  des- 
ignate the  newspapers,  but,  at  the  same  time,  they  were  not 
authorized  to  violate,  in  doing  so,  other  laws  imposing  just  and 
wholesome  restraints  upon  their  acts,  and  upon  the  capacity  of 
other  persons  to  be  employed  by  them.  On  the  contrary,  in  exe- 
cuting the  authority  given,  they  were  bound  to  do  it  without  vio- 
lating other  statutory  enactments.  In  performing  one  duty,  they 
were  not  at  liberty  to  violate  another,  created  by  the  same  authority. 
These  statutes  related  to  the  same  general  subjects.  They  were  in 
pari  materia,  and  for  that  reason  required  to  be  considered,  con- 
strued and  enforced  together. 

It  is  well  settled  that  in  construing  a  doubtful  statute,  and  for 
the  purpose  of  arriving  at  the  legislative  intent,  all  acts  on  the  same 
subject-matter  are  to  be  taken  together  and  examined,  in  order  to 
arrive  at  the  true  result.  Sedgwick  on  Stat,  and  Const.  Law,  247,  248. 
And  statutes  are  mpariiruUeriay  which  relate  to  the  same  person 
or  thing,  or  to  the  same  class  of  persons  and  things.    The  act  of 
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1870  relates  to  and  includes  all  contracts,  work  or  basiness,  to  be 
paid  for  out  of  the  city  treasury,  or  by  any  assessment  upon  prop- 
erty.  And  that  comprehended  the  contract  or  employment  pre- 
sented by  this  case ;  for  the  compensation  to  be  paid  for  the 
performance  of  it  was  payable  out  of  the  treasury  of  the  city.  The 
plaintiff  was  within  the  prohibition  of  the  act  of  1870.  His  desig- 
nation and  the  acceptance  of  it  constituted  a  contract  on  his  part  to 
make  the  publication  and  on  the  part  of  the  city  to  pay  him  the 
compensation  provided  for  its  performance.  It  was  both  a  contract 
and  work  to  be  done  within  the  plain  import  of  those  terms,  as 
they  were  used  in  the  act  of  1870 ;  and,  as  health  commissioner,  he 
was  incapable  of  taking  such  contract  or  work.  For,  in  that 
capacity,  he  was  one  of  the  heads  of  a  department  of  the  city.  The 
health  department  consisted  of  the  police  commissioners,  the  health 
officer  of  the  port,  and  four  officers  appointed  by  the  mayor,  called 
commissioners  of  health  of  the  city  of  New  York ;  and  these  sev- 
eral officers  together  constituted  a  board,  which  was  made  the  head 
of  the  health  department.  Laws  of  1870,  chap.  137,  §  90.  The  con- 
tract or  employment  was  an  unlawful  one,  in  direct  violation  of  one 
of  the  laws  of  the  State  expressly  prohibiting  it,  and  its  performance 
could  create  no  valid  claim  against  the  city  for  conpensation. 
Seneca  County  Bank  v.  Lamb,  26  Barb.  595  ;  Woodworth  v.  Port 
Jackson  Plank-road  Co.,  7  id.  397. 

The  payments  made  by  the  defendants  upon  the  services  rendered 
in  the  performance  of  the  unlawful  employment  do  not  advance  or 
maintain  the  plaintiff's  case  ;  for  not  having  the  power  to  lawfully 
enter  into  the  agreement,  it  could  not  confirm  or  ratify  it  by  par- 
tial performance.  As  long  as  the  contract  could  not  be  directly 
made,  no  indirect  action  could  supply  it  with  legal  vitality.  It 
was  at  all  times  prohibited  by  law,  aud,  for  that  reason,  incapable 
of  confirmation.     Marsh  v.  Fulton  Co,,  10  Wall.  677. 

The  restriction  created  by  the  statute  was  highly  salutary  in  its 
character.  It  was  designed  to  prevent  persons  employed  and 
appointed  for  the  promotion  and  protection  of  the  public  interests 
from  being  diverted  from  those  objects  by  means  of  the  pecuniary 
advantages  they  might  otherwise  secure  for  themselves.  It  was  to 
harmonize  the  obligations  of  duty  and  the  inclinations  of  self- 
interest  ;  to  avoid  the  neglect  or  misconduct  which  a  conflict 
between  duty  and  interest  would  be  ^-pt  to  generate,  and  which 
conld  not  fail,  in  the  end,  to  increase  the  public  expenditures  and 
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burdens^  requiring  for  their  satisfaction  enhanced  taxation.  The 
policy  is  similar  to  that  which  courts  of  law  and  equity  have,  from 
a  high  sense  of  duty,  imposed  upon  all  persons  acting  in  the 
capacity  of  trustees,  and  instead  of  being  unreasonably  restrained  by 
construction,  it  should  be  liberally  applied  for  the  ph)motion  of  the 
end  designed  to  be  accomplished  by  its  enactment.  It  may  operate 
harshly  on  plaintiff,  by  depriying  him  of  compensation  for  seryioes 
performed.  But  for  that,  he  and  the  officers  appointing  him  must 
bear  the  responsibility.  As  one  of  the  heads  of  a  department  of 
the  city,  it  was  his  duty  to  know  the  law,  so  far,  certainly^  as  it 
affected  his  incapacity  arising  out  of  the  position  occupied  by  him 
to  accept  the  contract  and  employment  tendered«to  him  by  the 
designation.  And  if  the  failure  to  observe  that  duty  inTolyes  him 
in  loss,  it  must  be  mainly  attributed  to  that  cause.  Under  the  cir- 
cumstances shown,  he  has  no  lawful  demand  against  the  defendant. 
For  that  reason,  judgment  should  be  ordered  for  the  defendant 
on  the  verdict. 

JiAdgmant  accordingly* 


YooBHSEs  v.  Olmstead. 

Estoppel — iohaC  constUuUi an  equitable— 'OfirmatUte  action  in  consequence 4^ 

act  daifned  as  estoppel  not  necessa/ry, 

v.,  on  the  2d  of  May,  contracted  to  sell  to  B.  cotton  on  store  in  a  warehoaoe  to 
be  deliyered  and  paid  for  within  ten  days.  On  the  8th  of  Maj  the  delivery, 
which  oonsiated  in  sorting  and  marking  it  with  the  mark  of  B.  at  the  ware- 
honse,  commenced.  On'  that  day  B.  contracted  with  the  W.  company  for  a 
loan  on  the  pledge  of  the  cotton«  giving  the  company  an  invoice  and  an 
order  npon  the  warehouseman,  which  represented  the  cotton  to  be  stored 
for  B.,  and  directed  the  delivery  of  a  receipt  therefor  to  the  company,  and 
on  the  same  day  a  check  for  the  amount  of  the  loan  was  given  by  the  com- 
pany to  B.,  and  by  him  depoeited  to  his  credit  in  a  bank.  The  company's 
agent,  the  same  day,  presented  the  order  to  the  warehouseman,  who  stated 
that  the  cotton  was  being  then  delivered,  and  that  a  receipt  would  be  ready 
the  next  day.  The  next  day  the  warehouseman  notified  V.  that  the  receipt 
was  called  for  by  B.,  and  V.  directed  it  to  be  given,  but  did  not  designate 
whether  it  should  be  negotiable  or  not.  The  warehouseman  gave  a  nego 
tiable  receipt  in  the  name  of  B.  to  the  company.  The  delivery  was  com- 
pleted that  day.    On  the  11th,  the  next  business  day,  V.  applied  to  B.  for 
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pajment,  bat  was  put  off  till  the  next  daj.  On  that  daj  V.  was  infonned 
that  R  had  failed,  and  the  W.  company  had  the  receipt  for  the  cotton.  On 
the  8th  and  9th  B.  had  to  hie  credit  in  the  bank  on  deposit  a  sum  more  than 
the  amoont  loaned  on  the  cotton,  bat  on  the  11th  this  was  nearly  drawn  oat. 

Edd,  (1)  that  although  at  the  time  the  loan  was  contracted,  and  the  checks 
giyen  to  B.,  he  had  no  title  to  the  cotton,  the  transaction  ap  to  the  time  the 
receipt  was  giyen  the  W.  company  was  a  single  one,  and  the  pledge  of  the 
cotton  was  not  to  secure  an  antecedent  indebtedness ;  (2)  that  although  the 
company  did  not,  as  against  V.,  on  the  8th  of  May  acquire  any  interest 
in  the  cotton,  the  direction  of  V.  to  give  a  receipt  to  B.,  and  the  action  upon 
it  by  the  warehouseman  having  induced  the  W.  company  to  rely  upon  the 
claim  of  title  by  B.,  and  neglect  such  legal  steps  as  it  could  have  taken  to 
secure  itself  on  the  9th,  under  the  circumstances,  constituted  an  estoppel  in 
pai$  as  to  the  W.  company  against  B.  Held,  also,  that  the  fact  that  V.  did 
not  direct  the  giMng  of  a  negotiable  receipt  did  not  affect  the  matter. 

It  is  not  necessary  to  an  equitable  estoppel  that  the  party  should  willfully 
intended  to  mislead,  nor  that  the  party  who  claims  the  estoppel  shall  have 
acted  affirmatively  upon  it.  It  is  enough  if  he  shall  have  been  induced  to 
refrain  from  such  action  as  lay  in  his  power  by  which  he  might  have 
retrieved  his  position  and  saved  himself  from  loss. 

MOTION  by  plaintiff  for  a  new  trial  npon  a  case  and  exceptions 
ordered  to  be  heard  in  the  first  instance  at  the  general  term 
after  a  verdict  for  the  defendants  directed  at  the  circnit. 

The  action  was  one  of  repleyin  brought  by  Benjamin  F.  Voorhees 
and  others  against  Oyms  Olmstead  and  others  to  recorer  the  pos- 
session of  a  quantity  of  cotton.  The  facts  fnlly  appear  in  the 
opinion. 

Beaeh  £  Brwm  and  Wm.  W.  McFarland,  for  plaintiffs^  cited  6 
Edm.  Stat  at  Large,  668;  4  id.  461;  Yenm  v.  McNamee  45  N.  Y. 
614;  K&in  y.  Tupper,  52  id.  550;  BaOard  y.  Burgett,  40  id.  314; 
Huichings  y.  Munger,  41  id.  155;  McNeil  y.  Tenth  Nafl  Bank,  46 
id.  325;  Ooggill  y.  fffd.  A  N.  H.  R.  R.,  3  Gray,  545;  Leighton  v. 
Sievens^  19  Me.  154 ;  ChurchiU  y.  Bailey,  13  id.  64 ;  Comsiock  y. 
Smith,  23  id.  202;  Luey  y.  Bundy,  9  N.  H.  298;  Manwell  v.  Briggs, 
17  Vt  176;  Bradley  y.  Arnold,  16  id.  382;  Fairhank  y.  Phelps,  22 
Pick.  535;  Dresser  Manuf.  Go.  y.  Water ston,  3  Mete.  9;  Lehigh  y. 
IKeld,  8  Watts  &  Serg.  232;  McBride  \.  Whitehead,  Ga.  Dec.  Part  I, 
165;  Bennett  y.  Sims,  1  Bice,  421;  Bradshaw  y.  Thomas,  7  Yerger, 
497;  Reeves  y.  Harris,  1  Bailey,  563;  Marston  y.  Baldwin,  17  Mass. 
606;  George  y.  Stubbs,  26  Me.  243;  Herring  y.  Willard,  2  Sandf. 
418;  Buckmaster  y.  Smith,  22  Vt  409;  Etty  y.  Aldrich,  46  N.  H. 
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127;  Patton  y.  McCane,  15  B.  Monr.  655 ;  Acker  v.  Campbell,  id. 
372;  Powell  v.  Bradlee,  9  Gill  &  Johns.  220;  Blanchard  v.  Child,  7 
Gray,  155;  Burbanh  v.  Crooker,  id.  158;  Goodmn  t.  J/ay,  23 
Ga.  205;  Deshon  v.  Bi^elow,  8  Gray,  159;  Cragin  y.  (7o«,  29  Conn. 
51;  Plummer  v.  Shirley,  16  Ind.  480. 

Bvarts,  Southmayd  <&  Choate,  for  defendants. 
Present — Davis,  P.  J.,  Daniels  and  Jambs,  JJ. 

Davis,  P.  J.  This  action  was  brought  to  recover  possession  of 
226  bales  of  cotton.  The  court,  at  circuit,  directed  a  verdict  for 
the  defendants.  We  think  the  court  did  not  err  in  the  conclusion 
that  the  case  was  a  proper  one  to  be  disposed  of  by  directing  a  ver- 
dict There  was  not  sufficient  evidence  to  have  justified  the  jury 
in  finding  that  the  Warehouse  and  Security  Company  acted  mala 
fide  in  the  transaction.  They  were  not  shown  to  have  had  any 
participation  in  a  knowledge  of  the  alleged  fraudulent  acts  and 
violations  of  Biddle  &  Co.,  nor  to  have  had  any  notice  that  should 
have  put  them  on  inquiry  touching  the  same.  There  was  no  sub- 
stantial dispute  as  to  the  facts  of  the  case.  There  was  some  con- 
flicting evidence  as  to  the  time  when  the  warehouse  receipt  was  deliv- 
ered to  the  company,  but  the  court  must  be  held  to  have  assumed 
that  such  delivery  was  made  after  the  weighing,  eta,  of  the  cotton 
was  completed  on  Saturday,  which  is  in  accordance  with  the  plain- 
tiff's evidence.    The  facts  of  the  case  are  these. 

James  Phelan  was  the  owner  and  had  possession  of  226  bales  of 
cotton  on  store  in  the  warehouse  of  Cyrus  Olmstead,  and  for  which 
he  held  Olmstead's  non-negotiable  receipt  On  the  22d  of  April, 
1868,  he  contracted  to  sell  the  cotton  to  the  plaintifis,  Voorhees  & 
Garrison,  to  be  delivered  and  paid  for  in  twenty  days.  On  the 
next  day,  Voorhees  &  Garrison  sold  a  half  interest  in  the  cotton  to 
the  plaintiffs,  Solon  W.  Dewey  and  Solon  W.  Dewey,  Jr.,  to  be 
delivered  and  paid  for  in  nineteen  days,  and  the  last-named  pur- 
chasers left  their  interest  in  the  cotton  with  Voorhees  &  Garrison, 
for  sale. 

On  the  2d  day  of  May,  Voorhees  &  Garrison  sold  the  whole  of 
the  cotton  to  Biddle  &  Co.,  to  be  delivered  and  paid  for  within  ten 
days.  On  the  7th  of  May,  Biddle  &  Co.  drew  a  delivery  order  foi 
the  cotton  on  Voorhees  &  Garrison,  and  thereupon  the  latter  firm 
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made  arrangements  to  commence  the  delivery  of  the  cotton  on  the 
following  morning.  They  sent  a  del' very  order  to  Phelan,  asking 
him  to  deliyer  the  cotton  to  bearei  who  gave  an  order  on  the 
warehonseman  to  the  same  effect.  Oi_  jte  morning  of  the  8th,  the 
out-door  clerk  of  Yoorhees  &  Garrison  attended  at  the  warehouse  to 
receiye  delivery  from  Phelan,  and  make  delivery  to  Biddle  &  Co. 
The  receiver  and  sampler  of  Biddle  &  Co.  was  there,  and  the  work 
of  delivering  the  cotton  commenced  at  about  11  o'clock  of  that 
morning.  The  bales  of  cotton  were  weighed,  and  as  they  left  the 
scales  were  sampled  and  marked  ''(S.  0.)"  which  was  the  cotton  mark 
of  Biddle  ft  Co.  It  was  the  intention  of  Yoorhees  ft  Garrison  that 
one  delivery  should  operate  for  all;  that  is,  as  a  delivery  from 
Phelan  to  them  —  and  from  them  of  one-half  to  Dewey  ft  Co.,  and 
of  the  whole  to  Biddle  ft  Co. ;  and  this  course  was  in  accordance 
with  the  usages  of  dealing  in  cotton.  The  cotton  as  soon  as 
delivered  was  returned  to  the  same  warehouse  and  stored  by  Biddle 
&Go. 

On  the  8th  day  of  May,  and  while  the  delivery  was  in  progress, 
Biddle  ft  Co.  applied  to  the  Warehouse  ft  Security  Company  for  a 
loan  on  this  and  other  cotton,  amounting  to  some  353  bales,  at  the 
rate  of  twenty-five  cents  a  pound.  The  invoice  of  the  cotton  was 
made  out  by  them,  describing  it  in  substance  as  350  bales  in  01m- 
stead's  warehouse,  and  three  bales  elsewhere,  and  a  contract  was 
entered  into  for  the  loan  of  $44,000  on  the  cotton  mentioned  in  the 
invoice.  An  order  was  drawn  by  Biddle  ft  Co.  on  the  warehouse- 
man, Olmstead,  to  deliver  to  the  Warehouse  ft  Security  Company 
the  receipt  for  350  bales  of  cotton  stored  with  him  for  Biddle  ft  Co., 
and  on  the  same  day  the  check  of  the  Warehouse  ft  Security  Co.,  on 
the  National  Bank  of  the  Eepublic,  for  $44,000,  was  given  to  Biddle 
&  Co.,  who  deposited  it  to  their  own  credit  in  the  National  City  Bank 
of  New  York.  An  agent  of  the  Warehouse  ft  Security  Company 
was  sent  with  the  order  to  the  warehouse,  where  he  presented  the 
order  and  called  for  the  receipt.  He  was  told  by  Olmstead  that  the 
cotton  was  then  being  turned  over,  and  that  if  he  called  the  next  day 
the  receipt  would  be  ready.  One  hundred  bales  of  the  cotton  were 
weighed,  sampled  and  marked  ''(0.  S.)"  on  the  8th  of  May,  and  on 
the  following  day,  which  was  Saturday,  the  weighing,  sampling  and 
marking  was  completed  at  about  three  o'clock  in  the  afternoon.  The 
whole  of  the  226  bales  in  question  were  weighed,  sampled  and 
marked,  but  seven  bales  of  another  lot,  which  would  have  made 
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the  350,  were  rejected.  On  Saturday,  Olmstead,  before  the  delivery 
was  completed,  notified  the  clerk  of  Voorhees  &  Garrison  that  the 
receipt  was  called  for  by  Biddle  &  Co. ;  he  went  to  their  store  and 
told  them  of  the  request,  and  was  directed  to  go  back  and  tell 
Olmstead  to  '^Oiye  it  to  them,  of  course."  The  clerk  returned 
and  directed  Olmstead  accordingly.  In  the  course  of  the  afternoon, 
and  after  the  delivery  was  completed,  Olmstead  delivered  to  the 
agent  of  the  Warehouse  &  Security  Company  a  warehouse  receipt, 
acknowledging  the  receipt  in  store,  from  Biddle  &  Co.,  of  343 
bales  of  cotton.  This  receipt  was  negotiable  in  form,  and  was  imme- 
diately taken  to  the  Warehouse  &  Security  Company.  On  Saturday 
afternoon,  but  after  business  hours,  Voorhees  &  Oarreson  made  out  a 
bill  for  the  226  bales,  and  sent  it  to  the  ofSce  of  Biddle  &  Co.,  but» 
finding  no  one  in,  it  was  pushed  under  the  door.  On  Monday 
following,  they  sent  for  the  money,  but  were  told  in  substance  that 
it  was  not  payable  till  the  next  day.  According  to  the  usage  of 
business  the  bill  was  payable  on  Tuesday,  the  12th.  On  sending  to 
collect  the  bill  on  that  day  they  were  told  that  Biddle  &  Co.  had 
suspended  payment,  and  that  the  Warehouse  &  Security  Company 
had  the  receipt  for  the  cotton.  On  the  13th  they  served  notice  on 
that  company  that  the  cotton  had  not  been  paid  for,  and  that  they 
claimed  the  same,  and  demanded  its  delivery  to  them.  The  com- 
pany refused  to  deliver  the  cotton,  claiming  that  they  held  and 
were  entitled  to  hold  it  as  security  for  the  loan  of  $44,000. 

It  appeared  also  that  at  the  close  of  bank  hours,  on  the  8th  day 
of  May,  there  appeared  to  the  credit  of  Biddle  &  Co.,  on  the  books 
of  the  bank  where  they  deposited  the  check  of  144,000,  a  balance 
of  $52,377,  and  on  the  evening  of  Saturday,  the  9th,  a  balance  of 
$31,878.96,  which  was  drawn  down  on  the  11th  to  $2,083. 75,  and  on 
the  13th  to  $448.18. 

On  the  13th  of  May,  this  suit  was  commenced  to  recover  the 
property.  There  can  be  no  %oubt  upon  this  state  of  facts,  that 
both  the  title  and  possession  of  the  cotton  remained  in  Phelan,  until 
the  delivery  to  Biddle  &  Co.  was  complete  on  the  afternoon  of  Sat- 
urday the  9th  of  May.  Eein  v.  Tapper,  52  N.  Y.  550,  and  cases 
there  citad.  On  the  completion  of  such  delivery,  the  title  and 
possession  passed  from  Phelan,  through  Voorhees  and  Oarrison,  to 
Biddle  &  Co.  But  as  the  sale  to  the  last-named  firm  was  for  cash, 
payable  on  delivery,  according  to  the  usage  of  the  trade,  the 
delivery  and  possession  were,  as  between  that  firm  and  Voorhees  & 
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Oarrison,  conditional  upon  payment  for  the  cotton;  as  between 
them  the  right  of  recaption  clearly  existed  on  the  discovery  of  the 
insolvency  of  the  purchasers  on  the  12th  day  of  May.  The  ques- ' 
tions  of  the  case  are,  therefore,  whether  the  Warehouse  &  Security 
Company  are  entitled  upon  the  facts  to  hold  the  cotton  as  security 
for  the  loan  of  $44,000  as  iormfide  purchasers  ^ro  tanto^  or  whether 
any  such  co!ndition  of  things  existed  that  they  are  entitled  upon 
the  doctrine  of  estoppel  to  shut  off  the  assertion  of  any  superior 
right  on  the  part  of  plaintiffs. 

There  can  be  no  doubt,  we  think,  that  the  loan  was  intended  to 
be  and  was  made  by  the  company  upon  the  security  of  the  cotton, 
and  in  the  belief  that  the  transaction  would  be  consummated  by 
the  delivery  of  possession,  in  the  form  of  a  warehouseman's  receipt, 
on  the  presentation  of  the  order  of  Biddle  &  Co.     It  is  true  that 
the  company  intrusted  their  check  to  Biddle  &  Co.  before  receiving 
the  warehouse  receipt,  but  that  fact,  under  the  circumstances  of 
the  case,  does  not  show  that  they  intended  to  make  a  loan  to  be 
secured  by  a  pledge  thereafter  to  be  made.     Each  successive  step  in 
the  arrangement  for  the  loan  and  security  to  and  including  the 
receiving  by  the  company  of  the  warehouse  receipt  on  Saturday 
afternoon,  are  facts  of  a  single  transaction  carried  on  in  apparent 
good  faith  with  a  single  object,  to  wit,  the  making  of  a  loan  to  be 
secured  by  the  possession  and,  so  far  as  necessary,  by  the  title  of  the 
cotton.   As  between  the  company  and  Biddle  &  Co.  there  could  be  no 
question  of  this,  nor  could  there  be  any  doubt  if  Biddle  &  Co.  had 
defeated  the  obtaining  of  the  warehouseman's  receipt  on  Saturday, 
the  right  of  recaption  of  the  check  or  money  as  against  them, 
would  have  been  complete,  and  for  the  same  reason  that  the  plain- 
tiff's  right  to  retake  the  cotton  on  failure  to  pay  for  it  was  perfect 
as  between  themselves  and  Biddle  &  Co.    It  is,  therefore,  not  sound 
in  law  or  in  fact  to  assert  that  the  pledge  of  the  cotton  was  made 
at  the  time  of  the  delivery  of  the  warehouseman's  receipt  as  security 
for  a  precedent  debt.     That  delivery  was  the  consummation  of  a 
transaction  remaining  inconsummate  until  that  event,  and  that  act 
was  as  between  the  parties  to  the  transaction  a  perfected  pledge  to 
secure  a  loan,  of  which  it  was  the  consideration,  and  not  a  pledge  to 
secure  an  antecedent  indebtedness.     But  this  view  of  the  law  and 
fact  as  between  the  parties  to  the  loan  does  not  dispose  of  the  ques- 
tion between  the  plaintiffs  and  the  Warehouse  and  Security  Com- 
pany.    As  between  them  the  question  is  whether  the  latter  parted 
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with  the  money  or  with  some  valuable  thing  upon  the  delivery  of 
the  possession  and  apparent  title  of  226  bales  of  cotton  under  cir- 
.cumstances  in  which  they  can  claim  to  be  bona  fide  purchasers.  On 
the  8th  day  of  May^  when  Biddle  &  Go.  applied  for  the  loan,  they 
had  no  title  to  the  cotton  and  no  right  to  the  possession.  AU 
they  had  was  a  contract  for  its  purchase,  and  an  order  for  its 
delivery  upon  such  contract.  They  were  at  that  time  incapable  of 
transferring  any  tbing  more  than  they  had.  They  could  of  course 
sell  the  cotton  as  their  vendors  had  sold  to  them^  but  that  would,  in 
legal  effect,  only  have  given  the  right  to  acquire  title  and  posses- 
sion by  doing  what  they  and  their  vendors  were  bound  to  do.  It 
would  operate  as  the  assignment  of  an  executory  contract  of  prop- 
erty, of  which  Phelan  was  the  owner  in  possession  subject  to  the 
right  of  the  intermediate  dealers,  through  whom  the  title  and 
possession  were  only  obtainable.  Biddle  &  Co.  were  not  in  posses- 
sion of  any  documentary  evidence  of  title.  The  company  were  not 
deceived  by  the  exhibition  of  such  apparent  evidence.  On  the  con- 
trary, the  papers  given  to  them  were  notice  that  Biddle  &  Co.  did 
not  then  possess  such  evidence.  The  invoice  rose  no  higher  than  their 
personal  assertion  of  title,  while  the  order  on  the  warehouseman  for 
a  receipt  for  the  cotton  was  notice  that  the  evidence  had  not  yet 
been  delivered  to  them.  It  cannot,  therefore,  be  that  the  company 
was  induced,  on  the  8th  of  May,  to  part  with,  their  money  or  check 
upon  any  thing  higher  than  the  assertion  of  Biddle  &  Co.  that  they 
owned  the  cotton  and  had  a  right  to  call  for  and  receive  a  ware- 
houseman's receipt.  We  think  it  cannot  be  claimed  within  any  of 
the  authorities  that,  on  the  8th  day  of  May,  the  Warehouse  &> 
Security  Company  had  acquired  any  interest  ir  the  cotton  thai 
could  be  set  up  to  affect  the  rights  of  the  plaintiffs. 

The  question  then  is  whether  any  thing  subsequently  transpired 
to  change  their  relation  to  the  property,  and  entitle  them  to  assert 
a  better  right  than  they  got  on  the  delivery  of  their  check  to  Biddle 
ft  Co.  We  have  seen  that  as  a  part  of  an  incomplete  transaction 
between  themselves  and  Biddle  &  Co.  they  were  authorized  to  call 
for  and  receive  a  warehouse  receipt  for  the  cotton,  which  if  it  had 
been  presented  and  delivered  to  them,  when  they  gave  their  check  on 
the  8th,  would  have  made  them  purchasers  for  value  to  the  extent 
of  their  loan.  They  were  to  do  this  for  the  purpose  of  consummating 
the  transaction  with  Biddle  &  Co.,  and  as  part  of  it,  and  not  as  a 
separate  matter.    When  that  order  was  presented,  the  company 
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found  the  warehouseman,  upon  whom  it  was  drawn,  in  the  act  of 
making  delivery  of  the  cotton  to  Biddle  &  Co.,  under  the  order  of 
Phelan,  the  owner,  and  the  order  of  Voorhees  &  Garrison  to  deliyer 
^  "  to  bearer."  Their  agent  was  informed  by  the  warehouseman  that 
the  cotton  was  then  being  turned  oyer,  and  told  to  come  the  next 
day  and  the  receipt  would  be  given.  On  the  next  day,  and  before 
the  delivery  was  coinplete,  the  warehouseman  informed  the  clerk  of 
the  plaintiffs,  that  Biddle  &  Go.  wanted  the  receipt  for  the  cotton. 
The  clerk  immediately  went  to  the  plaintiffs  and  stated  to  them 
that  Biddle  &  Go.  wanted  the  receipt,  and  asked  if  it  should  be 
given,  the  reply  was  *^  Gertainly,  give  it  to  him,  of  course."  This 
answer  was  reported  to  the  warehouseman,  and  acting  upon  it,  he, 
as  soon  as  the  delivery  of  the  cotton  was  finished,  gave  to  the  agent 
of  the  Warehouse  &  Security  Co.,  upon  Biddle  &  Co.'s  order,  a 
leceipt  for  343  bales  of  cotton,  which  included  the  226  bales  in 
question.  Nothing  was  said  about  the  form  of  the  receipt  by 
plaintiffs,  but  their  silence  authorized  the  giving  of  a  negotiable 
one,  if  in  accordance  with  the  usage  of  business.  By  this  consent 
and  act  of  the  plaintiffs,  the  transaction  of  the  loan,  upon  the 
pledge  of  the  cotton,  between  the  company  and  Biddle  &  Co. 
became  complete,  according  to  the  intention  of  the  parties,  and  no 
one  can  doubt  that  if  Biddle  &  Co.  had  paid  for  the  cotton  on  Tues- 
day following,  the  Warehouse  &  Security  Company  could  have  held 
it  against  them  and  every  one. 

This  act  is  claimed  to  be  a  ratification  on  the  part  of  the 
plaintiffs  of  the  arrangements  to  pledge  the  cotton  made  by  Biddle 
&  Go.  But  the  idea  of  ratification  necessarily  implies  knowledge 
of  the  subject-matter  ratified,  and  as  it  does  not  appear  that  plain- 
tiffs, when  they  directed  the  receipt  to  be  given,  knew  of  the  loan, 
and  its  obnditions,  and  of  the  order  of  Biddle  &  Co.  to  deliver  the 
receipt  under  that  oontract,  it  cannot  be  maintained  that  the 
Warehouse  &  Security  Company's  right  to  the  cotton  can  stand 
on  the  ground  of  ratification. 

It  is  urged  by  the  plaintiffs'  counsel  that  as  the  company  had 
parted  with  their  money  on  the  8th,  they  cannot  be  said  to  have 
been  induced  to  do  so  by  a  receipt  not  in  existence  till  the  9th. 
This  position  is  well  taken,  for  although  the  check  was  given  on  an 
execatory  agreement,  yet,  as  matter  of  fact,  it  was  delivered  to 
Biddle  &  Co.,  and  by  them  put  to  their  credit  in  the  bank  on  the  8th, 
and  at  least  twenty-four  hours  before  the  receipt  was  delivered.    It  is 
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difBcnlt,  therefore,  for  the  defendants  to  stand  upon  a  claim  of 
superior  right  to  the  cotton  as  bona  fide  purchasers  for  Talne. 
Whatever  right  they  have  as  against  the  plaintiffs^  must  rest  upon 
another  principle,  the  principle  of  estoppel  in  pais.  We  have 
already  seen  that  if  on  Friday,  the  8th,  when  the  company  first 
called  upon  the  warehouseman  for  a  receipt  ^r  the  cotton,  it  had 
been  refused,  and  they  had  been  told  that  Biddle  &  Go.  had  no 
right  to  any  receipt,  the  company  would  have  been  at  liberty  to 
have  demanded  their  check  from  Biddle  &  Co. ,  or  to  have  possessed  its 
proceeds  then  lying  to  their  ci*edit  in  the  bank,  either  on  the  ground 
of  fraud  or  of  the  non-performance  of  the  condition,  on  which  the 
check  was  given.  They  were  lulled  into  security  by  the  statement 
of  the  warehouseman,  that  the  receipt  would  be  delivered  on  the 
following  day,  when  the  delivery  of  the  cotton  would  be  complete. 
For  this  statement,  the  plaintiffs  were  probably  not  responsible^ 
but  there  was  no  lack  of  vigilance  on  the  part  of  the  Warehouse 
&  Security  Company  in  waiting  till  the  next  day,  and  therefore 
their  right  to  such  remedy  of  recaption  remained  in  full  vigor  on 
the  8th.  On  Saturday,  the  plaintiffs,  by  their  own  voluntary  act, 
caused  the  delivery  of  the  receipt  which  the  warehouseman  gave  on 
the  order  of  Biddle  &  Co.  This  act,  the  plaintiffs  did  with  full 
knowledge  that  the  cotton  had  not  been  paid  for  by  Biddle  &  Co., 
and  that  according  to  the  usage  of  business,  it  was  not  to  be  paid 
for  until  the  following  Tuesday,  the  12th  of  May.  It  is  apparent 
that  they  relied  upon  the  responsibility  and  business  integrity  of 
Biddle  &  Co.  They  are  chargeable  with  the  negotiability  of  the 
receipt,  because  they  imposed  no  limit  as  to  its  form,  and  the  ware- 
houseman's did  not  exceed  his  authority  in  giving  it  in  that  form. 
It  is  no  strained  inference  to  say  that  plaintiffs  probably  acted  upon 
the  assumption  that  Biddle  &  Co.  needed  the  receipt  t(f  raise  the 
money  to  pay  for  the  cotton  on  the  following  Tuesday,  and  that 
they  intended  to  give  them  the  facility  for  so  doing. 

But  however  that  may  be,  they  voluntarily  armed  that  firm  with 
an  instrument  which  was  the  evidence  of  title  and  possession,  and 
upon  which  any  iona  fide  purchaser  for  value  could  have  acquired 
a  perfect  title  to  the  cotton  as  against  them.  Morally  considered, 
there  is  but  small  difference  between  the  party  who  might  advance 
his  money  on  presentation  of  that  receipt,  and  the  .party  that,  in 
good  faith,  had  before  done  so  upon  an  order  for  the  receipt  under 
an  executory  arrangement,  of  which  the  delivery  of  the  receipt 
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was  at  once  the  consummation  and  consideration.  But,  legally 
speaking,  the  difference  rests  upon  a  sound  principle  of  commercial 
law,  which,  as  the  learned  counsel  for  the  plaintiff  says,  "goes  hy 
right,  and  not  hy  faith  "  (althpugh  faith  is  the  basis  of  all  com- 
merce). The  plaintiffs  are,  therefore,  able  to  say  to  the  defend- 
ants, '*  you  did  not  part  with  your  money  on  the  receipt  we  gave  on 
Saturday y  because  you  had  already  given  it  to  Biddle  &  Co.  on 
Friday. ^^  But  did  not  the  Warehouse  &  Security  Company  part 
with  something  which,  under  the  circumstances  of  this  case,  might 
have  been  of  equal  value  to  them,  and  have  they  not  lost  that  by 
the  act  of  giving  the  receipt,  and  the  dday  of  plaintiffs  in  notifying 
them  of  Biddle  &  Co.'s  insolvency  until  the  13th  of  May,  when  its 
pursuit  was  hopeless  ?  • 

If  this  question  be  answered  in  the  affirmative,  we  do  not  see  why 
the  principle  of  equitable  estoppel,  already  alluded  to,  does  not  step 
in  to  protect  the  defendants.  It  appears  that  on  Friday  the  credit 
which  the  deposit  of  the  check  of  $44,000  gave  to  Biddle  &  Co.  in 
their  bank  was  intact,  as  their  balance  on  that  day  was  more  than 
$50,000.  It  appears,  also,  that  on  Saturday,  and  at  the  hour 
when  the  receipt  was  delivered,  which  was  after  the  close  of  bank- 
ing hours,  the  same  account  was  in  credit,  $31,878.96,  which  is  a 
sum  greater  than  the  company  had  loaned  on  the  security  of  the 
226  bales  of  cotton,  as  the  computation  made  in  the  invoice  will 
show.  This  was  a  tangible  indemnity,  which,  had  not  the  receipt 
been  given,  the  company  could  have  seized  by  legal  process,  and 
which  probably  Biddle  &  Co.  would  voluntarily  have  returned  to 
have  avoided  arrest  and  prosecution  for  fraud.  These  were  rights 
which  the  company  possessed,  and  could  have  exercised  to  save 
themselves  from  loss,  but  which,  as  the  case  shows,  were  gone  when 
the  plaintifb  repudiated  the  receipt  on  the  13th  of  May. 

It  is  not  necessary  to  an  equitable  estoppel  that  the  party  should 
willfully  intend  to  mislead;  nor  that  the  party  who  claims  the 
estoppel  shall  have  acted  affirmatively  upon  it.  It  is  enough  if  he 
has  been  induced  thereby  to  refrain  from  such  action  as  lay  in  his 
power  by  which  he  might  have  retrieved  his  position  and  saved  him- 
self from  loss. 

This  question  has  been  so  ably  and  fully  considered  by  the  Court 
of  Appeals  in. the  late  case  of  Continental  National  Bank  v.  Bank 
of  the  Commonwealth,  50  N.  Y.  575,  that  its  further  discussion 
seems  whoUy  unnecessary.     That  case,  and  those  cited  in  the 
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opinion,  establish,  as  it  seems  to  us,  that  a  clear  equitable  estoppel 
arises  upon  the  undisputed  facts  of  this  case  against  the  plainti£Es, 
and  in  favor  of  the  defendants,  because  by  their  voluntary  acts, 
delivering  the  warehouse  receipt,  they  enabled  Biddle  &  Co.  to  con- 
summate the  pledge  in  such  form  as  apparently  to  give  possession 
and  title,  and  by  that  means  and  by  their  neglect,  the  Warehouse  & 
Security  Company  were  deprived  of  valuable  modes  of  redress  which 
men  of  ordinary  prudence  and  diligence  would  have  pursued. 

The  plaintiff  did  not  ask  to  go  to  the  jury  upon  any  of  the  ques- 
tions of  fact  upon  which  the  estoppel  arises;  and,  indeed,  we  think 
there  was  no  conflict  of  evidence  to  carry  the  question  to  the  jury, 
had  such  request  been  made.  So  far  as  the  requests,  incidentally 
or  argutnentatively,  affect  the  question  through  knowledge  of  the 
custom  or  the  usages  of  dealings  in  cotton,  they  may  be  assumed 
as  true  without  changing  the  right  of  the  defendants. 

There  is  nothing,  we  think,  in  conflict  with  the  views  above 
expressed  on  the  question  of  estoppel  in  Tc^t  v.  Chapman,  50  N. 
Y.  445,  in  which  the  owner  of  the  bonds  had  done  no  act  evoking 
the  application  of  the  principle  to  him;  or  in  Barnard  v.  Camp- 
bell, 56  N.  Y.  456,  which  was  decided  distinctly  upon  the  ground 
that  the  doctrine  of  estoppel  had  no  foothold  on  the  facts  of  the 
case.  ''The  defendants  here,"  says  Allek,  J.,  in  that  case,  ''at 
no  time  had  any  statement  or  declaration  of  the  plaintiffs  upon 
which  to  rely,  and  were  not  led  to  act,  or  to  forbear  to  act,  by  any 
documentary  evidence  of  title  in  Jeffries,  emanating  from  them." 
It  would  be  difScult  to  say  this  with  truth  in  the  case  before  us. 
Casco  Bank  Y.Keene,  63  Me.  103;  Irving  Bank  v.  Wetherold,  36  N. 
Y.  335;  Delaware  Bank  v.  Jarvis,  20  id.  226 ;  St.  John  v.  Roberts, 
31  id.  441;  Brown  v.  Montgomery,  20  id.  287 ;  Knights  v.  Wiffen, 
Law  E.,  5  Q.  B.  660 ;  Manuf.  A  Trad.  Bank  v.  Hazard,  30  N.  Y. 
226. 

We  are  of  opinion  that  the  motion  for  new  trial  should  be  denied, 
and  that  the  defendant  should  have  judgment  upon  the  verdict, 
with  costs. 

Ordered  accordingly. 
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Ctmiract  — promise  to  third  p&rsonfor  plaintiff's  benefit — assumption  of  liabili- 
ties of  debtor.  Counter-claim  —  against  holder  of  negotiable  paper  —  held  in 
representaHne  capacity.  Negotiable  instrument  ^^  rights  of  holder  in  good 
faith. 

Defendant,  apon  the  porchaae  by  her  of  the  property  of  a  firm,  aasnmed  the 
payment  of  the  firm  debts,  which  included  three  promissory  notes  held  by 
N.  Before  maturity,  these  notes  were  transferred  to  plalntifi^,  in  good  faith, 
for  valne.  Held,  (1)  that  defendant  was  liable  to  plaintiff  on  the  notes,  and 
(2)  that  she  oonid  not  set  ap  as  a  counter-claim  thereto  an  indebtedness  to 
her  from  N. 

The  Indebtedness  from  N.  was  to  the  estate  of  one  M.,  onder  whose  will  defend- 
ant was  sole  executrix.  Held,  that  this  could  not  be  set  up  as  a  counter-claim 
in  an  action  against  defendant  individually. 

. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiffs^ 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Samuel  L.  M.  Barlow^  and  others^ 
against  Maria  J.  Myers,  upon  three  promissory  notes,  altogether 
amounting  to  ^,900  and  interest.  The  facts  were  these :  Pribr  to 
April  3,  1871,  Oharles  M.  Bandall  and  George  P.  Williams  were 
copartners,  carrying  on  business  in  the  city  of  New  York,  under 
the  firm  name  of  Bandall  &  Williams.  On  the  date  last  mentioned, 
the  firm  had  oustanding,  besides  other  obligations,  the  three 
promissory  notes  above  mentioned.  These  notes  had  been  given 
by  the  firm  for  moneys  loaned  to  them  by  one  Nathan  San- 
daU,  the  father  of  one  of  the  copartners,  and  would  respect- 
ively mature  on  the  15th  and  19th  of  May,  and  3d  of  July, 
1871.  On  the  3d  of  April,  1871,  the  firm  sold  out  their  business, 
including  their  stock  of  goods,  bills  receivable  and  assets  of  every 
description,  to  the  defendant,  who  was  the  executrix  of  the  last 
will  and  testament  of  Austin  Myers,  deceased.  The  consideration 
of  this  sale  was  in  part  the  indebtedness  of  the  firm  to  the  estate 
of  the  defendant's  testator,  and  in  part  the  undertaking  of  the 
defendant,  as  such  executrix,  to  assume  and  pay  all  the  debts  and 
obligations  of  the  said  firm.  By  the  contract  the  debts,  other  than 
those  due  to  said  testator,  were  stated  as  not  to  exceed  122,000. 
There  was  no  evidence  that  they  did  amount  to  that  sum. 

The  defendant  alleged,  by  the  way  of  set-off,  that  on  the  3d  of 
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Aprils  1870^  Nathan  Bandall  was  indebted  to  her  in  the  sum  of 
15,000^  upon  a  promissory  note,  dated  November  18, 1868^  made  by 
the  said  Randall,  and  by  which  he  promised  to  pay  90  days  after 
date,  to  the  order  of  Austin  Myers,  the  sum  of  $5,000  with 
use,  which  note  was  indorsed  by  the  said  Austin  Myers,  in  his 
life-time,  and  was  on  the  3d  of  April,  1871,  and  at  the  date  of 
said  answer,  owned  and  held  by  the  defendant,  and  that  the  prom- 
issory notes  described  in  the  complaint  were  on  the  3d  of  April, 
1871,  owned  and  held  by  the  said  Nathan  Randall,  and  were  not 
transferred  by  him  to  the  plaintiffs  until  after  that  date,  and  that 
the  plaintiffs  were  not  bona  fide  holders  thereof  for  value.  The 
answer  did  not  allege  that  the  said  Austin  Myers  ever  negotiated  or 
parted  with  the  Randall  note  in  his  life-time.  The  notes  in  the 
complaint  mentioned  were  transferred  to  the  plaintiffs  before 
maturity,  and  for  full  value. 

The  referee  excluded  the  evidence  of  the  alleged  counter-claim  or 
set-off,  on  the  ground  that  the  same  did  not  constitute  a  defense  to 
the  plaintiff's  cause  of  action,  to  which  ruling  the  defendant 
excepted.  The  defendant  moved  for  a  nonsuit,  on  the  ground 
that  the  plaintiffs  had  shown  no  title  to  the  cause  of  action,  which 
motion  was  denied,  and  the  defendant  excepted. 

Pratt,  MitchM  *d  Brown,  for  appellant,  as  to  the  right  of  plain- 
tiffs to  maintain  the  action,  cited  Merrill  v.  Green,  55  N.  T.  270 ; 
Addison  on  Contr.  940 ;  Oarnsey  v.  Rogers,  47  N.  Y.  233  ;  jEtna 
Nat  Bank  v.  Fourth  Nat.  Bank,  46  id.  82 ;  Kelly  v.  Roberts^ 
40  id.  432 ;  Watson  v.  McLaren,  19  Wend.  557 ;  S.  C,  26  id.  426; 
Lamoreux  v.  Hewit,  6  id.  307 }  Miller  v.  Gaston,  2  Hill,  188 ; 
Brown  v.  Curtis,  2  N.  Y.  225.  As  to  the  question  of  counter-claim, 
2  R  S.  354 ;  Code,  §  111. 

Solomon  Hanford,  W.  D,  Shipman  and  Jos,  Laroque,  for  respond- 
ents. 

Present  —  Davis,  P.  J.,  Bbadt  and  Daniels,  JJ. 

Bbadt,  J.  The  defendant,  upon  a  sale  of  the  partiterahip 
effects  of  the  firm  of  Randall  &  Williams,  agreed  to  discharge  cer- 
tain debts,  including  notes  then  held  by  Nathan  Randall  for 
moneys  loaned,  and  which  were  subsequently,  and  before  maturity. 
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and  for  yalue  transferred  to  the  plaintiffs.  The  defendant,  at  the 
time  of  the  sale  and  agreement  mentioned,  held  a  note  of  Nathan 
Bandall  for  $500,  which  was  past  due,  and  which  she  set  up  as  a 
conixter-claim,  and  offered  to  prove.  On  the  trial  before  the  ref- 
eree, it  was  disallowed  and  judgment  given  for  the  plaintiffs  on  the 
notes. 

Two  questions  are  presented  on  this  appeal.  First.  Did  the 
agreement  inure  to  the  benefit  of  the  plaintiffs  P  Second.  Was  the 
set-off  improperly  excluded  ? 

The  defendant  received  all  the  assets  of  the  partnership,  and  in 
consideration  thereof,  undertook  to  pay  its  debts  to  a  certain  limit. 
The  plaintiff's  4^bt  was  included  in  the  obligations  assumed.  The 
partnership  property  is  primarily  liable  for  the  joint  debts.  It  is 
the  fund  created  and  provided  for  them.  Wilder  v.  Keeler,  3  Paige, 
167 ;  Kirhy  v.  Carpenter,  7  Barb.  373  ;  Oanson  v.  Latkrop,  25  id. 
455 ;  Sage  v.  Chollar,  21  id.  596,  although  the  creditors  may  not 
have  any  specific  lien  upon  it.  The  receipt  of  it,  therefore,  consti- 
tutes a  good  consideration  for  a  promise  to  pay  the  debts  with  which 
it  is  burdened.  An  action  lies  on  a  promise  made  by  the  defendant, 
on  a  valuable  consideration,  to  a  third  party  for  the  benefit  of 
another,  even  where  he  is  not  privy  to  the  consideration  {Lawrence 
V.  IbZy  20  "N.  Y.  268),  audit  is  not  essential  that  the  promise  should 
be  made  directly  to  the  person  to  whom  the  money  is  to  be  paid 
if  it  is  made  for  his  benefit.  Delaware  £  Hudson  Canal  Co.  v. 
Westchester  Co.  Bank,  4  Denio,  97. 

There  is  no  difference  in  principle  between  the  cases  cited  and 
this,  except  that  (and  it  makes  the  plaintiff's  case  stronger)  there  is 
privity  between  the  defendant  and  the  consideration,  inasmuch  as 
the  property  which  formed  the  consideration  was,  as  we  have  seen, 
primarily  liable  for  the  plaintiff's  debt. 

The  setoff  was  properly  rejected,  because  the  plaintiffs  were 
holders  of  a  negotiable  note,  and  having  taken  it  before  maturity^ 
and  for  value,  it  was  not  subject  to  existing  equities  in  the  absence 
of  notice,  actual  or  constructive.  The  promise  to  pay  the  note  held 
by  the  plaintiffs  was  to  pay  it  as  it  existed  at  the  time  it  matured. 
It  could  not  be  affected  by  any  arrangement  between  the  defendant 
and  the  makers.  The  defendant  assumed  their  obligations,  which 
was  to  pay  the  note,  to  a  bona  fide  holder,  for  value  without  notice, 
notwithstanding  they  might,  were  it  in  the  hands  of  the  payee,  have 
a  subsisting  set-off  or  equity  against  it.    This  must  be  the  rule  in 
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a  case  like  this  more  partienlarlj  where  the  equitable  obligation  to 
apply  the  joint  property  to  joint  debts  is  created  by  the  law  of  the 
land. 

There  is,  however^  another  objection  to  the  set-off,  and  that  is 
that  it  does  not  exist  apparently  in  favor  of  the  defendant  in  her 
own  right.  Merritt  v.  Seaman,  6  N.  T.  168;  Dale  v.  Cooke,  4  Johns. 
Ch.  13;  Duncan  v.  Lyon,  3  id.  359;  Root  v.  Taylor,  20  Johns.  137. 
It  is  not  alleged  that  the  note  was  transfeiTcd  to  the  defendant,  and 
the  presumption  is  that  it  was  part  of  the  effects  which  she  acquired 
as  executrix  of  Austin  Myers,  deceased.  There  is  nothing  in  the 
cases  of  KeUy  v.  Roberts,  40  N.  Y.  432;  JStna  Nat,  Bank  v.  Fourth 
Nat,  Bank,  46  id.  82;  Oarnsey  v.  Rogers,  47  id.  233,  in  conflict 
with  the  rule  established  in  Lawrence  t.  jPo2;and  applied  here..  The 
binding  force  of  a  promise  duly  made  upon  a  yalid  consideration*  to 
one  person  for  the  benefit  of  another  is  recognized  particularly  in 
I^elly  y.  Roberts,  supra.  The  consideration  here  was  the  transfer 
to  the  defendant  of  the  partnership  property  already  charged  with 
its  debts  upon  the  promise  that  the  debts  would  be  paid. 

The  judgment  should  be  affirmed. 

Judgment  affirms^* 
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ContUPutioTuU  law-— Laws  of  1873,  chop.  029,  §  8,  and  of  1874,  chap.  545,  g  4, 
uneonstUutiontU,  AppeaiabU  order — ord&r  affecting  eubstantial  right — 
order  mvohing  eonsHhtHonal  queeHon, 

The  proTiflion  of  Laws  of  1872,  chap.  629,  %  8,  that  any  ooart  of  recoid  in 
the  dtj  and  county  of  New  York  may  send  any  action  of  libel,  etc.,  to  the 
Marine  Court  for  trial,  and  the  proTisions  of  Laws  of  1874,  chap.  545,  §  4^ 
allowing  any  court  of  record,  etc.,  in  ite  discretion,  to  send  any  action  pend- 
ing,  etc.,  into  the  Marine  Court  for  trial ;  held^  unconstitutional,  being  in 
violation  of  article  6,  section  6  of  the  constitution,  which  declares  the  juria- 
diction  of  the  Supreme  Court. 

An  order  in  pursuance  of  the  provisions  mentioned  removing  a  cause  from  the 
Supreme  Court  to  the  Marine  Court;  Tield,  appealable,  (1)  as  affecting  a 
substantial  light,  namely,  that  of  having  the  action  tried  in  the  Circuit 
Court,  and  (2)  as  involving  the  constitutionaUty  of  the  legislative  provision 
under  which  the  order  was  made. 
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APPEAL  by  defendant  from  an  order  at  special  term,  transfer- 
ring the  action  to  the  Marine  Court.  The  action  was  brought 
by  William  0.  De  Hart  against  Suf us  Hatch  for  slander.  The 
transfer  was  made  under  the  proyisions  of  Laws  of  1872,  chap.  629, 
and  Laws  of  1874,  chap.  545.  The  only  question  involyed  in  this 
appeal  was  in  relation  to  the  constitutionality  of  the  provisions  of 
the  acts  mentioned  authorizing  such  transfer. 

Smry  8.  Bennett  and  Edwards  Pierreponty  for  appellant. 

0.  P.  Bnely  for  respondent. 

Present — Davies,  P.  J.,  Brady  and  Dakibls,  J  J. 

Dakiels,  J.  The  object  of  this  action  is  the  recoyery  of  dam- 
ages for  speaking  and  publishing  certain  slanderous  words  concern- 
ing  the  plaintiff  in  his  occupation  of  a  seaman.  He  wa^  mate  of  a 
steamship,  and  the  words  alleged  to  have  been  uttered  imputed  to 
him  unfitness  and  incompetency  in  that  capacity,  By  reason  of 
them  he  alleges  that  he  wa!^  discharged  from  his  position  and  has 
smce  been  unable  to  procure  employment.  The  damage  claimed 
for  the  injury  sustained  is  the  sum  of  120,000. 

After  issue  was  joined  in  the  case,  the  court,  on  motion  of  the 
plaintiff,  directed  it  to  be  transferred  to  the  Marine  Court  of  the 
city  of  New  York.  This  transfer  was  directed  under  the  authority 
created  by  chapter  629  of  the  Laws  of  1872,  and  chapter  645  of  the 
Laws  of  1874.  By  subdiyision  12  of  section  three,  of  the  act  of  1872, 
it  was  proyided  that  any  court  of  record  in  the  city  and  county  of 
New  York  should  haye  power,  by  an  order  entered  by  its  direc- 
tion on  its  minutes,  to  send  any  action  of  libel,  slander,  assault, 
battery,  criminal  conyersation,  seduction,  malicious  prosecution  or 
false  imprisonment,  then  pending  or  afterward  brought  in  such 
court  after  issue  joined  therein,  to  the  Marine  Court  for  trial,  and 
by  section  four  of  the  act  of  1874,  the  same  authority  was  proyided 
for  any  court  of  record  in  its  discretion  to  send  any  action  pending 
in  it  or  afterward  brought  in  it  by  the  same  proceeding  after  issue 
joined,  into  the  Marine  Court  for  trial. 

The  terms  in  each  instance  used  to  create  and  confer  this  author- 
ity, it  will  be  seen,  require  no  motion,  or  consent  of  the  parties,  or 
either  of  them,  to  the  transfer  in  order  to  warrant  the  direction. 
But  if  it  can  properly  be  done  at  all,  the  power  may  be  exercised  by 
the  courts  at  their  own  instance  or  inclination,  or  on  motion  of 
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either  of  the  parties.  Under  the  first  act  the  court  may  direct  all 
the  actions  of  the  description  giyen  in  it  to  be  at  once  transferred 
to  the  Marine  Court,  subject  only  to  the  qualification  that  issue 
shall  hare  been  at  the  time  joined  in  them;  and  under  the  second, 
all  actions  of  every  nature  and  description  may  be,  in  like  manner, 
transferred  to  that  court  by  any  court  of  record  in  the  State. 

If  the  act  of  1872  be  constitutional  and  valid,  then  this  court, 
the  Superior  Court  and  the  Court  of  Common  Pleas  may  at  once 
transfer  every  suit  of  the  description  already  mentioned  into  the 
Marine  Court  for  trial.  Under  the  act  of  1874,  the  same  thing 
may  be  done  by  all  courts  of  record,  in  all  classes  and  descriptions 
of  cases,  for  the  exercise  of  the  authority  has  not  been  rendered 
dependent  on  the  assent  of  the  parties,  or  either  of  them,  in  the 
aption.     This  legislation  is  certainly  novel  as  well  as  important 

In  the  enactment  of  the  Code  provision  was  made  for  a  somewhat 
similiar  transfer  of  equity  cases  and  issues  of  law,  i)ending  in  this 
district,  from  this  court  to  the  Superior  Court.  Code,  g§  47,  50. 
But  as  this  was  construed  it  was  designed  to  include  the  cases  which 
had  previously  been  transferred  to  the  new  court  from  the  preced- 
ing Supreme  Court  and  Court  of  Chancery,  and  for  that  reason 
rendered  specially  subject  to  legislative  control.  Giles  v.  Lyon, 
4  N.  T.  600.  While  all  those  cases  were  vested  in  the  newly  formed 
Supreme  Court,  by  the  constitution  of  1846,  it  had  only  such 
power  to  hear  and  determine  them  as  should  be  prescribed  by  law. 
Const,  of  1846,  art.  14,  §§  5,  6.  The  subject-matter  of  both  sec- 
tions was  the  same,  except  that  one  included  more  than  the  other. 
The  fifth  section  related  to  all  suits  and  proceedings  pending  in  the 
preceding  courts ;  while  the  sixth  section  included  all  such  suits 
and  proceedings  as  should  be  ready  for  hearing  on  the  first  Monday 
in  July,  1847,  and  the  general  queJification  followed  both,  that  the 
new  court  should  have  power  to  hear  such  of  those  suits  and  pro- 
ceedings as  might  be  prescribed  by  law.  But  even  if  this  qualifi- 
cation should  be  restrained  in  its  application  to  the  cases  ready  for 
hearing  on  the  first  Monday  of  July,  1847,  the  result  would  remain 
the  same,  for  the  cases  in  the  preceding  courts  were  not  included 
in  the  general  jurisdiction  given  to  the  new  court.  That  provision, 
under  a  well-established  rule  of  construction,  was  prospective  in  its 
nature  and  did  not  include  the  cases  pending  in  the  old  courts. 
The  convention,  for  that  reason,  found  it  necessary  to  make  them 
the  subject-matter  of  distinct  constitutional  provisions,  and  they 
did  that  by  the  sections  already  referred  to.    These  sections,  at 


MARCH  TERM,  1875.  189 

De  Hart  V.  Hatdi. 

most,  simply  vested  the  previously  pending  cases  in  the  new  court, 
without  specifically  providing  what  should  be  done  with  such  of 
them  as  the  preceding  Supreme  Court  and  Court  of  Chancery 
should  not  be  able  to  dispose  of  by  trial  and  hearing,  and  they  were 
left  by  that  circumstance,  even  if  no  provision  had  been  made  for 
legislation,  the  proper  subjects  of  legislative  interposition,  which 
of  itself  would  render  the  legislation  of  1848  concerning  them, 
entirely  valid. 

Neither  this  legislation,  nor  the  provisions  made  by  law  for  trans- 
ferring indictments  from  one  court  to  another,  constitute  any  well- 
established  precedent  for  the  acts  of  1872  and  1874 ;  for  those  relat- 
ing to  the  transfer  of  indictments  from  one  court  to  another  simply 
regulate  the  practice  in  courts  and  cases  wholly  under  the  unre- 
strained control  of  the  legislature,  and  the  legislation  concerning 
the  cases  pending  in  the  courts,  existing  before  the  constitution 
of  1846  went  into  effect,  was  well  warranted  by  the  special  provis- 
ions it  contained  for  the  disposition  of  that  unfinished  business. 

The  power  of  the  legislature  to  enact  the  provisions  for  the  trans- 
fer of  actions  at  issue  from  this  court  to  the  Marine  Court  stands 
upon  no  such  authority,  and  its  existence  cannot  be  in  any  manner 
supported  by  the  apparent  authority  of  any  preceding  legislation 
of  the  same  description.  Whether  it  be  valid  or  not,  must  depend 
solely  upon  the  constitutional  provisions  existing  at  the  time  of  its 
enactment. 

But  before  considering  that  point,  it  will  be  necessary  to  dispose 
of  the  objection  taken  on  the  part  of  the  respondent,  that  the 
order  itself  is  not  appealable.  If  the  parties  have  the  right  under 
the  constitution  to  have  the  issue  joined  in  their  action  tried  in  the 
circuit,  its  denial  would  seem  to  affect  a  substantial  right,  and,  for 
that  reason,  to  form  the  proper  subject  of  an  appeal  to  the  general 
term.  The  case  of  lUitM  v.  New  York  £  New  Haven  R.  B.  Co., 
13  N.  Y.  597,  in  the  reasoning  of  the  opinion,  though  not  in  the 
decision  made,  which  merely  dismissed  the  appeal  in  that  court, 
supplies  some  force  to  the  objection,  and  it  was  maintained  as  a 
proper  one  in  the  recently  decided  case  of  Aleccander  v.  Bennett,  in 
the  Superior  Court  But  with  all  deference  for  the  decision  of  that 
tribunal,  this  conclusion  is  believed  to  be  erroneous.  For  all  orders 
are  now  appealable  to  the  general  term,  even  though  involving  the 
exercise  of  discretion  which  affect  any  substantial  right.  Oowdy 
v.  Pauttain,  4  N.  Y.  Sup.  545 ;  SecvHty  Bank  v.  Bank  of  Common- 
wealth,  id.  518 ;    Matter  of  Duff,  41  How.  350  ;  Gray  v.  Fisk,  53 
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N.  Y.  630,  and  that  principle  has  been  heretofore  applied  to  an 
order  of  this  description  in  the  case  of  Oook  y.  National  Bank  of 
Bostony  1  Lans.  494. 

The  order  which  was  made  is  also  expressly  rendered  appealable, 
because  it  involyes  the  constitutional  validity  of  the  legislatiye  pro- 
yisions  under  which  it  was  made.  Owing  to  that  attribute  of  the 
controyersy,  an  appeal  may  not  only  be  taken  from  it  to  the  general 
term,  but  after  a  decision  upon  it  there,  to  the  Court  of  Appeals, 
where  the  merits  of  the  controyersy  may  be  ultimately  considered 
and  determined.     Code,  §  11,  sub.  4. 

The  yaUdity  of  the  proyisions  under  which  the  order  was  made 
must  be,  therefore,  regarded  as  properly  before  this  court  for  its 
examination  and  decision.  They  are  assailed,  first,  because  they 
are  contained  in  acts  of  a  local  character,  and  are  not  embraced  in 
their  subjects  as  expressed  in  their  titles.  That  point  was  fully 
examined  in  the  opinion  of  the  Chief  Justice  of  the  Superior  Court 
in  the  case  already  referred  to,  and  held  to  be  untenable.  This  was 
concurred  in  by  at  least  one  of  his  associates,  without  apparent  dis- 
sent from  either  of  the  other  justices  participating  in  the  decision. 
That  conclusion  may  be  properly  followed  in  this  case,  for  the 
reasons  then  given  in  its  support. 

The  second  objection  is  of  a  more  serious  and  formidable  nature, 
depending  on  a  different  provision  of  the  constitution,  which 
declares  chat  'Hhere  shall  be  a  Supreme  Court  having  general  juris- 
diction in  law  and  equity."  Art.  6,  §  6  of  Constitution.  A  similar 
objection  was  considered  by  the  learned  Chief  Justice  of  the  Supe- 
rior Court,  arising  under  another  provision  of  the  constitution,  in 
disposing  of  the  case  decided  by  that  court,  but  with  no  extended 
examination  of  it.  There  was  no  necessity  existing  in  that  case  for 
its  particular  discussion  after  the  conclusion  was  adopted  that  the 
order  was  not  appealable,  and  it  was,  after  a  very  brief  considera- 
tion, determined  to  be  without  support,  and  the  order  of  the  special 
term  affirmed. 

This  determination  seems  to  have  secured  the  approbation  of  bat 
one  of  the  other  justices  of  the  court,  and  it  was  opposed  by  an 
able  opinion,  written  by  Mr.  Justice  Sedgwick,  in  which  another 
of  the  associate  justices  concurred.  This  substantially  neutratized 
the  effect  of  the  decision  upon  this  point,  and  it  can  now  be  prop- 
erly considered  solely  under  the  effect  of  the  provision  made  by  the 
constitution. 
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By  tbe  proyision  required  to  be  considered  and  construed  in  the 
disposition  of  this  case,  the  only  court  of  general  jurisdiction 
throughout  the  entire  State  was  established.  It  proTided  that  there 
should  be  a  Supreme  Oourt  having  general  jurisdiction  in  law  and 
equity.  The  terms  used  are  so  comprehensiye  that  they  include  all 
cases  of  every  description  in  law  and  equity,  from  the  most  impor- 
tant and  complicated  to  the  most  simple  and  insignificant,  and 
they  imperatively  and  positively  establish  the  court  with  that  juris- 
diction. The  language  made  use  of  is,  that  there  shall  be  such  a 
oourt,  having  the  jurisdiction  declared,  and  that  was  given  to  it  not 
to  be  exercised  or  declined,  as  the  legislature  might  afterward  pro- 
vide or  enact,  or  as  that  body  and  the  court  combined  should  at 
any  time  elect,  but  for  the  purpose  of  being  at  all  times  maintained 
and  preserved  for  the  benefit  of  those  who  might  be  parties  to  con- 
troversies in  either  law  or  equity.  The  jurisdiction  conferred  upon 
the  court  included  both  the  power  to  entertain,  progress,  and  in 
the  end,  determine  all  civil  actions,  and  the  duty  also  to  do  those 
things,  and  for  that  reason  suitors  in  such  cases  have  the  right  to 
require  them  to  be  done.  The  jurisdiction  was  conferred  for  their 
benefit,  and  to  secure  and  promote  the  stability  and  good  order  of 
the  State.  It  was  rendered  permanent  and  uniform  in  its  nature, 
and  as  those  attributes  are  provided  for  it  by  the  fair  import  of  the 
constitution,  it  has  not  been  left  to  the  legislature  either  to  abridge 
or  limit  them  by  any  interposition  on  its  part ;  for  if  any  thing  of 
that  kind  can  be  accomplished  by  legislation,  then  the  jurisdiction  can 
be  by  law  abridged  and  reduced;  and  that  would  so  far  nullify  the 
provision  that  there  shall  be  such  a  court  as  the  constitution  has 
described  as  such  legislation  might  be  made  to  extend.  From  the 
nature  of  the  unqualified  jurisdiction  created,  the  legislature  very 
clearly  could  not  have  provided  that  the  Supreme  Court  should 
not  have  the  power  to  entertain,  hear  and  decide  the  cases 
enumerated  in  the  act  of  1872.  If  that  could  be  done,  then 
the  jurisdiction  of  the  court  would  depend  upon  the  legislature 
instead  of  the  constitution,  and  i{  it  should  be  done  the  court 
would  no  longer  have  general  jurisdiction  in  law  and  equity  as  the 
constitution  has  provided  that  it  shall  have.  If  the  legislature  can 
declare  that  the  court  shall  have  no  jurisdiction  over  one  class  of 
cases  it  may  do  so  as  to  all,  and  in  that  way  the  provision  contained 
in  the  constitution  could  be  completely  abrogated.  A  law  of  that 
description  would  hardly  be  claimed  to  be  capable  of  being  sus- 
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tained^  and  yet  the  difference  between  such  legislation  and  that 
embodied  in  the  acts  of  1872  and  1874  is  neither  substantial  nor 
real.  If  the  legislature  cannot  restrict  the  jurisdiction  of  the 
court,  its  inability  results  from  the  positiye  declaration  contained 
in  the  constitution  as  to  what  its  attributes  and  character  shall 
continue  to  be,  and  that  will  prevent  the  same  thing  from  being 
done  by  the  combined  action  of  the  legislature  and  the  court 
together.  The  court  has  no  legislative  authority,  and  no  power  to 
decline  or  refuse  the  jurisdiction  provided  for  it  by  the  constitu- 
tion. If  it  had,  it  might  impair  and  abridge  its  jurisdiction  so  far 
as  to  render  the  tribunal  comparatively  useless,  which  the  constitu- 
tion has  declared  shall  be  the  jnost  comprehensive  in  the  State. 
Upon  this  subject  neither  the  court  nor  the  legislature  has  any 
power  of  election  whatever.  The  court  exists  solely  under  the  con- 
stitution, and  while  it  does  so  it  must  be  what  that  instrument  has 
declared  it  shall  be,  a  court  of  general  jurisdiction  in  law  and 
equity;  and  that  includes  the  authority  as  well  as  the  duty  of 
hearing  and  deciding  all  actions  of  a  le^  or  equitable  nature,  for 
the  term  "general "  includes  all.  Oracie  v.  Freeland,  1  N.  Y. 228, 
232. 

The  nature  of  the  provision  made  by  the  legislature  is  not 
changed  by  the  circumstance  that  the  election  of  the  authority  to 
transfer  its  causes  has  been  in  terms  given  to  the  court,  for  the 
constitution  has  not  rendered  the  jurisdiction  subject  to  any  such 
election.  And  as  the  legislature  has  no  power  by  a  direct  act  to 
restrict  that  jurisdiction,  it  cannot  empower  the  court  to  do  what 
it  is  without  authority  to  do  itself.  Before  the  power  can  be  dele- 
gated, authority  must  be  found  warranting  the  delegation  of  it. 
The  court  has  not  and  cannot  have  any  choice  to  exercise  upon  this 
subject.  If  it  had  then  it  could  hold  that  it  would  not  be  a  court 
of  general  jurisdiction,  although  the  constitution  has  declared  that 
it  shall  be.  If  the  court  could  do  that  it  could  abrogate  the  pro- 
vision made  for  its  own  existence.  The  existence  of  such  authority 
anywhere  must  be  plainly  incompatible  with  the  positive  declara- 
tion contained  in  the  constitution.  In  the  nature  of  things  both 
cannot  co-exist. 

That  an  abridgement  of  the  jurisdiction  of  the  court  will  bo 
produced  by  sending  causes  at  issue  in  it  to  another  court  for  trial, 
can  scarcely  admit  of  a  doubt.  The  act  itself  is  equivalent  to  a 
refusal  to  hear  and  determine  the  cases  which  may  be  transferred. 
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It  must  necessarily  place  them  beyond  the  authority  of  the  courii 
making  the  transfer.  To  that  extent,  it  involTes  the  complete  sur- 
render or  restriction  of  its  own  constitutional  authority,  for  after 
that  the  court  must  cease  to  be  a  court  having  jurisdiction  to  hear 
and  decide  the  cases  transferred  to  another  tribunal  If  the  trans- 
fer could  be  lawfully  made,  the  performance  of  that  act  would  place 
the  causes  affected  by  it  beyond  its  authority  and  out  of  its  jurisdic- 
tion. As  to  them,  it  would  no  longer  be  what  the  constitution  has 
declared  it  shall  be,  a  court  of  general  jurisdiction  in  law  and  equity. 
Whether  such  authority  be  exercised  positively  by  the  legislature, 
or  by  the  court  acting  by  its  permission,  the  effect  must  be  the 
same,  for  so  far  as  it  may  be  resorted  to,  it  must  deprive  the  court 
of  all  jurisdiction  over  the  cs^b  transferred  to  another  tribunal  by 
means  of  it,  and  that  the  constitution  has  not  permitted  to  be  done. 

No  validity  to  the  transfer  can  be  derived  from  the  assent  of  one 
of  the  parties  to  the  controversy,  for  each  is  equally  entitled  to  the 
preservation  of  the  right  provided  by  the  constitution,  that  the 
jurisdiction  of  the  court  shall  be  maintained  and  preserved  for  the 
disposition  and  determination  of  actions  pending  in  it  After  the 
action  has  been  once  commenced,  the  defendant  has  the  right  to 
require  that  the  .case  shall  be  heard  and  decided  by  the  court,  unless 
it  may  be  voluntarily  abandoned  or  dismissed  by  the  act  of  the 
court  itself.  He,  equally  with  the  plaintiff,  can  iiisist  that  the 
jurisdiction  provided  by  the  constitution  shall  be  observed  and 
maintained  for  the  purpose  of  giving  him  a  hearing  and  adjudica- 
ting as  to  his  rights.  If  both  consented,  an  entirely  different  case 
would  be  presented,  for  even  a  constitutional  right  may  be  surren* 
dered  by  consent.^ 

But  without  such  consent,  the  court  cannot,  as  it  attempted  to 
do  by  the  order,  deprive  itself  of  the  jurisdiction  over  the  action 
which  the  constitution  in  terms  requires  to  be  maintained.  The 
order  should  be  reversed  and  the  motion  denied,  but  under  the  cir- 
cumstances, without  costs. 

Order  reversed  and  motion  denied. 

Non.— In  Akxander  r,  Bennett^  the  Oourt  of  Appeals  reoentlj  decided  du^ifter  646^  no- 
tioii  4  of  the  Laws  of  1874  to  be  unoonstitatioiial.    The  f  oUowing  is  the  opinion : 

RiFATJA.  J.  The  constttutlon  of  this  State  (art  A,  f  19X  oontlnues  In  the  Superior 
Oonrt  of  the  city  of  New  York  and  oertaln  other  courts  the  powers  and  Jurisdiction  which 
tliej  had  at  the  time  of  the  adoption  of  that  article. 

This  proTlsion  unquestionably  deprived  the  legislature  of  all  power  to  take  from  those 
eomti  any  of  their  then  existing  jurisdiction.   But  it  is  daimed  that  the  act  of  1874  does 
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not  operate  to  deprive  them  of  any  such  Jurisdiction,  Inasmuch  as  their  order  Is  neoessaiy 
to  affect  a  transfer  of  Jurisdiction  in  any  particular  case  to  the  Marine  Oourt 

It  is  apparoit  from  the  terms  of  the  act,  that  when  the  order  is  made  and  entovd,  the 
court  in  which  the  action  is  brought  loses  aU  Jurisdiction  over  it,  for  the  act  proTldee  that 
upon  the  entiy  of  the  order,  the  Marine  Cknut  shall  have  immediate  and  exclusive  Jurisdic- 
tion of  the  action. 

We  are  of  opinion  that,  as  the  constitution  declares  that  the  Jurisdiction  shall  remain 
in  the  court,  the  court  itself  cannot  relinquish  or  transfer  that  Jurisdiction,  and  that  any 
act  authorizing  it  so  to  do  violates  the  constitutional  provision.  If  this  provision  were 
intended  solely  for  the  protection  of  the  court  or  its  Judges,  they  might  waive  it.  But  we 
do  not  think  it  was  so  intended.  It  was,  in  our  Judgment,  like  the  whole  Judicial  system  of 
the  State,  intended  for  the  benefit  of  the  people,  and  to  secure  to  litigants  a  forum  in  which 
they  might  have  their  controversies  adjudged.  The  Jurisdiction  which  the  constitution 
preserves  in  the  courts  named  is  inalienable  and  carries  vrlth  it  the  ooirespondlng  duty  on 
the  part  of  those  courts  to  exercise  it  when  called  upon  in  proper  form  so  to  do.  The  con- 
stitutional provision  protects  the  parties  to  an  action  brought  in  either  of  those  courts  In 
the  right  to  require  it  to  adjudicate  the  controversy  between  them.  If  the  act  of  1874  had 
required  the  consent  of  all  tiie  parties  to  the  action  as  well  as  of  the  court  to  the  transfer 
of  Jurisdiction  over  it  to  another  court,  a  different  question  would  be  presented.  But  this 
act  purports  to  confer  upon  the  court  the  power  to  transfer  its  Jurisdiction  over  any  aotion 
of  its  own  motion,  and  without  any  reason,  and  even  against  the  protest  of  all  the  parties. 
This,  in  my  Judgment,  deprives  litigants  of  a  right  to  invoke  the  action  of  a  tribunal  pro- 
vided for  them  by  the  constitution,  and  violates  the  spirit  and  intent  of  that  instrument. 

Whether  this  abandonment  of  a  constitutional  Jurisdiction  be  effected  by  a  general  rule, 
rejecting  it  in  all  (^ses,  or  in  a  class  of  cases,  or  by  declining  to  exercise  it  in  each  case  as 
it  arises,  makes  no  difference.  The  result  is  the  same  under  both  conditions.  If  the  statute 
had  attempted  to  authorize  the  court,  for  instance,  to  make  a  general  rule  that  it  would 
not  entertain  any  action  on  a  written  instrument  and  had  enacted  that  after  the  adoption 
of  such  a  rule  no  action  of  that  description  should  be  brought  in  the  court,  it  would  require 
great  boldness  to  assert  that  this  was  not  a  dear  violation  of  the  constitution. 

But  In  what  does  this  differ  in  substance  from  the  act  of  1874,  which  purports  to  enact 
that  the  court  may  transfer  any  action  to  the  Marine  Ck>urt,  and  that,  thereupon,  that  court 
shall  have  exdutive  jurladUetion  over  it.  The  rights  of  litigants  are  affected  in  the  same 
manner,  and  the  court  deprives  itself  of  its  Jurisdiction  as  effectually  in  one  case  as  in  the 
other.  The  formality  of  bringing  the  action  In  the  court,  and  then  having  it  transferred.  Is 
unimportant.  If  it  amounts  to  any  thing,  it  presents  a  more  glaring  violation  of  the  con- 
stitutional right  of  the  citizen  than  the  case  supposed,  for  it  bars  his  right  to  the  exercise 
of  the  Jurisdiction  of  the  court  after  he  has  expressly  invoked  it  by  bringing  his  actiaii 
there 

There  are  other  practical  objections  to  the  act  which  it  is  not  neceeaaiy  to  discusa 
Among  others  is  the  following :  It  applies  to  all  courts  of  record,  and  includes  the  Supreme 
Court.  A  resident  of  the  dty  of  Buffalo  may  be  sued  in  the  Supreme  Oourt,  and  the  place 
of  trial  named  may  be  the  city  of  New  Tork.  As  soon  as  issue  is  Joined,  the  oourt  may, 
under  this  act,  tnuisfer  the  cause,  of  its  own  motion  and  without  the  consent  of  either 
party,  into  the  Marine  Court,  which,  thereupon,  acquires  exclusive  Jurisdiction  over  it,  and 
the  resident  of  Buffalo  may  thus  be  compelled  to  come  to  tiie  Marine  Court  to  try  his 
cause,  the  Supreme  Oourt  losing  all  Jurisdiction  In  the  matter.  The  absurdity  of  this  result, 
and  its  inconsistent  with  the  whole  Judidal  system  of  the  State,  shows  that  the  act  in 
question  must  have  received  very  little  consideration  at  the  hands  of  the  legislature,  and 
that  no  strained  effort  should  be  made  to  obviate  the  constitutional  objections  to  whidi  It 
is  subject. 

The  order  should  be  reversed. 

RAPixix),  J.  reads  for  reversal  of  order  without  costs  to  dther  party.  Cbvbch,  Oh.  J., 
GtaovxR  and  Mxlubb,  JJ.,  concur.  Folokr,  J.,  reads  for  dismissal.  Allkn  and  Axdbkwb. 
J  J.,  concur.    Order  reversed,  no  costs  to  either  party. 
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HUITTINGTOK  V.  DiNSMOBB. 

Common  carrier — receipt  limiting  UaJbUUy  gvoen  by.  Evidence — price  paid 
carrier  for  freight'.  Agency  —  when  promise  by  agent  does  not  bind  princi- 
pal. 

In  the  abeence  of  fraud  or  imposition  a  receipt  delivered  by  a  common  carrier 
to  a  person  shipping  goods  must  be  held  to  be  the  contract  between  the 
parties. 

Aeoordinglj,  in  an  action  against  an  express  company  for  the  loss  of  a  pack- 
age, held,  that  the  plaintiff  was  bound  by  the  terms  of  a  receipt  which  was 
delivered  to  him  by  the  agent  of  the  company  at  the  time  the  package  was 
sent  limiting  the  liability  of  s.uch  company  for  loss. 

Held,  also,  that  it  was  immaterial  that  plaintiff  paid  a  greater  than  ordinary 
price  for  transportation,  or  that  the  company's  agent  after  the  loss  made 
promises  of  making  the  same  good. 

APPEAL  by  plaintiffs  from  a  judgment  in  fayor  of  defendant^ 
entered  upon  a  verdict  directed  by  the  court. 

The  action  was  brought  by  Charles  H.  Huntington  and  another 
against  William  B.  Dinsmore,  president^  etc.,  of  the  Adams 
Express  Company,  to  recover  for  the  loss  of  two  packages  of  money. 
The  facts  were  as  follows: 

The  plaintiffs'  agent  at  St.  Louis,  Missouri,  in  January,  1866, 
delivered  to  the  agent  of  said  express  company  at  that  place  said 
packages,  which  contained  about  12,500,  and  requested  him  to  send 
them  to  plaintiffs  at  Katchez,  Mississippi,  where  plaintiffs  resided. 
At  the  time  the  packages  were  delivered,  the  express  company's 
agent  gave  to  plaintiffs'  agent  a  receipt  therefor  reading  as  follows: 

"  St.  Louis,  January  27,  1866. 

^'Beceived  from  Lewis  Nanson  &  Co.,  two  packages,  sealed  and 
said  to  contain  twenty-five  hundred  dollars,  addressed  —  Hunting- 
ton &  Pitkin,  Natchez,  Miss. 

^*  Upon  the  special  acceptance  and  agreement  that  this  company 
is  to  forward  the  same  to  its  agent  nearest  or  most  convenient  to 
destination  only,  and  there  to  deliver  the  same  to  other  parties  to 
complete  the  transportation  —  such  delivery  to  terminate  all  liabil- 
ity of  this  company  for  such  package  ;  and  also  that  this  company 
are  not  to  be  liable  in  any  manner,  or  to  any  extent,  for  any  loss  or 
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detention  of  snch  package,  or  of  its  contents,  or  of  any  portion 
thereof,  occasioned  by  the  acts  of  any  person  or  persons  acting  or 
claiming  to  act  in  any  military  or  other  capacity  in  hostility  to  the 
government  of  the  United  States,  or  occasioned  by  civil  or  military 
authority,  or  by  the  acts  of  any  armed  or  other  mob,  or  riotous 
assemblage  ;  nor  when  occasioned  by  the  dangers  of  railroad  trans- 
portation, or  ocean  or  river  navigation,  or  by  fire  or  steam.  In  no 
event  is  this  company  to  be  liable  for  a  greater  sum  than  that 
above  mentioned/' 

•  

The  receipt'was  signed  by  defendant's  agent.  The  conditions 
were  printed  in  ve^  smaU  type. 

The  lines  of  the  Adams  Express  Company  did  not  reach  to 
Natchez,  but  only  as  far  aa  Cairo,  Illinois,  in  that  direction.  At  * 
Cairo  the  packages  were  delivered  to  the  Southern  Express  Company 
to  convey  to  Natchez,  and  while  between  Cairo  and  Natchez,  in 
the  course  of  transportation,  were  lost  by  ihe  explosion  of  the 
boiler  of  the  steamboat  on  which  they  were  being  carried. 

On  the  trial  the  plaintiff's  counsel  offered  to  read  from  the  testi- 
mony of  a  witness  taken  upon  a  commission,  this  :  ''  I  think  I 
paid  him  an  extra  amount  of  freight  to  insure  their  delivery." 
This,  upon  defendant's  objection,  was  excluded. 

Evidence  was  given  by  one  of  the  plaintiff's  witnesses  that  in 
interviews  with  defendant's  agent  at  St.  Louis,  the  agent  had 
promised  that  the  matter  would  be  satisfactorily  arranged,  and  the 
company  would  refund  the  amount,  and  plaintiff's  counsel  asked 
the  court  to  submit  to  the  jury,  among  other  things,  the  question 
whether  defendant  had  promised  to  refund  the  amount  of  loss, 
which  request  the  court  refused. 

E.  Terry,  for  appellants. 

Chas,  M.  DaCosta  and  8.  A.  Blatchford,  for  respondent. 

Present  —  Davis,  P.  J.,  Brady  and  Daniels,  JJ. 

Davis,  P.  J.  In  the  absence  of  fraud  or  imposition  the  receipt 
delivered  by  the  agent  of  the  defendant  to  the  person  shipping  the 
packages  must  be  held  to  be  the  contract  between  the  parties. 

We  see  no  facts  in  the  papers  upon  which  this  case  can  be  dis- 
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tinguiflhed  from  cases  lately  decided  by  the  Court  of  Appeals,  and 
which  must  be  deemed  to  settle  the  law  of  this  State.  See  Belger 
T.  Dinsmoref  61  N.  Y.  166  ;  Collender  v.  Dinsmore,  55  id.  200 ; 
WetzeU  V.  Dinsmare,  54  id.  496  ;  Magnin  v.  Dinsmore,  56  id. 
168 ;  Long  y.  JV*.  Y.  0.  R,  R.  Co.,  50  id.  76 ;  Root  y.  Great  W. 
R.  R.  Co.,  45  id.  524 ;  Reed  y.  U.  S.  Ex.  Co.,  48  id.  462 ;  Bdbcock 
7.  L.  S.  A  M.  S.  Railway  Co.,  49  id.  491 ;  Breese  y.  U.  8.  Tele- 
graph  Co.,  48  id.  132. 

We  should  be  quite  certain  to  come  in  conflict  with  some  one  or 
more  of  these  cases  were  we  to  hold  that  there  was. any  thing  in 
tiiis  case  to  justify  the  court  below  in  holding,  or  the  jury  in  find- 
ing, that  the  plaintiffs  were  not  bound  by  the  terms  of  the  receipt. 
This  we  think  is  the  controlling  question.  It  is  not  material 
whether  or  not  the  plaintiff's  agent  paid  a  greater  or  less  than  usual 
freight  for  carriage ;  nor  was  it  legitimate  to  show  what  defend- 
ant's agent  said  or  promised  about  making  the  loss  good  after  the 
recoyery  of  the  safe.  He  was  not  shown  to  be  authorized  to  make 
any  such  promise,  or  to  bind  defendant  by  such  declarations  or 
admissions. 

The  judgment  is,  therefore,  affirmed. 

Judgment  affirmed. 


Speybes  v.  Fisk. 

Joinder  —  of  parties  — joirU  and  e&aeral  liability. 

Although  th«  rale  is  that  a  separate  action  cannot  be  maintained  against 
partners  upon  a  partnership  contract,  where  two  persons  not  partners  are 
jointlj  and  seyerally  liable,  an  action  will  lie  against  either,  or  after  his 
deaths  against  his  personal  representatiyes. 

APPEAL  by  plaintiff  from  an  order  at  special  term  sustaining 
a  demurrer  to  the  complaint. 
The  action  was  brought  by  Albert  Speyers  against  Lucy  D.  Pisk, 
executrix,  etc.,  of  James  Fisk,  Jr.,  deceased,  to  recoyer  commis- 
sionB  for  the  purchase  of  gold.  The  complaint  alleged  as  follows  : 
"  That  at  the  times  and  dates  hereinafter  mentioned,  the  plaintiff 
was  a  gold  broker,  doing  business  at  the  city  of  New.  York.  That 
between  the  16th  and  23d  days  of  September,  1869,  at  said  city  of 
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New  York,  the  plaintiff  performed  certain  work^  labor  and  services 
for  James  Fisk^  Jr.^  now  deceased,  and  one  Jay  Gould,  at  their 
request  and  for  their  benefit,  in  and  about  the  purchase  of 
$11,900,000,  gold  coin,  for  the  said  Fisk  and  Gould,  on  their  account, 
for  which  services  the  said  Fisk  and  Gould  then  and  there  jointly 
and  severally  promised  and  agreed  to  pay  said  plaintiff  his  broker- 
age at  the  rate  of  one-eighth  of  one  per  cent  on  the  amount  of  gold 
coin  so  purchased,  to  wit,  the  sum  of  $14,875." 

The  death  of  James  Fisk,  Jr.,  the  appointment  and  qualification, 
etc.,  of  defendant  as  executrix,  and  the  non-payment  of  the  amount 
claimed,  etc.,  were  alleged. 

The  defendant  demurred,  specifying  as  grounds :  "  1.  That  there 
is  a  defect  of  parties  defendant  in  said  complaint ;  2.  That  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,"    The  demurrer  was  sustained. 

I.  V.  French  and  Albert  Stickney,  for  appellant. 

James  M,  Ball,  for  respondent,  cited  Lawrence  v.  Trustees,  etc., 
2  Denio,  577 ;  Voorkis  v.  Childs'  ExWs,  17  N.  ¥•  354 ;  Richter  v. 
Poppenhausen,  42  id.  373 ;  Pope  v.  Cole,  55  id.  124 ;  Rice  v.  ShtUe, 
5  Burr.  26 ;  Hammersly  v.  Lambert,  2  Johns.  Ch.  507 ;  Tooker 
V.  Bennett,  3  Cai.  4 ;  Harlney  v.  Seicordi,  2  E.  D.  Smith,  560  ; 
Muzzy  V.  Whitney  10  Johns.  226  ;  Byers  v.  Dohey,  1 H.  Blackstone, 
236 ;  Barry  v.  Foyles,  1  Pet.  316. 

Brady,  J.  The  proposition  upon  which  the  learned  justice  at 
special  term  sustained  the  demurrer  in  this  case  is  undoubtedly 
correct.  ♦    **A11  contracts  with  partners  are  joint  and  several,  every 

*The  foDpuHng  Ib  the  opfnSon  deliTered  at  special  term : 

Van  Vorst,  J.  This  action  is  brought  against  iMCf  D.  Fisk  as  ezecntrix  of  the  last 
wHl  and  testament  of  James  Fisk,  Jr.,  deceased,  to  recover  the  sum  of  $14,876,  for  services 
alleged  to  have  been  performed  by  the  plaintiff,  a  gold  broJcer,  in  and  about  the  purohase 
of  $11,900,000,  gold  coin,  for  James  Fisk,  Jr.,  in  his  life-time,  and  one  Jay  Gould,  at  their 
request  and  for  their  benefit,  and  on  their  aocount.  The  legal  effect  of  such  averment  is  to 
constitute  a  joint  liability  on  the  part  of  Fisk  and  Qould.  This  follows  from  the  statement 
that  the  serrices  were  rendered,  at  their  request,  for  them,  and  on  their  account.  True,  It 
is  afterward  stated  In  the  complaint  that  Fisk  and  Qonld  jointly  and  sereraUy  promised 
and  agreed  to  pay  for  the  services.  But  a  joint  debt  is  the  obligation  of  eadi  contractC4r, 
and  each  is  liable  to  pay  the  same.  In  Btce  v.  ShvUy  6  Burr.  MIS,  Lord  MimmLD  said : 
''  AH  oontraots  with  partners  are  joint  and  several,  every  partner  is  liable  to  pay  the  whole 
debt."  But  notwithstanding  such  promise  to  pay,  if  Fisk  were  living  it  would  not  have 
been  proper  to  have  sued  him  alone  for  these  services,  as  long  as  the  joint  oootraotor  waa 
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partner  is  liable  to  pay  the  whole  debt/'  as  said  by  Lord  Mansfield; 
but  their  responsibilities  are  not  joint  and  several^  so  as  to  subject 
each  to  a  separate  action.  Robertson  t.  Smith,  18  Johns.  459 ; 
Van  Tine  v.  Crane,  1  Wend.  524.  Each  partner  is  bound  for  the 
whole  until  the  debt  is  paid. 

The  plaintiff  alleges  that  at  the  request  of  James  Fisk,  Jr.,  and 
one  Jay  Gould,  he  rendered  services  for  their  benefit  and  on  their 
account  for  which  they  jointly  and  severally  promised  and  agreed 
to  pay  him  his  brokerage.  There  is  no  allegation  that  they  were 
partners.  The  charge  is  that  each  agreed  to  pay  for  the  service 
rendered  to  both,  and  each  became  liable  for  the  whole  debt  as  soon 
as  the  service  was  performed.  If  it  were  otherwise  there  would  be 
no  vitality  in  the  separate  promise,  and  the  plaintiff's  remedy  and 
the  defendant's  liability  would  be  dependent  upon  the  rules 
governing  joint  obligations.  The  plaintiff  would  then,  James 
Fisk,  Jr.,  having  died,  be  obliged  to  exhaust  his  remedy  against 
Jay  Oould,  unless  he  were  insolvent,  before  he  could  resort  to  the 
representatives  of  the  deceased  joint  debtor. 

Where  the  contract  was  joint  and  several,  under  the  system 
which  prevailed  prior  to  the  Code,  the  right  of  action  existed 
against  either  or  both.  The  plaintiff  was  at  liberty  to  pro- 
ceed against  the  parties  jointly  or  each  separately,  though  their 
interest  was  joint  (1  Chitty  on  PI.  48),  but  if  the  action  were  brought 
against  both  the  plaintiff  was,  by  a  common-law  principle,  held  to 
have  elected  to  consider  the  demand  joint,  and  must  have  failed  if 
he  did  not  establish  the  joint  promise.  Parker  v.  Jackson,  16 
Barb.  33,  and  cases  cited.  This  rule  was  abrogated  by  sections  136 
and  274  of  the  Code,  which  provided  that  judgment  might  be 
taken  against  any  of  the  several  defendants  if  the  plaintiff  would 
be  entitled  to  judgment,  had  the  action  been  against  him  alone. 
Parker  v.  Jackson,  supra;  Mcintosh  v.  Ensign,  28  N.  Y.  169; 
BrumskiU  v.  James,  11  id.  294;  Marquat  v.  Afarquat,  12  id.  336; 
Harrington  v.  Higham,  15  Barb.  624. 

■too  In  being.  Bat  being  dead,  there  te  no  propriety  in  suing  his  legal  representative. 
Ibere  is  no  authority  for  such  action.  AU  actions  brought  in  respect  of  any  contract 
entered  into  by  or  on  behalf  of  partners,  or  joint  contractors  in  the  case  of  the  death  of  one 
of  them,  ous^t  to  be  brought  by  or  against  the  suiriving  partner  or  contractor  alone.  The 
representativea  of  the  deceased  cannot  be  sued  in  respect  of  such  contract.  Carrere  v. 
Spfjifard,  46  How.  894.  Upon  an  allegation  of  the  insolvency  of  the  survivor,  it  may  be 
that  tlie  representative  of  the  deceased  might  be  Joined  as  a  defendant.  But  it  is  not 
^^^j^^f»^^liT"■y  to  decide  that  here.  The  complaint  fails  to  show  a  cause  of  action  against  this 
de(Bettlflnt»  and  Judgment  is  awarded  the  defendant  on  the  demurrer  with  costs. 
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—  '      -  

The  contractors^  Fisk  and  Gould,  being,  by  the  terms  of  the  con- 
tract, separately  liable,  the  action  could  be  brought  against  either, 
or  the  personal  representatiyes  of  the  one  dead,  and  the  order  made 
at  special  term  was,  therefore,  erroneous  and  should  be  reversed. 

Order  reversed. 


SCHOKBEBO  v.  ChENET. 

Oontraat — for  exhibUion  of  theater  play — eonstruction  of — what  is  not  eon 

tinuing. 

Defendant,  the  proprietor  of  a  theater,  telegraphed  to  plaintiff,  who  had  pre 
pared  a  plaj  for  the  stage :  '*  What  are  jour  terms  for  Femande  (the  plaj)? 
Can  I  prodace  it  May  7  Y  "  Plaintiff  answered :  "  Twenty  dollara  per  night. 
Yon  can  announce  it  for  May  7.  If  you  conclude,  will  send  you  plot  to- 
night. Answer."  Defendant  replied: '*  Agreed  to  terms.  Piecciannounced 
for  May  7.  Send  manuscript  and  plot  immediately."  Plaintiff  sent  the 
manuscript  luid  plot,  but  defendant  did  not  exhibit  the  piece.  HM, 
that  a  contract  existed  between  the  parties  for  the  exhibition  of  the  play 
on  May  7,  and  plaintiff  was  entitled  to  recover  the  price  named  for  one 
night,  and  no  more. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff  for 
t527  and  costs,  entered  on  the  verdict  of  a  jury,  and  from  an 
order  denying  a  motion  for  a  new  trial  made  on  the  minutes  of  the 
court. 

The  action  was  brought  by  James  Schonberg  against  Arthur 
Gheney,  for  the  breach  of  a  contract  to  perform  a  play  known  aa 
'*  Femande,"  dramatized  by  plaintiff.  The  facts  fully  appear  in 
the  opinion. 

Wm,  D.  Booth,  for  appellant. 

Charles  Blandy,  for  respondent 

Present — Davis,  P.  J.,  Brady  and  Danibls,  JJ. 

Dakibls,  J.  The  defendant  was  the  proprietor  of  a  theater  in 
Boston,  in  which  he  agreed  to  produce  and  exhibit  a  play  drama- 
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tized  by  the  plaintiff,  and  afterward  failed  to  perform  the  agree- 
ment For  that  failnre  the  plaintiff  was  entitled  to  recover ;  and 
the  extent  of  that  right  is  the  only  point  presented  by  the  present 
appeal. 

The  contract  was  made  by  telegraph,  and  no  substantial  differ- 
ence exists  between  the  statement  made  of  it  in  the  complaint  and 
the  nature  of  it  as  the  dispatches  exhibit  it.  In  the  complaint  it 
was  alleged  that,  in  consideration  that  the  plaintiff  would  allow  the 
defendant  to  act  and  produce  the  play,  and  would  provide  the 
manuscripts  and  scene  plots  of  such  play,  he  contracted  and  agreed 
to  produce  it,  and  act  and  perform  the  same,  on  the  7th  day  of 
May,  1870,  and  pay  the  plaintiff  the  sum  of  $20  for  each  and 
every  time  the  piece  should  be  produced  and  acted  at  Selwyn's 
tiieater,  in  Boston ;  and  that  he  further  contracted  to  produce 
upon  the  stage  and  publicly  represent  the  play  within  a  reasonable 
tune  after  receiving  the  manuscripts  and  scene  plots.  The  plaintiff 
then  avers  that  he  accepted  the  contract  and  agreement  so  offered 
and  made,  and  performed  it  on  his  part,  bat  that  the  defendant 
refused  to  produce  the  play,  and  he  claims  damages  for  such  non- 
performance. 

By  the  dispatch  sent  the  plaintiff  from  the  defendant's  agent,  he 
was  asked  :  ''What  are  your  terms  for  Femande  ?  Oan  I  produce 
it  May  seventh  ?  "  To  this  the  plaintiff  replied  :  "  Twenty  dollars 
per  night  You  can  announce  it  for  May  seventh.  If  you  con- 
clude wiU  send  scene-plot  to-night.  Answer. ''  The  answer  was 
returned  :  ''  Agreed  to  terms.  Piece  announced  for  May  seventh. 
Send  manuscript  and  plot  immediately." 

There  was  nothing  in  the  correspondence  by  letter  or  in  the  other 
evidence  given  changing  or  extending  these  terms.  Both  the  alle- 
gations contained  in  the  complaint  and  the  dispatches  which  passed 
between  the  plaintiff  and  the  defendant's  agent  showed  that  a  con- 
tract was  made  between  the  parties.  Bat  it  was  not  one  for  any 
definite  or  indefinite  number  of  nights.  It  was  on  the  contrary 
only  for  the  evening  of  the  7th  of  May,  or  according  to  the  com- 
^  plaint,  for  some  occasion  within  a  reasonable  time  after  the  receipt 
of  the  manuscript  and  scene-plots.  In  either  case  but  one  pro- 
duction or  exhibition  of  the  play  was  agreed  upon.  And  that  was 
all  that  the  plaintiff  could  positively  require  from  the  defendant 
for  the  purpose  of  performing  the  agreement  made. 

He  undoubtedly  expected  and  that  may  have  been  the  antioipa- 
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tion  of  the  defendant's  agent  that  the  play  would  be  continued 
after  the  first  exhibition  of  it.  But  there  is  u  very  marked  distinc- 
tion between  a  mere  expectation  and  the  obligation  imposed  by  a 
contract.  The  former  is  contingent  and  uncertain,  while  the  latter 
is  fixed  and  definite.  The  defendant  did  not  agree  to  produce  it 
on  more  than  one  nighty  and  the  plaintiff  insisted  upon  no  such 
agreement.  That  was  left  optional^  dependent  upon  the  success  of 
the  first  production  and  the  subsequent  assent  of  the  parties.  If 
the  play  had  been  once  produced,  neither  this  court  nor  any  other 
can  say  that  the  defendant  would  have  been  inclined  to  produce 
it  again.  That  remained  uncertain,  and  the  parties  had  designedly 
left  it  in  that  condition  by  the  terms  they  used  in  making  their 
agreement. 

Under  this  state  of  the  case  the  plaintiff  simply  lost  by  the  failure 
to  produce  the  play  what  the  defendant  agreed  to  pay  for  what  he 
had  bound  himself  to  do.  And  that  was  the  price  of  one  produc- 
tion. He  may  haye  lost  more,  but  that  cannot  be  aflSirmed  with 
any  thing  like  a  reasonable  degree  of  certainty.  The  probability  that 
he  did  was  too  slight  to  render  it  the  proper  subject  of  compensation 
by  way  of  damages.  The  law  allows  their  recovery  only  when  they 
appear  to  be  the  necessary  as  well  as  the  natural  result  of  the  act  com- 
plained of.  2  Greenl.  on  Ev.  (5th  ed.),  §  254;  ffamiUony.  McPher- 
son,  28  N.  Y.  72;  Newell  v.  Wheeler ^  4  Bobt.  253.  And  they  can- 
not be  allowed  as  the  consequence  of  the  omission  of  an  act  which 
the  party  was  left  at  liberty  to  perform  or  not,  by  the  terms  used 
in  making  the  agreement.  That  was  the  state  in  which  the  proof 
left  the  present  case  as  to  all  the  nights  beyond  the  first.  The 
defendant  was  not  asked  to  bind  himself  beyond  the  one  night 
expressly  mentioned,  and  neither  his  agent  nor  he  liimself  used  any 
terms  from  which  it  could  be  inferred  that  it  was  intended  that  he 
should  enter  into  any  such  obligation.  The  court  should,  therefore, 
have  charged,  as  the  defendant  requested,  that  the  damages  were 
limited  to  the  sum  of  twenty  dollars.  The  exception  to  the  refusal 
to  do  so  was  well  taken. 

The  judgment  and  order  should  be  reyersed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered. 
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Contract  — for  hrokercige — ecnttmetion  qf. 

Defendants  agreed  with  plaintiff  that  if  he  would  obtain  a  pnrchaser  of  600 
tonfl  of  lailioad  iron  to  "  pay  yon  as  faat  as  oar  pay  is  obtained  all  the  price 
you  obtain  for  the  said  iron  over  and  above  |81.50  per  ton."  Plaintiff  obtained 
a  purchaser  who  agreed  to  pay  $90  per  ton — one-third  cash  on  delivery,  one- 
third  in  thirty  and  one-third  in  ninety  days,  for  wbich  indorsed  notes  were 
to  be  given.  Defendants  began  to  deliver  the  iron  in  parcels.  One-third 
cash  npon  the  amoant  of  each  parcel  was  i>aid  on  delivery  of  the  same,  and 
applied  on  each  bill,  bat  indorsed  notes,  on  account  of  an  arrangement 
between  defendants  and  the  purchaser,  were  not  given.  The  second  pay- 
ments were  made  and  applied  on  a  part  of  the  bills,  but  before  the  third 
payment  was  made  on  any  bill  the  purchaser  failed.  Defendants  in  no 
instance  received  over  (60  on  a  ton.  HM,  that  the  defendant  not  having 
received  more  than  $81.50  for  any  ton,  plaintiff  was  not  entitled  to  recover 
on  the  contract. 

APPEAL  by  plaintiff  from  a  judgment  in  favor  of  defendant 
entered  npon  a  nonsuit  at  the  circuit. 
The  action  was  brought  by  Joseph  P.  Manton  against  John  F. 
Cabot  and  others^  constituting  the  firm  of  Cabot  &  Co.^  to  recover 
coomiissions  alleged  to  be  due  for  the  sale  of  iron  by  plaintiff  for 
defendants.     The  facts  fully  appear  in  the  opinion. 

John  S.  WasAburriy  for  appellant. 

Wm,  W.  McFarland,  for  respondents. 

Present — Davis,  P.  J.,  Beady  and  Daniels,  J.J. 

Davis,  P.  J.  — The  plaintiff  brought  this  action  upon  a  contract, 
made  between  himself  and  the  defendants  and  contained  in  the 
following  letter: 

"  New  York,  May  6,  1868. 
*' Jfr.  Joseph  P.  Manton: 

'*  Sir — Provided  you  obtain  for  us  a  contract,  for  600  tons  more 
or  less  of  horse  railroad  rail  (said  contract  to  be  accepted  by  us),  we 
hereby  agree  to  pay  you  as  fast  as  our  pay  is  obtained,  all  the  price 
yon  obtain  for  the  said  iron  over  and  above  181.50  per  gross  ton. 

"  Cabot  &  Co.'* 
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The  plaintiff  "obtained  "  a  contract  with  Devereux,  Bich  &  Co., 
for  600  tons  of  rails  more  or  less  deliyered  at  Hoboken  at  190  per 
ton, "  one-quarter  cash,  three-eighths  in  thirty  and  sixty  days,  interest 
added,"  with  their  notes  and  satisfactory  indorsements  to  defend- 
ants, "  each  lot  to  be  settled  for  as  delivered,  on  the  basis  of  cash 
and  time.'' 

No  rails  were  deliyered  nnder  this  contract,  because  the  indorse- 
ments offered  were  not  satisfactory  to  defendants.  An  arrangement 
was  then  made  by  which  Devereux,  iCich  &  Co.  were  to  pay  for 
the  rails,  one-third  cash,  one-third  in  thiriy  days,  and  one-third  in 
sixty  days  at  same  price,  with  same  notes  and  indorsements,  and 
bonds  of  the  railroad  they  were  building  as  collateral,  and  upon 
this  contract,  defendants  proceeded  to  make  deliveries  of  iron. 
Devereux,  Rich  &  Go.  paid  on  the  deliveries  one-third  cash  on  each 
bill,  and  when  called  for  notes  for  the  balance,  asked  defendants  to 
wait  a  few  days,  and  they  thought  they  would  give  cash  for  the 
second  and  third  payments. 

They  gave  cash  for  the  second  payment  on  several  invoices,  and 
so  '^kept  on  giving  cash  for  the  first  payment,  and  occasionally  for 
the  second  payment,  along  until  they  stopped  paying  altogether." 
The  iron  was  delivered  in  lots  from  day  to  day,  and  a  specific  pay- 
ment of  one-third  cash  was  made  on  each  lot,  except  three,  on 
which  a  check  of  $2,000  was  given  on  account  of  first  payment 
The  whole  amount  delivered  was  a  trifle  more  than  524  tons,  on  no 
ton  of  which  did  defendants  receive  more  than  960  per  ton.  Some 
bonds  were  received  as  collateral,  on  which  defendants  endeavored 
to  raise  money,  but  failing,  returned  them.  They  were  not  bonds 
of  the  company  for  which  Devereux,  Rich  &  Go.  were  building  a 
road.  Defendants  failed  and  made  an  assignment.  At  that  time 
there  was  owing  to  them  upon  the  contract  122,300,  which  was  not 
shown  to  haye  been  paid.  The  assignee  took  a  note  for  the  amount 
from  Devereux,  Rich  &  Go.,  but  before  the  note  matured  that  firm  . 
also  failed. 

The  court,  on  motion,  nonsuited  the  plaintiff  on  the  ground  that 
under  the  contract  nothing  had  become  due  to  plaintiff  from 
defendants. 

The  whole  case  turns,  we  think,  upon  the  true  construction  of 
the  contracts  between  the  parties  to  the  action.  It  was  manifestly 
contemplated  by  the  contract  that  the  six  hundred  tons  of  iron 
would  be  delivered  from  time  to  time  on  such  terms  of  payment  as 
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should  be  fixed  by  the  contract  to  be  obtained.  The  first  contract 
fixed  those  terms  at  one-f  onrth  cash  on  deliyery  of  each  lot^  and  the 
residue  in  two  payments  at  thirty  and  sixty  days,  with  notes  and  satis- 
factory indorsements.  The  indorsements  offered  were  not  satisfac- 
tory, and  defendants  were  not  bound  to  proceed  with  the  contract  for 
that  reason.  The  alteration  made  (whether  with  plaintiff's  assent 
or  not,  is  immaterial)  became  subject  to  the  agreement  between 
plaintiff  and  defendants,  and  left  its  terms  intact.  The  plaintiff 
was  still  entitled  to  receive  and  defendants  were  bound  to  pay  him 
as  fast  as  their  pay  was  receiyed  all  the  price  obtained  for  said  iron 
oyer  and  aboye  181.50  per  gross  ton.  He  was  entitled  to  nothing 
until  defendants  should  receiye  pay  from  some  parcel  of  the  whole 
at  the  specified  rate  they  were  entitled  to  per  ton.  As  fast  as  a 
parcel  of  the  iron  was  delivered  and  paid  for  in  full,  plaintiff 's 
right  to  the  excess  beyond  $81.50  per  ton.  would  become  complete 
and  he  could  demand  and  was  entitled  to  receive  it,  whether  defend- 
ants got  pay  in  full  or  not  for  subsequently  delivered  lots,  but,  so 
long  as  the  paymenta  made  on  the  Beyeral  invoices  delirered  were 
only  of  the  first  and  second  installments  of  the  contract  with 
Devereux/  Bich  ft  Co.,  and  there  was  no  bad  faith  on  the  part  of 
defendants  in  the  application  of  the  moneys  paid,  to  such  install- 
ments the  plaintiff '^B  right  was  still  in  abeyance  to  await  the  com- 
pletion of  the  payment  on  each  parcel,  respectively,  by  the  pur- 
chaser. 

It  appearing  without  dispute,  therefore,  that  no  amount  beyond 
the  second  and  first  installments  on  any  delivery  had  ever  been  paid, 
and  that  defendants  on  no  single  ton  of  the  iron  had  received 
181.50,  but  that  all  beyond  the  first  and  second  installments 
remained  unpaid,  no  right  of  action  had  accrued  on  the  contract. 
The  plaintiff 's  action  was  premature,  for  nothing  was  due  him  on 
the  contract. 

The  nonsuit,  we  think,  was  properly  granted,  and  the  judgment 
ahonld  be  affirmed.     • 

Judgment  affirmed. 
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Statutory  corutruction — LaiM  of  1808,  chapter  668,  not  repecML,  Oriminal  pUad- 
ing  — petyurjf — dupUcUy.    CHminal  &oidene6  —  tarianM  —  mothe. 

Chapter  568  of  Laws  of  1868,  creating  the  office  of  Metropolitan  Fire  Biarahal, 
has  not  been  repealed,  and  an  indictment  for  perjury  will  lie  for  falae  sweajr- 
ing  in  any  matter  legitimately  before  such  marshal. 

Aji  indictment  for  perjury  charg^  the  defendant  in  one  count  of  having  sworn 
to  certain  false  allegations  in  his  cxral  testimony  on  the  investigation  of  the 
origin  of  a  fire  in  New  York  city,  by  the  fire  marshal,  and  in  another  count 
of  having  sworn  to  in  substance  the  same  allegations  in  an  affidavit  in  the 
same  proceeding  sworn  to  before  the  fire  marshal.  HM,  an  authorised 
mode  of  pleading.  Though  a  defendant  may  not  be  charged  with  different 
felonies  in  different  counts  he  may  be  charged  with  the  same  offense  in  dif- 
ferent ways. 

The  indictment  charged  that  defendant  had  sworn  falsely  in  his  affidavit 
as  to  several  necessary  and  material  matters  contained  therein  ''in  sub- 
stance and  effect  following,  that  is  to  say,"  etc.,  and  set  forth  that  he  stated 
that  there  was  on  the  premises  destroyed  by  fire  **  60,000  **  cigars.  The  affi- 
davit produced  stated  that  there  were  "  65,000  "  cigars.  Mdd,  not  a  material 
variance.  When  the  oath  is  set  out  *'  in  substance  and  to  the  effect  follow- 
ing "  a  literal  copy  is  not  required. 

Evidence  on  the  part  of  the  people,  that  the  defendant,  whose  property  was 
destroyed  by  the  fire,  it  being  insured,  in  his  testimony  before  the  fire  mar- 
shal, stated  the  value  of  the  property  to  be  much  ^greater  than  it  was ;  hM, 
to  be  admissible  upon  the  question  of  motive. 

EBSOB  to  the  New  York  General  Sessions  to  review  the  oon- 
viction  of  Aaron  Harris  for  perjury.     The  facts  sufficientlj 
appear  in  the  opinion. 

Ira  Shafer,  for  plaintiff  in  error. 

Benjamin  K,  PhelpSy  for  the  people. 

Present — Davis,  P.  J.,  Bbady  and  Dakiels,  JJ. 

Bbady,  J.  The  plaintiff  in  error  was  convicted  of  perjury  at 
the  December,  1873,  Term  of  the  Oeneral  Sessions,  and  sentenced 
to  ten  years  imprisonment  in  the  State  prison.  The  perjury  alleged 
in  the  indictment  was  committed  on  the  13th  day  of  September, 
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187d|  before  George  H.  Sheldon^  fire  marshal  of  the  city  of  New 
York,  who  was  inyestigating  the  cause,  origin  and  circumstances 
of  a  fire  which  occurred  on  the  5th  of  September,  1873,  at  No.  10 
Hester  street,  in  a  building  occupied  by  the  plaintiff  in  error  and 
Mb  copartuer  as  a  tobacco  manufactory.  This  inyestigation  was 
entered  upon  by  the  fire  mai'shal  in  pursuance  of  the  duty  and 
authority  imposed  upon  him  by  chapter  563  of  the  Laws  of  1868,  and 
the  seyeral  acts  supplementary  thereto.  The  plaintiff  ip  error  swore 
on  his  examination  that  at  the  time  of  the  fire  he  was  not  in  the 
city  of  New  York  but  was  in  the  city  of  Troy.  He  also  swore  that  at 
the  time  of  the  fire  there  was  in  the  building  in  which  the  fire 
occurred  a  stock  belonging  to  him  and  his  copartner,  consisting  of 
Bixty-five  thousand  cigars,  one  hundred  and  eighty-five  thousand 
cigarettes,  four  hundred  pounds  of  Hayanna  tobacco  of  the  yalue 
of  one  dollar  and  fifty  cents  per  pound,  six  hundred  and  forty-fiye 
pounds  of  Virginia  tobacco  of  the  value  of  sixty-five  cents  per 
pound,  and  that  he  and  his  partner  sustained  a  loss  by  the  fir^  of 
between  five  and  six  thousand  dollars. 

The  indictment  contains  two  counts,  one  alleging  perjury  in  the 
oral  testimony  given  before  the  fire  marshal,  and  the  other  alleging 
perjury  in  swearing  to  an  affidavit  before  the  same  officer  containing 
in  substance  the  same  allegations.  The  plaintiff  in  error  was  con- 
victed upon  the  second  count  of  the  indictment. 

On  the  trial  evidence  was  given  in  relation  to  the  value  of  merchan- 
dise upon  the  premises  in  behalf  of  the  people.  It  is  claimed  by 
the  people  that  the  evidence  shows  that  the  fire  was  designed  and 
for  the  purpose  of  making  a  false  claim  against  the  insurance  com- 
pany, although  that  is  not  important  in  regard  to  the  accusation  of 
which  the  plaintiff  in  error  was  convicted. 

The  first  objection  taken  on  the  trial  was  to  any  testimony  being 
given  in  support  of  the  indictment,  on  the  ground  that  the  act  of 
May  4th,  1868  (Laws  of  1868,  chap.  663),  creating  the  office  of 
metropolitan  fire  marshal,  giving  him  power  to  administer  oaths 
and  condemning  false  swearing  in  any  proceeding  before  him,  had 
been  repealed.  This  objection  is  not  tenable.  The  act  of  May  4th, 
1868,  gupra,  has  not  been  repealed.  The  Laws  of  1857,  chap.  504, 
gave  to  the  chief  of  police  the  authority  to  investigate  the  origin  of 
fires.  The  act  of  May  4th,  1868,  created  the  office  of  the  metro- 
politan fire  marshal  and  made  it  his  duty  (§  2)  to  ^^  examine  into 
the  cause,  circumstances  and  origin  of  fires  (occurring  in  the  por- 
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tions  of  the  metropolitan  police  district  in  which  regular  patrol- 
men of  metropolitan  police  are  authorized  and  appointed)  by 
which  any  building,  vessel^  vehicle  or  valuable  personal  property 
shall  be  accidentally  or  purposely  destroyed,  lost  or  damaged, 
wholly  or  partially,  and  to  especially  inquire  whether  the  fire 
was  the  result  of  carelessness  or  the  act  of  an  incendiary; 
to  take  the  testimony,  on  oath,  of  all  persons  supposed  to  be  cog- 
nizant of  any^facts,  and  to  have  means  of  knowledge  in  relation  to 
the  matters  therein  required  to  be  examined  and  inquired  into,  and 
cause  the  same  to  be  reduced  to  writing,"  etc.  The  third  section 
of  the  act  gives  him  power  to  issue  a  notice  in  the  nature  of  a 
subpcBua,  to  compel  the  attendance  of  any  person  as  a  witness 
before  him  to  testify  in  relation  to  any  matter  which,  by  the  pro- 
visions of  the  act,  was  the  subject  of  inquiry  and  investigation  by 
him ;  to  administer  and  verify  oaths  and  affirmations  of  persons 
appearing  as  witnesses  before  him,  and  d^lares  that  false  swearing 
"  in  any  matter  or  proceedings  aforesaid  shall  be  deemed  perjury, 
and  shall  be  punishable  as  such." 

This  act  was  followed  by  the  act  of  April  26,  1870  (chap.  383), 
which  was  amendatory  of  an  act  passed  in  the  same  year  (chap. 
137,  §  44),  and  is  as  follows  : 

'^§44.  The  board  of  police  shall  have  power  to  appoint  a  fire 
marshal,  chief  clerk  and  assistant  clerk,  who  shall  hold  office  during 
the  pleasure  of  the  board ;  and  such  board,  marshal  and  clerks 
shall  have  the  like  powers  and  perform  the  like  duties  as  those  pro- 
vided by  chapter  563  of  the  Laws  of  1868,  so  far  as  they  are  appli- 
cable to  the  city  of  New  York ;  and  the  compensation  of  said 
marshal  and  clerks  shall  be  the  same  as  now  fixed  in  and  by  said 
act"  (§21). 

The  charter  of  1873  (Laws  of  1873,  chap.  335)  gave  the  appoint- 
ment of  the  fire  marshal  to  the  fire  commissioners,  but  conferred 
upon  the  marshal  (§  76)  all  the  powers  and  imposed  upon  him  all 
the  duties  given  and  imposed  by  the  previous  statutes  relating  to 
that  office. 

The  act  of  1871  (chap.  584)  did  not  in  any  way  limit  the  powers 
and  duties  of  the  marshal.  By  section  4,  it  invested  him  with  the 
same  powers  conferred  by  the  act  of  1868,  supra,  and  also  the  same 
powers  conferred  upon  the  superintendent  of  police  of  the  city  ol 
New  York  by  the  act  of  1857  (chap.  504).  The  marshal,  by  theee 
lotSy  was  authorized  to  examine  into  the  cause,  circumstances  and 
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origin  of  fires,  by  which  any  building,  vessels,  yehieles  or  yalnable 
personal  property  should  be  accidentally  or  purposely  destroyed,  lost 
or  damaged,  wholly  or  partially,  and  especially  to  take  the  testi- 
mony, on  oath,  of  all  persons  supposed  to  be  cognizant  of  any  facts 
or  to  have  means  of  knowledge  in  relation  to  the  matters  therein 
leqnired  to  be  examined  and  inquired  into ;  also  to  compel  the 
attendance  of  witnesses,  and  to  administer  oaths  and  aflirmationfl 
to  persons  appearing  as  witnesses  before  Mm.  It  is  very  clear, 
therefore,  that  for  any  false  swearing  as  to  any  matter  legitimately 
within  the  sphere  of  the  marshal's  powers,  an  indictment  may  be 
.  had  and  a  conyiction  secured  on  competent  evidence. 

The  further  objection  that  there  was  no  legal  proof,  that  the  wit- 
ness, Mr.  Sheldon,  the  fire  marshal,  was  the  officer  referred  to  in 
the  indictment  is  equally  unavailable.  He  testified  without  objec- 
tion, that  he  was  then,  and  had  been,  fire  marshal  from  the  21st  of 
May  preceding  _his  examination,  and  on  cross-examination  stated 
by  whom  appointed  and  the  manner  of  his  appointment. 

The  indictment,  as  already  suggested,  was  predicated  of  the  oral 
testimony  of  the  plaintifl!  in  error,  and  his  affidavit  signed  by  him 
and  Bwom  to  before  the  fire  marshal  Two  counts  were  employed 
to  develop  both  phases  of  the  offense.  It  is  perhaps  unnecessary 
to  cite  authorities  to  show  this  to  be  an  authorized  mode  of  plead- 
ing. It  may  be  said,  however,  that  though  a  defendant  cannot  be 
charged  with  different  felonies  in  different  counts,  yet  he  may  be 
charged  with  the  same  felony  in  different  ways  in  several  counts 
to  meet  the  facts  of  the  case.  Barb.  Grim.  Prac  340,  and  cases 
cited.  The  offense  herein  was  precisely  the  same,  but  charged  in 
different  ways. 

The  plaintiff  in  error  was  charged  with  having  sworn  falsely  in 
his  affidavit,  of  and  concerning  several  necessary  and  material  mat- 
ters contained  therein, ''  in  substance  and  effect  following,  that  is  to 
8ay,''  etc.  One  of  the  matters  stated  as  alleged,  was  that  there  were 
on  the  premises  "  60,000 ''  cigars,  whereas,  by  the  affidavit,  when  it 
was  produced,  the  statement  made  was  that  there  were  ^'  66,000'' 
cigars,  and  in  this  respect  there  was  a  variance  between  the  proof 
and  the  charge.  The  plaintiff  in  error  urges  this  as  a  fatal  error, 
but  he  is  mistaken.  When  the  oath  is  set  out ''  in  substance  and  to 
the  ettect  following,"  a  literal  copy  is  not  required.  It  is  not  nec- 
essary to  set  forth  the  affidavit,  etc.,  on  which' perjury  is  assigned, 
verbiUitn.     People  v.  Warner  5  Wend.  271.     "  To  my  apprehen- 
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sion/'  said  Marcy,  J.,  ^^  the  substance  and  effect  of  an  instniment 
in  writing  cannot,  either  in  common  parlance  or  legal  import,  be 
understood  to  mean  an  exact  copy  of  it."  No  apprehension  could 
oe  reasonably  entertained  that  the  plaintiff  in  error,  being  convicted 
of  the  offense  charged  upon  that  paper,  could  be  convicted  a  second 
time  for  the  same  offense.  The  variance  is  clearly  a  clerical 
error. 

These  views  dispose  of  the  objections  to  the  authority  of  the 
fire  marshal,  to  the  admissibility  of  the  affidavit  on  account  of 
the  alleged  variance,  and  to  the  legality  of  the  conviction  under 
one  of  the  counts.  There  remains  to  be  considered,  however,  the 
propriety  of  investigating  the  question  as  to  the  value  of  the  prop- 
erty as  stfited  in  the  affidavit  to  which  objection  was  made,  and  of 
which  it  seems  to  have  been  claimed  perjury  could  not  be  assigned. 
It  is  true  that  the  value  of  the  property  in  the  abstract  is  not  at 
all  material  to  the  question  of  how  the  fire  originated ;  but  when  the 
inquiry  is  extended  and  the  examination  made  to  embrace  not  only 
that  subject  but  another,  namely,  whether  it  was  the  result  of 
carelessness,  or  the  act  of  an  incendiary ;  it  may  become  material 
to  know  whether  any  misrepresentation  has  been  made  in  reference 
to  the  property  assumed  or  said  to  be  destroyed,  and  if  yea, 
whether  it  furnished  a  motive  which  might  influence  one  to  become 
an  incendiary  whoever  he  might  be.  The  complaint  against  the 
plaintiff  in  error  was  two-fold,  that  he  had  sworn  he  was  absent 
from  the  dty  when  the  fire  took  place,  when  he  was  not,  in  &ct, 
absent ;  and  secondly,  that  he  had  falsely  augmented  the  value  of 
the  property  on  his  premises  at  the  time  of  the  fire.  In  seeking 
the  origin  and  circumstances  of  the  fire,  and  with  a  suspicion 
against  the  plaintiff  in  error,  his  asserted  value  of  the  property,  if 
enhanced  beyond  its  true  value,  was  an  important  and  material 
element,  and  one  necessarily  embraced  legitimately  within  the 
inquiry  established.  It  was  not  erroneous,  therefore,  either  to 
admit  the  evidence  on  the  question  of  value,  or  submit  the  issue 
created  by  it  to  the  jury. 

The  testimony  in  reference  to  the  absence  of  the  plaintiff  in 
error  from  the  city  was  strong  on  his  behalf,  it  would  seem,  from 
the  appeal  book,  but  we  cannot  say  that  it  was  sufficient  to  over- 
come the  testimony  given  on  behalf  of  the  people.  The  design  of 
the  statute  in  creating  a  fire  marshal,  and  investing  him  with  broad 
and,  therefore,  ample  powers,  was  to  detect  and  punish  the  crime 
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of  arson,  which,  without  that  officer,  might  not  be  discovered; 
and,  therefore,  the  legislature  made  false  swearing  before  him  per- 
jury if  it  related  to  any  subject  legally  within  his  authority.  The 
facts  and  circumstances  which  would  tend  to  show  the  act  of  firing 
might,  in  many  instances,  become  valuable  in  demonstrating  the 
perjury  committed,  particularly  those  bearing  on  the  existence  of 
motive  which  is  always  coupled  with  design. 
The  judgment  must  be  affirmed* 

Judgment  affirmed. 


Oilman  v.  Gilmak.  i""TTc'"2TT 

67  AD  120 
WUL — eoTiftruetion  of —  advances.    Executors  —  may  resort  to  estate  for  suspense 

of  legal  counseL 

A  will  which  gare  a  legacy  to  W.,  a  Bon  of  testator,  directed  that  W.  should 
have  no  portion  of  the  estate  until  he  had  fairly  accounted  for  and  settled  the 
amoont  charged  against  him  in  testator's  book  for  money  advanced  by  tes- 
tator to  him.  The  testator's  books  had  charges  against  W.  to  the  amount  of 
913X)00.  W.  had  a  counter-claim  against  testator  to  the  amount  of  $6,000 ' 
more  Uian  that  amount.  Seld,  that  the  right  of  W.  to  the  legacy  was  not 
dependent  upon  the  payment  by  him  of  the  amount  appearing  on  the  testa- 
tor's books,  but  only  on  a  fair  accounting,  and  W.  was  entitled  to  the  pay- 
ment of  the  $6,000  due  him  in  addition  to  the  amount  of  his  legacy. 

JBdd,  also,  that  a  majority  of  the  executors  had  the  right,  with  the  consent  of 
the  surrogate,  to  adjust  the  account  with  W. 

Sxecutors  Jield  to  be  entitled  to  be  indemnified  from  the  estate  of  their  testator 
for  reasonable  charges  for  legal  counsel  incurred  by  them  in  its  manage- 
ment. 

APPEAL  by  Anna  K.  Gilman^  executrix,  etc.,  under  the  last 
will  of  Nathaniel  Gilman,  deceased,  from  order  of  the  surro- 
gate's court  of  the  county  of  New  York  directing  payment  of  the 
sum  of  $4,000  as  compensation  to  Charles  H.  Glorer  as  legal  coun- 
sel to  the  executors  under  said  will ;  $6,000  on  account  of  balance 
agreed  to  be  due  Winthrop  W.  Oilman,  and  the  further  sum  of 
$20,000  on  account  of  his  distributive  share  in  the  estate  of  the 
testator. 

The  respondents  in  said  appeal  were  said  Glover  and  Winthrop 
W.    Gilman,   and  George  F.  Gilman,   Charles  B.   Gilman,   and 
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Isaac  Beddington,  executors  under  said  will.  Sufficient  facts  appear 
in  the  opinion. 

W.  W.  Oage  and  E.  C.  Benedicty  for  appellant 

Charles  E.  Whitehead  and  Charles  H.  Olaver,  for  respondents* 

Present  —  Davis,  P.  J.,  Bbadt  and  Dakibls,  JJ. 

DaktbIiS,  J.  The  testator  was  a  man  of  large  wealth,  and  by 
his  will,  directed  the  final  residue  of  his  estate  to  be  divided  equally 
among  his  surriying  children,  and  the  heirs  of  his  three  deceased 
daughters. 

The  appellant,  and  the  respondent  Winthrop  W.  Oilman,  are  two 
of  the  testator's  children.  Since  the  testator's  decease,  a  partial 
distribution  of  the  residue  of  the  estate  has  been  made  under  the 
sanction  of  the  surrogate,  to  several  of  the  residuary  legatees. 
Among  them  the  appellant  has  been  a  participant  to  a  greater 
extent  than  the  amount  directed  to  be  paid  by  the  executors  to 
'Winthrop  W.  Oilman  on  account  of  his  residuary  share.  The 
amount  of  the  residue  appears  to  have  been  entirely  ample  for  the 
payment  of  the  sums  directed  to  be  paid  out  of  it,  without  in  any 
respect  endangering  the  payment  of  any  other  lawful  claims  whidi 
may  be  made  against  it  For  that  reason,  and  the  further  one  that 
the  amount  directed  to  be  paid  will  give  Winthrop  W.  Oilman  no 
more  than  most  of  the  other  residuary  legatees  have  received ;  the 
order  in  that  respect  was  entirely  equitable ;  and  as  such,  it  was 
assented  to  by  nearly  all  the  other  persons  interested  in  the  estate, 
and  is  now  objected  to  only  by  the  appellant  The  objection  made 
by  her  to  the  order  directhig  the  payment,  chiefly  depends  upon  a 
clause  contained  in  the  testator's  will,  declaring  that  Winthrop  W. 
Oilman  should  have  no  portion  of  his  share  of  the  estate  until  he 
fairly  accounted  for  and  settled  the  amount  charged  on  the  testa- 
tor's books  against  him  for  money  advanced,  and  interest  upon  it 

This  was  met  by  the  fact  that  it  appeared  that  a  majority  of  the 
executors  had  settled  the  account  with  him,  and  had  allowed  the 
balance  of  16,000  mentioned  in  the  order  in  his  favor. 

The  account  upon  the  testator's  books  extended  from  1835  to 
1845,  and  showed  a  balance  against  Winthrop  W.  Oilman,  of  a  lit- 
tle over  113,000 ;  and  it  seems  to  have  been  the  testator's  convio- 
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tion  that  the  amount  apparently  due  by  the  account  as  he  stated  it, 
was  the  sum  owing  from  his  son  to  his  estate.  But  the  ktter  did 
not  acquiesce  in  the  accuracy  of  this  statement.  He  claimed  that 
the  testator  was  in  fact  indebted  to  him,  and  for  the  purpose  of 
substantiating  such  claim,  produced  a  large  account  against  the 
estate,  consisting,  to  a  very  great  extent^  of  items  and  demands 
arising  between  1827  and  1835.  A  majority  of  the  executors  made 
a  settlement  with  him  resxilting  in  a  balance  in  his  favor  of  16,000 
mentioned  in  the  order.  And  nothing  was  shown-  which  would 
justify  the  conclusion  that  they  acted  in  bad  faith  in  making  such 
settlement. 

The  testator  did  not  render  the  legatee's  right  to  his  residuary 
I^acy  dependent  upon  the  payment  of  the  amount  appearing  to  be 
charged  against  him  on  the  books.  It  depended  simply  on  his 
fairly  aocounting  and  settling  the  account.  And  that  could  be 
done  by  offsetting  counter  demands  or  charges,  as  well  as  by  actual 
payments  of  the  amount  in  money.  The  executors  acted  in  tiiat 
yiew,  and,  from  the  unimpeached  adjustment  which  was  made  by 
fhem,  it  must  be  presumed  that  they  became  satisfied  that  the 
legatee  had  valid  demands  against  the  estate  so  far  exceeding  the 
oharges  made  in  the  testator's  books  as  to  justify  the  balance 
allowed  and  admitted  by  them.  If  that  were  the  case,  then  the 
legatee  did  fairly  account  for  and  settle  those  charges,  and  the  set- 
tl^nent  made  with  him  became  binding  on  the  estate,  although 
made  only  by  a  majority  of  the  executors. 

This  was  regarded  as  settled  law  in  the  case  of  Murray  y.  Blateh- 
fwrd,  1  Wend.  583,  616,  which  extended  the  same  principle  to  the 
case  of  administrators.  A  similar  principle  has  since  been  embodied 
in  one  of  the  statutes  of  the  State,  providing  for  compounding  and 
oompTomising  debts  by  executors  and  administrators,  with  the 
assent  and  approval  of  the  surrogate.  4N.  Y.  Stats,  at  Large,  506 
(Laws  1847,  ch.  80,  §  1).  And  from  the  order  made  it  is  apparent 
ti&at  the  settlement  in  this  instance  did  receive  the  assent  and  sp- 
proval  of  the  surrogate. 

If  the  settlement  was  collusive  or  fraudulent,  that  may  be  shown 
for  the  purpose  of  annulling  or  correcting  it  on  the  final  adjust- 
ment of  the  executor's  account.  That  right  is  secured  and  pre- 
serred,  both  by  the  common  law  and  the  statute  just  referred  to. 
Vide  §  2.  In  the  present  instance,  the  want  of  good  faith  on  the 
part  of  the  executors  was  in  no  way  made  to  appear,  and  even 


214  FIEST  DEPAETMENT,; 

Oilman  v.  GUnum. 

though  they  may  have  erred  in  allowing  Winthrop  W.  Gilman 
more  upon  his  demands  than  he  ought  strictly  to  haye  receiyed^  the 
settlement  they  made  cannot  be  disregarded  for  that  reason.alone. 
Chouteau  y.  Suydam,  21  N.  Y.  179,  184. 

By  the  settlement  which  was  made,  the  disability  imposed  upon 
hiTTi  by  the  testator  was 'removed,  and  from  that  time  he  was  as 
equitably  entitled  to  be  paid  a  portion  of  his  residuary  legacy  as 
those  who  had  been  previously  treated  with  a  similar  degree  of 
generosity  by  the  surrogate  and  the  executors.  The  residuary 
interest  of  the  legatee  in  the  estate  seemed  to  be  ample  for  the  pur- 
pose of  making  the  payment.  And  no  reason  exists  for  supposing 
that  any  injury  or  embarrassment  whatever  can  be  produced  to  the 
appellant  by  means  of  making  it.  Under  the  circumstances  the 
order  was  well  warranted  by  the  ability  of  the  estate  to  pay,  and 
the  equitable  considerations  indicating  the  propriety  of  placing  him 
substantially  in  the  same  condition  as  those  interested  in  the  same 
fund,  to  whom  even  a  greater  sum  had  been  paid  out  of  their 
shares. 

It  was  objected  that  it  should  not  have  been  done  until  the 
accounts  of  the  executors  were  finally  and  fully  settled.  But  as 
long  as  that  had  been  regarded  as  insufScient  to  prevent  other 
legatees  from  receiving  similar  portions  of  their  residuary  legacies, 
it  would  be  unjust  to  allow  it  so  much  weight  as  to  render  it  the 
basis  of  defeating  the  respondent's  claim.  From  the  long  period 
that  this  estate  has  been  before  the  courts,  a  sound  discretion  would 
seism  to  require  that  no  further  sums  should  be  paid  to  any  of  the 
residuary  legatees,  than  those  already  provided  for,  until  a  final 
distribution  can  be  made.  Both  the  interests  of  the  pacties,  and 
the  duty  of  the  courts,  appear  to  require  such  a  determination. 

As  the  settlement  between  the  executors  making  it  and  Winthrop 
W.  Gilman  was  vahd  and  binding,  he  became  a  creditor  of 
the  estate  for  the  balance  found  to  be  due  to  him.  And  as  the 
executors  had  the  means  to  pay  it  in  their  hands  without  the  least 
danger  of  injury  or  embarrassment  to  the  estate  from  doing  so,  the 
order  correctly  provided  for  its  payment.  The  direction  was  within 
the  sound  discretion  of  the  surrogate,  and  the  circumstances  appear- 
ing justified  him  in  making  it. 

The  other  amount  allowed  was  for  the  compensation  of  the  exec- 
utors' counsel  for  services  performed  by  him  in  that  capacity. 
Whatever  was  reasonably  incurred  by  them  for  services  and  advice 
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in  the  necessary  management  of  the  estate  became  a  personal 
charge  against  them^  for  which^  with  the  approval  of  the  surrogate, 
they  had  the  right  to  resort  to  the  estate  for  indemnity.  Dayton 
on  Surrogates  (3d  ed.),  540,  542,  and  cases  referred  to.  The 
amount  was  allowed  within  this  principle,  and  it  seems  to  have 
been  warranted  by  it. 

^he  evidence  on  which  it  was  adjusted  by  the  executors  does  not 
appear  before  the  court.  But  as  the  affairs  of  the  estate  generated 
a  large  amount  of  litigation,  and  the  claim  was  conceded  by  the 
executors  to  be  a  just  one,  and  it  is  disputed  by  no  person  inter- 
ested in  the  estate,  except  the  appellant,  it  cannot  be  properly  held 
that  the  surrogate  was  wrong  in  directing  that  it  should  be  paid. 
The  facts  before  him  were  sufficient  to  justify  the  belief  that  the 
demand  was  a  proper  one,  and  that  warranted  the  portion  of  the 
order  proyiding  for  its  payment.  The  order  appears  to  haye  been 
both  equitable  and  reasonable  in  all  respects,  and  within  the  author- 
ity which  the  law  has  conferred  upon  the  surrogate. 

It  should,  therefore,  be  affirmed,  with  $10  costs  and  disburse- 
ments to  the  respondents. 

Ord&r  affirmed. 


Shufflin  v.  People. 

Criminal  emd&nce — leading  quMtion — ground  ofcbfeetian  mugt  be  stated  —  ear^ 
elunons.  Criminal  law — murder  in  the  second  degree  under  'Laws  1862,  chap- 
ter 197 — murder  in  the  first  degree.  Criminal  practice — when  exception  neces- 
•ory. 

In  a  trial  for  marder>  a  witness  for  prisoner  was  asked  on  her  cross-examination 
whether  she  had  made,  on  the  morning  after  the  mnrder,  certain  statements 
to  one  M.,  to  which  she  returned  a  negative  answer.  Afterward  the  people 
called  M.  to  contradict  said  witnc^ss  and  show  that  she  made  said  statements. 
M.  was  asked  if  she  saw  said  witness  on  the  morning  in  qnestidA.  Held,  that 
the  question  was  proper,  and  an  objection,  on  the  ground  that  it  was  leading, 
was  properly  overruled. 

The  admissibility  of  testimony  objected  to  on  one  ground  at  the  trial,  held, 
not  reviewable  on  another  ground  on  appeal. 

A  ^ritness  for  prisoner,  who  had  given  evidence  tending  to  show  that  the  per- 
son killed  was  in  the  habit  of  becoming  intoxicated,  was  asked  what  the 
demeanor  of  the  deceased  was  when  she  was  ill  that  condition.  Held,  that 
the  question  was  improper. 
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The  offense  wm  committed  Janoaij  14«  1878,  while  Iawb  188d,  chapter  197,  sec 
tion  6,  WM  in  force.  The  evidence  did  not  show  that  it  waa  perpetrated  in  the 
commiaaion  of  any  felony.  The  court  diarged  that  the  Jury  might  find  the 
Diiaoner  guilty  of  murder  in  either  of  ita  degreea.  No  exception  waa  taken 
to  this  charge.  The  jury  conTicted  of  murder  In  the  second  degree.  BM, 
tliat  the  charge  waa  erroneoua,  there  being  no  evidence  to  suatain  the  ver- 
dict found,  but  no  exception  having  been  taken,  the  court,  on  appeal,  could 
not  set  the  verdict  aaide. 

The  court  chaiged  that  the  priaoner'a  crime  waa  murder  in  the  first  degree  if 
the  homicide  waa  perpetratea  by  him  with  the  intent  to  take  the  life  of  the 
person  kiUed.  Hdd,  correct  under  the  provisions  then  contained  In  the 
statutes. 

EBBOB  to  the  New  York  oyer  and  terminer  to  renew  the  oon- 
yiction  of  Gtoorge  ShnfSin  for  murder  in  the  seoond  degree. 
The  facts  appear  in  the  opinion. 

Charles  W.  Brooks,  for  plaintiff  in  error. 

Sofij.  K.  Phelps,  district  attorney,  for  the  people. 

Present — Dayis,  P.  J.,  and  Dakdsia,  J. 

Dakhls,  J.  The  prisoner  was  convicted  of  the  murder  of  his 
wife  by  means  of  an  assault  upon  her  person  committed  3n  the 
14th  of  Janoary,  1873.  Their  relations  had  previously  befn  of  a 
rather  unfriendly  nature,  and  both  seemed  to  indulge  in  the  use  of 
intoxicating  liquors.  On  the  night  when  the  homicide  was  perpe- 
trated, he  returned  to  his  house  under  the  influence  of  liquor,  and 
beat  his  wife,  leaving  her  on  the  floor  of  one  of  the  rooms  occupied 
by  them,  where  she  was  found  dead  in  the  morning  with  severe 
wounds  about  her  head.  The  evidence  tended  to  show  that  those 
wounds  had  caused  her  death.  The  statements  made  by  the 
prisoner  after  the  homicide  was  discovered,  as  well  as  his  testi- 
mony given  upon  the  trial,  tended  to  show  that  he  discovered 
his  wife,  when  he  fiivt  saw  her  on  the  evening  of  the  assault,  under 
circumstances  indicating  that  she  had  been  guilty  of  adultery  witii 
a  person  issuing  from  her  bedroom,  and  immediately  assaulted  her 
for  that  reason.  But  other  evidence  was  given  upon  the  trial 
tending  to  discredit  his  statements  and  evidence  in  this  as  well  as 
other  respects. 

The  theory  of  the  defense  was,  that  she  cut  her  head  in  falling 
against  a  stove  in  the  room  in  an  effort  made  by  her  to  rise 
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from  the  floor ;  and  the  evidence  given  by  the  prisoner's  mother 
asserted  that  to  be  the  case,  and  that  the  assault  committed  by  the 
prisoner  was,  by  no  means^  serious  in  its  nafture.  Upon  her  cross- 
examination  she  was  asked  whether  she  knew  Mary  McGinn^  and 
whether  she  did  not  meet  her  in  the  yard  the  next  morning  near 
the  hydrant,  and  tell  her  that  she  had  great  trouble^ — that  her  son 
had  been  raising  a  great  disturbance,  in  answer  to  an  inquiry  as  to 
what  was  the  matter.  She  gave  a  negative  answer  to  these  inquiries; 
and  after  the  defense  was  through,  Mary  McGinn  was  put  upon 
the  stand  to  contradict  her,  by  proving  that  she  did  at  that  time 
and  place  make  those  statements.  The  first  inquiry  made  of  her 
was,  whether  she  saw  Mrs.  Shufflin  that  morning.  This  was 
objected  to  as  incompetent  and  leading.  The  objection  was  over- 
ruled, and  the  prisoner's  counsel  excepted.  And  that  exception  is 
now  urged  as  having  been  well  taken. 

It  is  quite  clear  that  the  objection  was  not  well  founded.  The 
statement  which  it  was  proposed  by  the  prosecution  to  prove  was 
competent  by  way  of  impeaching  the  witness  referred  to.  Accord- 
ing to  her  evidence  the  prisoner  had  done  but  little  if  any  thing 
more  than  to  take  his  wife  from  the  bed-room  and  lay  her  on  the 
floor  of  the  next  room,  and  give  her  one  slap  on  the  side  of  the  face. 
The  statement  inquired  after,  if  it  were  made,  was  inconsistent  with 
that  evidence,  because  it  tended  to  show  that  serious  trouble  and 
disturbance  had  been  caused  by  the  prisoner.  That  would  be  a 
material  contradigtion  relating  to  the  important  fact  involved  in 
tiie  case.  And  it  was  admissible  for  the  purpose  of  discrediting  her 
evidence.  And  for  that  it  was  received  without  objection  on  the 
part  of  the  prisoner's  counsel.  It  could  not  well  be  proved  without 
fiist  showing  that  the  witness  by  whom  it  was  proposed  to  make 
the  proof  had  seen  the  witness,  whom  it  was  expected  to  contradict, 
on  the  occasion  when  the  interview  was  supposed  to  have  taken 
place.  The  answer  was  both  necessary  and  proper  for  that  purpose. 
And  the  approved  mode  of  securing  the  response  was  by  a  direct 
question  embodying  what  the  preceding  witness  had  denied.  Sloan 
V.  N.  Y.  C.  R.  R.  Co.,  46  N.  Y.  126. 

It  appeared  by  the  evidence  of  one  of  the  policemen  that  a  knife 
was  found  on  the  premises,  with  blood  upon  it,  in  the  morning 
when  the  prisoner's  wife  was  found  dead,  and  that  he  asked  the 
prisoner  if  he  knew  any  thing  about  how  that  knife  had  got  such  blood 
on  it.  He  replied  that  he  did  not.  The  knife  was  produced  and  the 
Vol.  VI,  N.  Y.  Rep.  —  28 
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witness  was  asked  if  he  saw  that  knife  on  the  premises.  This  question 
was  objected  to  only  as  leading.  The  objection  was  oyerruled,  and 
the  prisoner's  connsel*  excepted.  The  witness  answered  that  he 
didy  and  that  there  was  blood  upon  it.  It  is  now  urged  in  the 
prisoner's  behalf  that  this  evidence  was  improper  because  the 
indictment  contained  no  averment  that  the  homicide  was  in  any 
way  produced  by  means  of  a  kuife.  But  that  objection  was  not 
maide  to  the  evidence  offered.  The  objection  was  as  specific  as  it 
could  well  have  been  made^  and  put  upon  the  sole  reason  that  the 
question  was  leading.  By  its  form  it  substantially  conceded  that 
the  answer  would  be  proper  if  the  question  were  differently  framed, 
and  that  virtually  surrendered  the  position  no.w  taken.  The  objec- 
tion which  was  in  fact  taken  is  not  insisted  upon^  and  it  could  not 
be  with  any  degree  of  propriety,  because  the  court,  in  its  discretion, 
could  allow  leading  questions  to  be  propounded  to  the  witness. 

A  witness  sworn  on  the  prisoner's  behalf  gave  evidence  tending 
to  show  that  the  deceased  was  in  the  habit  of  becoming  intoxicated. 
And  he  was  then  asked  what  her  demeanor  was  when  she  was  in  that 
condition.  This  was  objected  to  by  the  prosecution,  and  excluded  by 
the  court,  and  the  counsel  for  the  prisoner  excepted.  It  could  not 
have  been  material  what  her  demeanor  was  on  other  occasions  than 
that  existing  at  the  time  of  or  immediately  preceding  the  homicide. 
Besides  that,  if  her  demeanor  at  other  times  had  been  in  any  respect 
important,  the  facts  themselves  should  have  been  offered,  not  the 
conclusion  which  the  witness  might  have  drawn  from  those  trans- 
piring within  his  knowledge.  Messner  v.  People,  45  N.  Y.  1.  The 
prisoner  can  derive  no  benefit  from  this  exception. 

The  homicide  was  committed  while  the  act  of  1862  was  in  exist- 
ence. That  divided  the  crime  of  murder  into  two  degrees ;  the 
first,  where  the  homicide  was  perpetrated  with  a  premeditated 
design  to  effect  the  death  of  the  person  killed  ;  the  second,  where 
it  was  caused  without  any  design  to  effect  death  by  a  person 
engaged  in  the  commission  of  a  felony.     Laws  of  1862,  chap.  369, 

The  evidence  in  no  way  tended  to  prove  that  the  homicide  was 
committed  in  the  commission  of  any  felony.  The  prisoner's  crime, 
if  murder  at  all,  was  murder  in  the  first  degree.  But  the  court 
instructed  the  jury  that  they  had  the  right,  under  the  evidence,  if 
they  believed  him  guilty,  to  convict  him  of  murder  in  either  of  its 
degrees,  or  of  manslaughter  in  any  degree  below  the  first     There 
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was  no  exception  taken  to  any  part  of  this  direction.  And  for  that 
reason,  eyen  though  there  was  nothing  in  the  case  warranting  a 
conyiction  of  murder  in  the  second  degree,  this  court  cannot  inter- 
fere with  the  determination  which  was  made  of  it.  The  only 
authority  which  this  court  has  over  questions  arising  on  the  trial 
of  an  indictment  is  that  given  by  statute.  And  that  requires  an 
exception  in  order  to  present  the  point  relied  upon  as  error.  2  R 
S.  736,  §  21.  Without  an  exception  this  court  has  no  power  to  set 
aside  the  verdict  rendered  because  it  may  be  unsupported  by  the  evi- 
dence. People  v.  Thwnp8<yny  41  N.  Y.  1;  Oaffney  v.  People,  60  id. 
417,  425;  Wilke  v.  People,  63  id.  625. 

The  court  charged  the  jury  that  the  prisoner's  crime  was  murder 
in  the  first  degree  if  the  homicide  was  caused  by  him  with  the 
intent  to  take  the  life  of  his  wife.  This  was  strictly  in  conformity 
to  the  construction  placed  upon  the  provision  contained  in  the  ^ 
statute  by  which  that  offense  was  at  that  time  defined.  People  v. 
Clark,  7  N.  Y.  386;  People  v.  Austin,  1  Park.  154;  Wilson  v. 
People,  4  id.  619. 

The  attention  of  the  jury  was  then  called  to  the  provisions  of  the 
statute  defining  manslaughter  in  the  second,  third,  anil  fourth 
degrees.  And  they  were  left  at  liberty  to  convict  the  prisoner  of 
either,  if,  under  the  evidence  given  in  the  case,  they  deemed  him 
guilty  of  an  offense  less  than  murder.  What  was  said  upon  the 
subject  of  murder  in  the  first  degree  and  manslaughter  was  entirely 
free  from  exception,  and  no  objection  was  made  to  it,  neither  was 
any  exception  taken  to  the  statement  that  the  jury  had  the  right 
to  convict  of  murder  in  the  second  degree. 

But  at  the  close  of  the  case,  the  court  was  requested  to  charge 
that  if  the  prisoner  detected  the  deceased  committing  adultery, 
and  thereupon  instantly  struck  her,  and  from  the  effect  of  such 
blow  she  died,  the  killing  could  only  be  manslaughter.  There  was 
no  evidence  in  the  case  in  any  manner  tending  to  show  that  he 
detected  his  wife  committing  adultery,  and  thereupon  instantly 
struck  her.     This  proposition  was  properly  refused  for  that  reason. 

The  court  was  then  requested  to  charge  that  the  law  regards 
adultery  as  so  great  a  provocation,  and  makes  such  allowance  for 
the  passion  which  its  discovery  excites,  that  it  absolutely  reduces 
the  grade  of  the  offense  of  killing  to  manslaughter,  and  that  in  the 
lowest  degree.  This  was  also  refused,  and  an  exception  taken  to 
the  refusal.     Whether  the  provocation  mentioned  would  reduce  the 
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killing  to  the  lowest  degree  of  manslaughter/ conld  not  have  been 
properly  held  as  a  legal  proposition  in  the  case.  That  depended 
upon  the  circumstances  to  be  found  from  the  eyidence  and  deter- 
mined by  the  jury. 

It  was  not  claimed  that  the  homicide,  if  produced  at  all  by  the 
prisoner,  was  either  justifiable  or  excusable.  And  the  court  had 
charged  that  if  perpetrated  without  any  design  to  take  life,  it  was 
no  more  than  manslaughter.  More  than  that  must  therefore  haye 
been  intended  and  understood  by  each  of  these  requests.  And  no 
more  could  have  been  intended  or  understood  by  them  unless  they 
included  the  fact  of  an  intent  on  the  part  of  tiie  prisoner  to  tal^ 
the  lite  of  his  wi/e.  If  they  did  not  include  that  circumstance, 
then  the  jury  had  been  fully  instructed  on  the  subject,  by  the 
direction  that  the  offense  could  be  no  more  than  manslaughter 
without  a  design  to  take  life,  and  that  the  court  was  not  bound  to 
repeat  the  instruction. 

By  including  the  intent  to  take  life  both  requests  were  rendered 
improper.  For  the  statute  in  that  case  rendered  the  act  murder. 
At  common  law  it  may  haye  been  different,  and  undoubtedly  was 
so.  But  that  seems  to  haye  been  changed  by  the  statutory  codifi- 
cation on  the  subject  of  homicide  in  this  State.  When  felonious  in 
any  sense,  that  rendered  the  crime  murder  or  manslaughter  ia  one 
of  its  degrees.  Intentional  homicide,  when  felonious,  was  declared 
to  be  murder,  but  when  unintentional,  the  absence  of  intent 
reduced  the  offense  to  manslaughter.  Under  that  proyision  of  the 
statute,  if  the  prisoner  caused  the  death  of  his  wife,  with  what  it 
has  denominated  a  premeditated  design  to  effect  it,  that  was  suffi- 
cient to  constitute  the  crime  of  murder.  And  the  circumstances 
mentioned  in  the  requests  could  not  then  reduce  it  to  either  of  the 
degrees  of  manslaughter.  For  the  purpose  of  rendering  it  an  offense 
of  that  character,  the  design  to  take  li&  should  not  haye  been  an 
element  in  the  propositions  presented  to  the  court  Under  the 
circumstances,  they  could  not  be  construed  as  omitting  that 
attribute.  The  terms  in  which  they  were  expressed  were  inconsist- 
ent Tfith  any  such  understanding.  And  if  there  was  no  intent  to 
take  life  the  prisoner  already  had  all  the  benefit  which  these  propo- 
sitions claimed  for  him  by  the  charge  the  court  had  actually  giyen. 

Neither  of  the  points  presented  in  the  prisoner's  behalf  will  jus- 
tify a  reyersal  of  the  judgment  pronounced  upon  him.  The  control 
of  the  court  oyer  the  case  is  limited  by  the  exceptions  which  were 
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taken  npon  the  trial,  as  long  as  no  objection  has  been  made  either 
to  the  indictment  or  the  judgment. 

And  as  neither  of  them  can  be  sustained,  the  judgment  should 
beaflbmed. 

Judgment  affirmed. 


Oaklet  v,  Matob  of  New  Yobk. 

QflMT — aarittarU  clerk  of  New  York  hoard  ofaldermenia  pMic — when  extra 
eompeneation  to  not  aUowMe.  New  York  eity — power  of  commot*  council  to 
allow  extra  eompemation  to  derk. 

Tbo  boaid  of  aldermen  of  Kew  York  city  were  by  Laws  of  1867,  chap.  446,  %  68, 
xequlnd  to  euiymea  the  TOtes  east  in  ^^66b  In  performing  this  daty  they  required 
the  florvioes  of  one  B.,  an  aaeistant  derk  of  the  board  receiying  a  fixed  aalary. 
For  aaeh  eervices  the  flaid  board  allowed  B.  $600  extra  oompenBation^  Edd,  (1) 
that  B.  held  a  pablic  office  and  waa  boand  to  perform  the  datiee  thereof  for 
the  salary  appurtenant  to  it ;  (2)  that  aeslBting  in  canvaesing  the  Tote  was  a 
duty  and  B.  waa  not  entitled  to  extra  compensation  therefor,  and  (8) 
that  the  allowance  of  sueh  compensation  was  luTalid  under  (a)  the  provisions 
of  Laws  of  1857,  chap.  446,  g  46,  and  (6)  those  of  the  Bevised  Ordinances  of 
New  York  dty  of  1866,  chap.  7,  art.  1,  g  12. 

APPEAL  by  plaintiff  from  a  judgment  in  favor  of  defendants 
entered  upon  an  order  at  the  circuit  dismissing  the  com- 
phuni. 

The  action  was  brought  by  Jacob  F.  Oakley  against  the  Mayor^ 
Aldermen  and  Oommonalty  of  the  city  of  New  York  to  recoyer  an 
allowance  made  by  the  board  of  aldermen  of  said  city  to  one  George 
W.  BettSy  an  assistant  clerk  of  said  board,  for  alleged  extra  services. 
Plaintiff  brought  action  as  the  assignee  of  Betts.  Enough  facts 
appear  in  the  opinion. 


Joseph  H.  Duhee^  for  appellant. 

E.  Dek^ld  Smith  and  2).  <7.  Dean,  for  respondents. 

Present — Davis,  P.  J.,  Bbady  and  Dakiels,  J  J. 

Davis,  P.  J.    Betts,  the  plaintiff's  assignor,  was  a  clerk  of  the 
board  of  aldermen,  receiving  a  fixed  salary  for  his  ofScial  services. 
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which,  it  appears,  has  been  paid  to  him.  He  was  an  officer,  and 
the  position  he  held  was  a  public  office.  He  was  by  law  required 
to  perform  the  duties  of  that  office  for  the  salary  appurtenant  to  it. 
The  board  of  aldermen  were,  by  law,  required  to  canvass  the  Yotes 
cast  at  the  election  of  1868.     Laws  1857,  chap.  446,  §  53. 

In  requiring  the  services  of  their  clerk  in  making  such  canvass, 
they  were  simply  calling  upon  him  to  perform  his  official  duties. 
For  a  willful  neglect  or  refusal  to  perform  which  he  would  have 
been  held  liable  to  removal  from  office,  and  to  indictment  and 
punishment.  In  the  case  of  Collins  v.  Mayor  of  New  York,  argued 
at  the  present  term,  we  have  had  occasion  to  consider  the  question 
of  the  official  character  of  the  position  of  clerk,  deputy,  or  assistant 
clerk  of  the  board  of  aldermen,  and  came  to  the  conclusion  above 
expressed. 

The  duties  performed  by  Betts^being  the  official  services  of  a 
salaried  officer,  no  legal  claim  against  the  city  could  arise  upon 
their  performance  beyond  the  salary  of  his  office.  jNo  suit  could 
be  maintained  by  him,  nor  any  legal  or  equitable  proceeding  to 
compel  the  payment  of  any  greater  sum  ;  and  the  promise  to  pay 
therefor  a  sum  additional  to  the  salary  would  not  be  obligatory 
upon  the  corporation.  This  question  has  also  been  considered  at 
the  present  term  in  the  case  of  Cowan  v.  Mayor  of  New  Tork,  ante, 
page  152,  where  the  action  was  brought  upon  a  similar  ordinance 
of  the  board  of  supervisors,  directing  the  payment  of  11,000  for 
extra  services  of  a  clerk  of  the  Marine  Court.  1  Dillon  on  Mun. 
Corp.,  §§  172,  173  (2d  ed.) ;  Reself  v.  City  of  Sacramento^  2  CaL 
680 ;  Hatch  v.  i/ann,  16  Wend.  44 ;  Palmer  v.  Mskyor  of  New 
York,  2  Sandf .  318  ;  People  ex  rel,  Phmnix  v.  Supervisors  of  New 
York,  1  Hill,  362 ;  McUlory  v.  Supervisors  of  Cortland,  2  Cow. 
531. 

The  charter  of  1857  (Laws  of  1857,  chap.  446,  §  46)  provided 
'^  that  no  additional  allowance  beyond  the  legal  claim  under  any 
contract  with  the  corporation,  or  for  any  services  on  its  account,  or 
in  its  employment,  shall  ever  be  allowed."  We  have  seen  that  the 
legal  claim  of  Betts  was  his  official  salary.  To  make  an  allowance 
beyond  that  for  official  services  was  to  award  to  him  a  gratuity,  and 
not  to  compensate  a  lawful  claim.  The  action  of  the  board  came  in 
direct  conflict  with  the  statute,  and  the  statute  must  prevail. 
Besides,  the  action  of  the  board  in  passing  its  resolution  to  compen- 
sate for  the  extra  services  was  in  violation  of  a  standing  ordinance 
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of  the  city.  See  Revised  Ordinances  of  1866,  §  12  of  art.  1,  chap. 
7  (p.  187).  That  ordinance  provides  that  "no  officer  of  the  cor- 
poration who  shall  receive  a  fixed  salary  or  rate  of  compensation  for 
his  services  shall  be  entitled  to  extra  compensation  for  any  services 
which  he  may  render  to  the  corporation,  or  which  may  be  required 
of  him  by  any  ordinance  or  resolution  of  the  common  council,  the 
board  of  supervisors,  or  the  board  of  health,  unless  provision  be 
expressly  made  for  such  extra  compensation  by  the  ordinance  or 
resolution  requiring  the  services." 

This,  ordinance  brings  the  case  sharply  within  the  principle  of 
the  authorities  above  cited,  and  the  clerk  of  the  board  must  be  pre- 
sumed to  have  accepted  the  office  with  knowledge  of  the  limita- 
tions and  restrictions  imposed  by  law  and  the  ordinance  upon  the 
compensation  to  be  paid  to  him.  There  is  no  hardship  in  holding 
him  to  the  performance  of  all  his  duties  for  the  stipulated  salary, 
because,  if  the  burdens  of  office  became  too  severe,  he  could  have 
laid  them  down  by  resignation  at  any  moment. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 
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* 

SUUutory  eonttruction  —  Lawi  of  1874,  e^p.804 — ifeto  Ycrk  cUjf.     Practice 
— eontinuanee  of  action,    Drfenu — itihen  fwrther  pleading  not  neoeeeary, 

Bj  LawB  1874,  chap.  804,  the  oocmty  and  city  of  New  York  were  conBolidated 
for  the  pnrpofles  of  local  government,  under  the  corporate  name  of  "  The 
Mayor,  etc.,  of  New  York,"  and  the  rights,  property,  intereets,  claims  and 
demands  of  the  county  and  of  the  board  of  supervisors  were  vested  in  the 
consolidated  corporation.  ffM,  (1)  to  include  a  claim  against  a  county  offl- 
cer  for  county  moneys  fraudulently  received  and  applied,  and  (2)  that  an 
erder  in  an  action  instituted  on  such  claim,  previous  to  the  passage  of  said 
act,  by  and  in  the  name  of  the  board  of  supervisors  of  said  county,  con- 
tinuing the  action  in  the  name  of  the  consolidated  corporation,  was  proper. 

Sdd,  also,  that  further  pleadings  on  the  part  of  the  defense  were  not  essen- 
tial to  protect  defendant's  rights  from  the  consequences  of  the  change. 

APPEAL  by  defendant  from  an  order  continuing  this  action  in 
the  name  of  the  Mayor^  Aldermen  and  Commonalty  of  the 
city  of  New  York  and  substituting  them  as  plaintiffs. 
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The  action  was  brought  by  the  board  of  supervisors  of  the  county 
of  New  Yorl^  against  William  M.  Tweed  to  recoyer  for  moneys  of 
the  county  alleged  to  haye  been  fraudulently  receiyed  and  applied 
by  defendant  as  a  public  officer.  Sufficient  facts  appear  in  the 
opinion. 

David  Dudley  Meld,  Elihu  Root.  WUlard  BartUHy  Dudley  Field, 

Wm.  FuUerton  and  Edward  R.  Bacon,  for  appellant^  as  to  the  right 

to  substitute  the  new  corporation  as  plaintiff,  cited  Davis  y.  Mayor 

of  N.  F.,  14  N.  Y.  506,  626;  Code,  §§  141,  142,  146,  150, 166 ; 

Moore  y.  HamiUony  44  N.  Y.  666. 

E.  Delafield  Smith  A  Wheeler  JET.  Peckham,  for  respondents. 

Present  —  Davis,  P.  J.,  Bbady  and  Dakibls,  J  J. 

Daniels,  J.  This  action  was  commenced  by  the  board  of  super- 
visors of  the  county  of  New  York  to  recover  moneys  alleged  to  have 
been  fraudulently  and  corruptly  received  and  applied  to  his  own 
use  by  the  defendant  as  a  public  officer  of  the  county.  The  moneys 
were  claimed  to  have  been  the  property  of  the  county,  for  a  recov- 
ery of  which  it  was  legally  entitled  to  maintain  the  action.  After 
an  issue  of  fact  was  joined  in  it  by  the  service  of  the  defendant's 
answer,  and  while  it  continued  to  be  undetermined,  an  act  was 
passed  consolidating  the  city  and  county  of  New  York  for  the  pur- 
poses of  local  administration  and  government.  By  this*  act  the 
consolidated  corporations  were  afterward  to  be  known  as  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  and  the  rights, 
property,  interest,  claims  and  demands  of  the  county,  and  of  its 
board  of  supervisors,  were  vested  in  and  declared  afterward  to 
belong  to  the  consolidated  corporation.  Laws  of  1874,  chap.  304, 
§  1.  This  act  went  into  effect  on  the  30th  of  April,  1874,  and  by 
its  terms  it  transferred  the  cause  of  action  set  forth  in  the  com- 
plaint in  this  suit  to  the  newly  formed  corporation.  It  was  a  right, 
claim  or  demand  within  the  appropriate  signification  of  those 
words  as  they  were  embodied  in  the  law. 

In  consequence  of  this  change  and  transfer,  the  motion  appears 
to  have  been  made  which  resulted  in  the  order  appealed  from.  Its 
obvious  purpose  was  to  place  the  action  from  that  time  in  the  name 
of  the  body  that  by  the  act  had  succeeded  in  title  the  preced- 
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ing  owner  of  the  demand,  and  have  the  real  party  in  Interest  before 
the  court  as  plaintiff. 

The  proceeding  was  in  all  respects  a  proper  one,  and  provided  for 
by  the  act  regolating  and  goTeming,  to  a  very  great  extent,  the 
ciyil  practice  of  courts  of  justice.  By  that  act,  when  any  other 
transfer  of  the  interest  in  an  action  (which  does  not  abate  by  the 
death  of  a  party)  than  that  occasioned  by  the  death,  marriage  or 
other  disability  of  a  party,  takes  place,  the  court  in  which  the 
action  may  be  pending  may  allow  it  to  be  continued  in  the  name 
of  the  original  party,  or  may  allow  the  person  to  whom  the  trans- 
fer may  be  made,  to  be  substituted  in  the  action.  Code,  §  121. 
This  provision  very  plainly  includes  the  present  case  ;  for  the 
demand  relied  upon  as  the  cause  of  action  would  not  abate  by  the 
death  of  a  plaintiff,  even  if  it  had  been  a  natural  person.  2  R.  S. 
447,  448,  §§  1,  2.  And  the  act  of  1874,  by  force  of  its  provisions, 
transferred  it  to  the  consolidated  corporate  body. 

The  motion  was  made  within  the  time  prescribed  for  that  pur- 
pose by  the  section  of  the  Code  already  referred  to.  And  no 
good  reason  appears  why  the  order  should  not  have  been  made. 

It  is  strenuously  insisted  by  the  learned  counsel  for  the  defendant 
that  the  court  ought  to  have  permitted  him  to  serve  a  further 
answer.  But  there  was  nothing  in  the  change  made  by  the  order 
requiring  that  to  be  done,  or  even  indicating  its  propriety  in  any 
respect.  It  did  not  change  the  charges  made  against  the  defend- 
ant as  the  foundation  of  the  right  to  recover.  The  complaint 
renudne^precisely  the  same  after  the  order  as  it  was  before  ;  and 
that  had  been  met  by  the  answer  previously  served  to  it  by  such 
defense  as  the  defendant  considered  existed  against  the  charges  it 
contained.  By  the  order,  the  newly-formed  body  corporate  was, 
from  that  time,  made  the  plaintiff  in  the  action.  And  it  was 
placed  in  that  relation  to  it  with  no  other  or  different  rights  than 
those  previously  existing  in  favor  of  the  board  of  supervisors.  It 
at  most  succeeded  to  such  rights,  and  nothing  whatever  more  than 
that ;  and  there  could  be  nothing  in  such  a  change  rendering  any 
further  answer  on  the  part  of  the  defendant  necessary  upon  mak- 
ing it.  When  that  is  properly  done  by  motion,  the  Code,  providing 
for  it  contemplates  no  change  in  the  pleadings,  when  the  action 
may  be  already  at  issue.  It  merely  provides  for  a  simple  proceed- 
ing by  means  of  which  the  succeeding  party  may  take  and  proceed 
with  the  action  from  the  point  where  the  preceding  party  left  it. 

Vol.  VI.  N.  T.  Eep.  —  29 
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The  change  gave  the  defendant  no  absolute  right  to  set  np  any 
farther  defense.  If  the  answer  served  in  the  case  was  inadequate 
in  any  respect,  the  mode  of  supplying  its  defects  was  by  motion 
on  the  defendant's  behalf  as  long  as  the  affidavit  used  to  oppose 
the  motion  failed  to  present  any  case  for  that  purpose.  It  was  not 
enough  to  entitle  the  defendant  to  such  relief  that  his  attorney 
believed  that  leave  should  be  given  to  serve  an  answer  to  the  com- 
plaint, as  it  was  proposed  to  be  amended.  And  that  was  all  that 
was  stated  on  this  subject.  The  statement  was  altogether  insuffi- 
cient, for  it  showed  no  necessity  for  any  amendment  whatever. 
And  besides  that,  the  statement  relied  upon  was  entirely  erroneous, 
for  the  complaint  was  in  no  respect  amended.  All  that  was  done 
by  the  order,  was  to  substitute  the  succeeding  corporation  from 
that  time,  and  provide  for  the  subsequent  prosecution  of  the 
action  in  its  name. 

Upon  the  argument  of  this  appeal,  it  was  claimed  that  further 
pleadings  by  way  of  defense  were  required  to  enable  the  defend- 
ant to  contest  the  right  of  the  newly-formed  corporation  to  succeed 
to  the  rights  and  claims  of  the  board  of  supervisors  of  the  county. 
But  that  very  clearly  is  an  erroneous  view  of  the  case.  For  that 
position  must  depend  upon  the  effect  to  be  given  to  the  act  pro- 
viding for  making  the  consolidation.  And  no  pleading  on  the 
part  of  the  defendant  can  be  required  for  its  proper -presentation. 
If  the  act  can  be  shown  to  be  constitutionally  or  otherwise  invalid 
or  inoperative,  that  ban  be  determined  as  the  case  now  stands, 
under  the  order  by  oral  objection  taken  upon  the  trial;  mo  answer 
can  be  necessary  for  that  purpose. 

The  objection  that  the  new  corporation  has  not  been  bound  by 
the  change  made  is  entirely  untenable.  The  notice  of  motion 
for  it  was  subscribed  by  the  corporation  counsel  and  attorney  for 
the  plaintiff  then  in  the  case.  And  that  sufficiently  exhibited  its 
consent  to  be  made  a  party  to  the  action.  Besides  that,  the  sub- 
stituted plaintiff  appeared  on  the  argument  and  objected  to  a 
reversal  of  the  order. 

The  order  was  right,  and  it  should  be  affirmed,  with  $10  costs, 
besides  disbursements. 

Order  afflrmed. 
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Mortgage  —  removai  from  record  l>y  special  proceedinge — po/ymerU  necessary  to 

heshoton. 

The  acts  relating  to  thn  discharge  of  mortgages  from  record  in  certain  cases 
(Laws  1802,  chap.  865 ;  1868,  chap.  789 :  1878,  chap.  561)  are  designed  to 
remove  an  existing  incumbrance  which  has  been  paid  in  fact,  and  not  by 
mere  presumption  of  law,  and  in  proceedings  thereunder  it  is  necessary  to 
allege  in  the  petition  and  prove  that  such  incumbrance  has  been  actually  paid. 

The  principle  is  well  settled  that  where  a  remedy  is  given  by  statute  all  the 
requirements  imposed  by  the  statute  must  be  complied  with. 

APPEAL  by  Mary  N.  Townehend  from  an  order  at  special  term 
denying  appellant's  petition  to  have  a  mortgage  discharged  of 
record. 

The  proceedings  were  instituted  under  the  provisions  of  the  acts 
relating  to  the  discharge  of  mortgages  from  record  in  certain  cases. 
(Laws  1862,  ohap.  365;  1868,  chap.  789;  1873,  chap.  551.)  By 
these  acts  the  owner  of  lands  described  in  any  mortgage,  which, 
from  the  liq)se  of  time,  is  presumed  to  have  been  paid,  may  pre- 
sent his  petition  asking  to  have  the  same  removed  from  the  redord. 
The  petition  is  itBquired  to  allege  that  the  mortgage  is  paid,  and  in 
case  of  the  morigage  having  been  assigned  by  assignment  not 
acknowledged,  so  as  to  entitle  it  to  be  recorded,  that  such  assignee 
has  been  paid  the  amount  due.  The  court,  upon  being  satisfied 
that  the  matters  alleged  in  the  petition  are  true,  may  make  an  order 
for  the  discharge  of  such  mortgage. 

In  these  proceedings  the  petitioner  alleged  these  facts,  that  one 
Samuel  N.  Stubbs  made  a  mortgage  to  Hiram  Parker,  dated  June 
22,  1838,  and  recorded  June  26,  1838;  that  Parker  assigned  said 
mortgage  to  one  Campbell,  and  Campbell  assigned  it  to  one  Mary 
Spingler;  that  both  assignments  were  duly  acknowledged  and  recorded 
November  24, 1838;  that  Parker  died  in  1865 ;  that  no  letters  of  admin- 
istration have  been  granted  in  his  estate;  that  Mary  Spingler  died 
intestate  in  or  about  the  year  1839,  and  no  administration  was  had 
on  her  estate;  that  the  respondent,  Mary  S.  Van  Beuren,  is  the  only 
next  of  kin  and  heir  at  law  of  Mary  Spingler;  that  said  mortgage 
has  been  paid,  but  has  never  been  satisfied  of  record. 

The  attorney  in  fact  of  the  respondent,  by  affidavit,  denied  the 
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statement  that  the  mortgage  was  paid,  and  claimed  and  alleged 
that  it  was  unpaid,  and  that  the  last  payment  of  interest  was  made 
in  1839.    Upon  these  papers  the  application  was  denied. 

John  Tovmshend,  for  appellant. 

Edward  MUcheUy  for  respondent. 

Bbadt,  J.  The  act  of  1862  to  authorize  the  discharge  of  mort- 
gages of  record  in  certain  cases  (Laws  1862,  chap.  365),  and  the 
amendments  thereof  by  acts  of  1868  (Laws  1868,  chap.  789)  and 
1873  (Laws  1873,  chap.  551),  are  designed  to  remove  an  existing 
incumbrance  which  has  been  paid  in  fact  and  not  by  mere  pre- 
sumption of  law.  It  is  required,  among  other  things,  that  the 
petition  ^^  shall  allege  that  such  mortgage  is  paid ; "  not  alone  that 
twenty  years  having  elapsed  it  is  presumed  to  be  paid,  but  that  it 
is  paid.  The  object  of  the  statute  seems  to  have  been  to  relieve 
mortgagors  and  those  claiming  under  them,  in  a  summary  way  from 
an  incumbrance,  which,  as  stated  in  the  first  section  of  the  acts, 
supra,  from  the  lapse  of  time  is  presumed  to  be  paid,  if  it  have  in 
fact  been  paid,  but  satisfaction  of  which  cannot  be  obtained  with- 
out a  formal  proceeding  therefor  in  a  court  of  equity,  in  conse- 
quence of  the  death  of  the  mortgagee  and  of  the  fact  that  no  letters 
testamentary  or  of  administration  have  been  granted  in  this  State. 
The  petition  must  allege  that  the  mortgagee  has  been  dead  for 
more  than  five  years,  and  that  the  letters  mentioned  have  not  been 
granted.    (§  1.) 

It  is  true  that  the  acts  also  require  a  statement  of  the  assignment, 
if  one  have  been  made,  and  the  '^  facts  in  regard  to  the  same," 
without  exacting  an  averment  that  the  assignee  is  dead,  but  that 
does  not  destroy  the  general  design  of  the  statute.  The  chief 
object  of  requiring  the  statement  of  the  assignment  is  to  enable 
the  court  to  have  all  persons  interested  notified  of  the  application, 
in  accordance  with  section  three  of  the  acts.  Whether  there  be  an 
assignment  or  not,  however,  the  court  must  be  satisfied  thai  all  the 
matters  alleged  in  the  petition  are  true.  (§4)  Satisfied  ok  what? 
The  principal  fact  is  the  payment  of  the  mortgage.  It  n^nst,  as 
shown,  be  alleged  that  it  is  paid«  '\ 

It  is  not  proved  in  this  matter  that  the  mortgage  is  paid.  \  The 
evidence  is  that  it  is  not,  except  by  presumption  of  law,  whiciji  is 


MARCH  TEEM,  1875.  229 

Loder  v.  Hatfield. 

not  sufficient  on  this  summary  proceeding.     The  statute  under 

consideration  relates  to  mortgages  presumed^  from  lapse  of  time, 

to  haye  heen  paid;  but  it  requires^  as  already  shown^  an  allegation^ 

and,  therefore,  proof  of  payment.     The  principle  is  well  settled, 

that  where  a  remedy  is  given  by  statute  all  the  requirements 

imposed  by  it  must  be  complied  with.     Dudley  t.  Mayhew,  3  N.Y. 

9;  Renwick  v.  Morris,  3  Hill,  621.     Here  the  petitioner  fails  in  the 

most  important  allegation  —  the  one,  indeed,  upon  which  the  whole 

application  rests. 

The  order  of  the  special  term  should  be  affirmed.    The  petitioner 

mast  seek  relief  in  another  mode. 

Order  affirmed. 


LoDBB  V.  Hatfield. 

WiU — eonstruetUm  of.    Legacy — when  it  does  not  lapse.    Jnterest — on  unpaid 

legacy, 

A  will  contained  this :  "  I  direct  mj  son  J.  to  pay  anto  my  daughters  H.,  E.  and 
8.  $400  each,  which  I  give  and  bequeath  to  them  and  their  heirs  forever." 
The  payment  of  this  was  charged  on  a  farm  given  by  the  will  to  J.  The 
win  contained  in  another  clause  this :  "  I  direct  that  my  daughters  shall 
live  with  J.  and  have  a  support  off  the  farm;  and  the  money  I  have 
bequeathed  them  to  be  paid  in  one  year  after  they  shall  severally  marry,  or 
be  inclined  to  leave  J.  and  live  elsewhere."  Held,  that  the  time  given  for  the 
payment  of  the  legacies  was  for  the  benefit  of  the  estate,  and  they  did  not 
lapse  and  faU  into  the  inheritance  by  the  death  of  the  legatees  without 
marrying  or  departing  from  the  devisee  during  life. 

An  action  for  a  legacy  against  the  devisee  of  land  charged  with  its  payment, 
or  his  heirs,  is,  in  its  nature,  equitable,  and  may  be  commenced  at  any  time 
within  ten  years  after  the  cause  of  action  accrues. 

Interest  upon  a  legacy  charged  upon  land  yielding  profits  Tield  allowable, 
although  the  legacy  was  not  demanded  when  due. 

APPEAL  by  defendants  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  decision  of  the  court. 
The  action  was  brought  by  Hannah  Loder,  as  administratrix, 
etc,  of  Eunice  Hatfield,  deceased,  against  Gilbert  J..  Hatfield  and 
oQiers,  to  recoyer  two  legacies.     The  facts  were  these  : 

Joshua  Hatfield  died  August  7,  1820,  leaving  a  will  by  which  he 
devised  the  farm  upon  which  he  lived  to  his  son  Jonathan  Hat- 
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fields  the  husband  of  one  of  the  defendants^  and  father  of  the 
other  defendants,  "on  the  following  conditions  and  proviso/' 
among  others  :  "I  order  and  direct  my  said  son  Jonathan  to  paj 
unto  my  three  daughters,  Hannah,  Eunice  and  Sarah,  (400 
each,  which  I  give  and  bequeath  to  them  and  their  heirs  for- 
ever."   *    *    ♦ 

"  And,  furthermore,  I  order  and  direct  that  my  four  daughters, 
Phebe,  Hannah,  Eunice  and  Sarah,  shall  live  with  Jonathan  and 
their  mother,  and  to  have  a  support  off  the  farm,  and  to  assist  as 
usually  they  have  done  in  carrying  on  the  business  in  the  house, 
and  the  money  I  have  above  bequeathed  to  them  to  be  paid  in  one 
year  after  they  shall  severally  marry  or  be  inclined  to  leave 
Jonathan  and  their  mother,  and  live  elsewhere." 

The  legacies  to  the  daughters  Phebe  and  Hannah  (the  plaintiff) 
were  paid  by  Jonathan.  Sarah  and  Eunice  remained  unmarried, 
and  resided  on  the  farm  until  they  died,  aiding  in  the  work. 

Jonathan  accepted  the  farm  devised  to  him,  entered  into  posses- 
sion, and  owned  and  occupied  it  till  his  death  in  January,  1870. 
He  devised  the  farm  to  his  wife,  for  her  life  ;  remainder  in  fee  to 
his  sons,  the  other  defendants.  Sarah  Hatfield  died  May  8,  1856, 
having,  on  December  18,  1855,  assigned  her  1400  legacy  to  her 
sister  Eunice.  Eunice  died  August  19,  1871,  intestate,  and  own- 
ing both  the  legacy  given  to  herself  and  that  given  to  Sarah,  neither 
of  which  was  ever  paid. 

Letters  of  administration  were  duly  granted  to  the  plaintiff  by 
the  surrogate  of  Westchester  county. 

The  court  at  special  term  decided  that  the  legacies  to  Sarah  and 
Eunice  were  valid,  vested  a  charge  on  the  land,  and  due  and 
unpaid,  and  ordered  judgment  of  sale  to  pay  the  legaeies  and 
interest  thereon  from  a  year  after  the  death  of  Sarah  and  Eunice, 
respectively,  with  costs.  ^ 

Close  dt  Robertsan,  for  appellants. 

Edward  WeUs,  for  respondent. 

Present—  Davis,  P.  J.,  Beady  and  Dakiels,  JJ. 

Brady,  J.  It  is  conceded  by  the  appellant  that  the  legacies  to 
Sarah  and  Eunice  are  payable  out  of  the  real  estate  of  the  testator. 
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and  that  if  the  payment  of  them  is  postponed  in  regard  to  the  con- 
yenience  of  the  person  and  the  circumstances  of  the  estate^  charged 
with  the  legacies,  and  not  on  account  of  the  age,  circumstances 
and  condition  of  the  legatee,  or,  in  other  words,  was  postponed  for 
the  benefit  of  the  devisee  or  the  estate  devised  to  him,  then  they 
did  not  lapse  and  fall  into  the  inheritance  either  by  the  death  of 
the  legatees  before  marriage  or  their  failure  to  depart  from  the 
house  of  the  devisee  during  life.  The  concession  is  based  upon  the 
authorities  which  thus  declare  the  rule.  Harris  v.  Fly,  7  Paige,^ 
421,  430;  Marsh  v.  Wheeler,  2  Edw.  Ch.  156,  163;  Sweet  v.  Chasey 
2  N.  Y.  73;  Birdsall  v.  HmUtt,  1  Paige,  32;  Willard's  Eq.  Juris. 
519. 

The  application  of  the  rule  thus  stated  depend^  upon  the  circum- 
stances of  each  case.  If  the  condition  were  annexed  to  the  legacy, 
and  not  its  payment,  the  rule  would  in  general  be  more  in  harmony, 
it  would  seem,  with  the  intent  of  the  testator.  It  may  be  that  the 
gift  and  the  time  of  its  payment  are  necessarily  united,  and  are  the 
same,  therefore,  in  legal  effect,  but  there  are  cases,  not  in  the  courts 
of  this  State,  in  which  the  doctrine  is  promulgated  that  unless  the 
condition  or  contingency  applies  to  the  legacy  itself  the  direction 
of  its  payment  at  a  future  day  does  not  affect  it,  and  it  vests  imme- 
diately. The  rule  itself,  as  pronounced  in  this  State,  must  neces- 
sarily rest  upon  the  supposed  intention  of  the  testator,  which  is  a 
governing  principle  in  the  construction  of  wills,  and  is  generally 
called  into  exercise  where  the  payment  of  the  legacy  is  deferred 
until  the  marriage  of  the  legatee,  or  until  he  arrives  at  age.  It  is, 
nevertheless,  qualified  by  circumstances  affecting  either  the  legatee 
or  the  devisee  in  reference  teethe  payment  of  the  legacy,  as  we  have 
aeen.    See  cases  supra. 

The  question  here,  therefore,  on  that  subject,  neither  contin- 
gency in  reference  to  payment  having  occurred,  is  whether  the  post- 
ponement of  payment  was  for  the  benefit  of  the  estate  or  the 
devisee.  The  legacies  are,  by  the  terms  employed,  absolute  in 
character.  '^I  order  and  direct  my  said  son,  Jonathan,  to  pay 
nnto  my  three  daughters,  Hannah,  Eunice  and  Sarah,  four  hun- 
dred dollars  each,  which  I  give  and  bequeath  to  them  and  their 
heirs  forever,"  and  were  charged  upon  the  farm  or  homestead  given 
to  Jonathan,  which  he  took  upon  the  express  condition  or  proviso 
th^t  he  should  pay  the  legacies. 

The  gift  is  in  the  first  paragraph  of  the  will  succeeding  the  pro- 
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tIso.  In  the  second  paragraph  and  therefore  not  immediately  con- 
nected with  the  gift^  the  proyision  in  reference  to  the  time  when 
the  legacies  shall  be  paid  is  found.  That  paragraph  begins:  '^And, 
•  furthermore,  I  order  and  direct  that  my  four  daughters,  Phebe, 
Hannah,  Eunice  and  Sarah,  shall  live  with  Jonathan  and  their 
mother,  and  to  have  a  support  off  the  farm  and  to  assist  as  usually 
they  have  done  in  carrying  on  the  business  in  the  honse,  and  the 
/noney  I  haye  bequeathed  them  to  be  paid  in  one  year  after  they 
shall  severally  marry  or  be  inclined  to  leave  Jonathan  and  their 
mother  and  live  elsewhere." 

It  will  be  perceived  that  the  testator  alludes  to  the  legacies  not 
as  such  eo  nomine^  but  as  the  money  he  has  bequeathed  them, 
which  is  to  be  paid  when  they  marry  or  determine  to  leate  their 
mother  and  live  elsewhere,  and  thus  re-affirms  the  intention  that 
the  legacy  to  each  should  be  paid  and  not  be  contingent  upon  any 
event.  The  phrase  "the  money  I  bequeath  them,"  coupled  with 
the  words  "  four  hundred  dollars  which  I.  give  and  bequeath  to 
them  and  their  heirs  forever,"  leave  no  room  for  conjecture  from 
the  language  employed  as  to  the  intent  of  the  testator  to  give  his 
daughters,  under  any  and  all  circumstances,  a  vested  legacy  in  the 
sum  named. 

This  intention  is  one  which  the  courts  would  not  fail  to  carry 
out  unless  there  was  some  other  feature  of  the  will  a  controlling 
legal  element  to  the  contrary.  See  Sweet  v.  Chase,  supra;  also 
Terril  v.  Puh,  Admr,,  4  Bradf.  245.  It  is  necessary  here,  neverthe- 
less, to  consider  whether  the  postponement  of  payment,  or  rather 
the  time  allowed  the  devisee  to  pay  the  legacies  was  or  was  not  for  his 
benefit.  It  seems  to  be  evident  that  4he  question  depends  much 
upon  the  character  of  the  bequest.  Here,  as  we  have  seen,  it 
seems  to  be  in  form  a  vested  and  absolute  legacy.  The  payment 
of  it  in  one  year  after  the  legatee  should  marry  or  be  inclined  to 
leave  the  devisee  and  her  mother  was  not  for  the  benefit  of  the 
legatee,  but,  as  asserted  by  the  plaintiff,  for  the  benefit  of  Jonathan, 
the  devisee,  so  that  he  should  not  be  burdened  with  the  support  of 
the  legatees  and  the  payment  of  the  legacies  at  the  same  time.  It 
was  for  his  benefit,  also,  because  it  gave  him  one  year,  after  sucli 
support  had  ceased  to  be  obligatory  upon  him  by  the  marriage  or 
departure  of  the  legatee,  within  which  to  pay  the  legacy. 

This  was  not  a  provision  in  reference  to  the  circumstances  of 
the  legatees.     There  was  nothing  in  the  surroundings  or  condition 
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of  the  legatees  which  required  any  precaution  as  to  the  payment  or 
the  consideration  of  any  circumstances  which  made  it  advisable  to 
expedite  the  payment  on  their  account.  They  were  provided  for. 
They  were  to  live  at  the  homestead^  if  they  chose  to  do  so^  and  to 
he  supported  there  by  the  devisee,  who  took  the  devise  burdened 
with  that  obligation,  although  they  were  to  assist  as  before,  '^in 
carrying  on  the  business  in  the  house,"  and  thus,  to  a  certain 
extent,  earn  their  support. 

With  regard  to  the  devise,  however,  a  difiEerent  view  is  presented. 
It  may  be  assumed  with  propriety,  that  the  circumstances  of  the 
estate  or  those  of  the  devisee  were  such  as  to  make  it  advantageous 
to  have  a  year  to  gather  up  and  pay  the  legacies,  which  would  become 
payable  by  either  of  the  contingencies  expressed.  This  would 
appear  to  be  so,  because  the  devisee  could  not,  by  the  terms  of  the 
will,  sell  the  estate,  or  his  intei*est  in  it,  until  the  death  of  his 
mother,  the  testator's  widow,  and  not  having  any  power  to  sell,  he 
would  be  compelled  to  get  the  money  from  other  sources.  The  tes- 
tator, though  he  charged  the  land  with  the  payment  of  the  lega- 
cies, intended  that  on  the  happening  of  either  contingency  named, 
and  vnthin  one  year  thereafter,  they  should  be  paid,  whether  the 
land  was  sold  or  not. 

It  would  seem,  therefore,  that  duly  considering  the  bequests 
made,  the  circumstances  and  condition  of  the  legatees,  and  the 
circumstances  of  the  estate  and  of  the  devisee,  that  the  time  given 
for  the  payment  of  the  legacies  was  designed  for  the  benefit  of  the 
estate,  and  not  of  the  legatees  of  the  money,  and  they  did  not, 
therefore,  lapse  and  become  a  part  of  the  inheritance. 

The  legatee,  Sarah  Hatfield,  died  on  the  8th  of  May,  1856,  but 
this  action  was  not  commenced  until  the  15th  of  May,  1873,  and 
it  is  said  that  the  claim  is  barred  by  the  statute  of  limitation. 
The  statute  of  limitation  does  not  in  terms  specify  the  time 
within  which  an  action  must  be  brought  to  recover  the  amount 
of  a  legacy,  but  it  has  been  declared,  and  it  seems  to  be 
gostained  by  the  provisions  of  the  statute,  that  it  must  be  brought 
within  ten  years  from  the  time  it  becomes  payable.  McOartee  v. 
Gamely  1  Barb.  Ch.  455.  The  Eevised  Statutes  provided  that  when- 
eTer  there  was  a  concurrent  jurisdiction  in  courts  of  common  law  and 
in  courts  of  equity  of  any  cause  of  action,  the  time  limited  for  the 
commencement  of  such  cause  of  action  in  a  court  of  common  law 
ahonld  apply  to  all  suits  brought  for  the  same  cause  in  the  Court  of 

Vol.  VI,  K  T.  Rep.  —  80 
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Chancery.  2  B.  S.  301,  §  49.  But  if  it  was  a  case  where  the  Oourt 
of  Chancery  alone  had  jurisdiction  the  suit  should  be  commenced 
within  the  time  prescribed  for  the  commencement  of  suits  of  the 
same  character  in  equity^  the  subject-matter  of  the  suit  not  being 
cognizable  in  the  courts  of  common  law.  2  R  S.  302,  §§  51,  52, 
53;  McCartee  v.  Camd,  1  Barb.  Ch.  455,  supra;  Clark  v.  Ford^  3 
Eeyes,  372.  The  Beyised  Statutes  also  declared  that  bills  for  relief 
in  equity,  in  all  cases  not  provided  for  in  chapter  4,  '^  of  actions 
and  the  times  of  commencing  them,"  should  be  filed  within  ten 
years  after  the  cause  thereof  should  accrue  and  not  after.  2  B.  S. 
301,  §  52. 

This  action  is  one  on  the  equity  side  of  the  court  praying  the 
sale  of  the  premises  for  the  payment  of  the  legacies  with  which 
they  were  charged,  assuming  them  *to  be,  as  indeed  they  are,  an 
equitable  charge  upon  the  estate  devised.  Willard's  £q.  Jur.  489; 
Harris  v.  Ply,  supra.  The  case  of  McCartee  v.  Camell,  supra,  was 
commenced  before  the  Code  of  Procedure  was  adopted. 

The  73d  section  of  the  Code  repealed  thei  provisions  contained  in 
the  chapter  4,  supra,  "  of  actions  and  .the  times  of  commencing 
them,"  and  substituted  the  provisions  of  title  11  of  the  Code,  enti- 
tled, ^^of  the  time  of  commencing  actions."  There  are  many 
causes  of  action  specifically  designated  in  this  title,  but  the  action 
by  a  legatee  is  not  one  of  them,  and  there  is  not,  therefore,  any 
express  limitation  as  to  such  action  contained  therein.  There  is 
not  in  that  title  any  reference,  eo  nomine,  to  equitable  actions  or 
actions  of  an  equitable  nature,  but  t)iere  is  a  provision  similar  to 
that  contained  in  the  Bevised  Statutes,  and  to  which  reference  has 
been  made  herein,  and  which  is  as  follows:  §  97.  '^  An  action  for 
relief  not  hereinbefore  provided  for  must  be  commenced  within 
ten  years  after  the  cause  of  action  shall  have  accrued." 

It  would  thus  appear  that  both  by  the  Bevised  Statutes  and  since 
the  Code,  this  action,  on  account  of  its  nature,  is  one  which  must 
be  brought  within  ten  years  after  the  action  accrued.  An  action  to 
enforce  an  equitable  remedy  must  be  brought  within  ten  years, 
under  section  97  of  the  Code.  Miner  v.  Beehman,  50  N.  Y.  338; 
Huhbel  V.  Sibley,  id.  468. 

The  cognizance  of  legacies  was  confined  in  England  to  ecclesi- 
astical and  equity  courts,  and  the  common-law  courts  did  not 
assume  jurisdiction  in  suits  for  legacies  except  upon  an  express 
promise  by  an  executor,  in  consideration  of  forbearance.    DewiU  y. 
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Schoonmakery  %  Johns.  243.  Or  unless  there  be  evidence  that  the 
personal  representative  holds  the  money,  not  as  ezeontor  or  admin- 
istrator, bat  in  his  indiyidoal  character,  upon  a  new  contract  for  a 
loan  of  it  to  him.  Ghitty  on  PI.  114  (6th  Am.  ed.);  Bundle  t.  AUi- 
son,  34  N.  T.  183.  Bat  oar  statute  (Laws  1801,  Webster  &  Skin* 
ner's  Ed.,  chap.  174,  §  18)  provided  that  an  action  might  be 
brought  if  there  were  sufficient  assets  in  the  hands  of  the  executor 
to  pay  the  debts  and  the  legacies;  and  the  Ke vised  Statutes  (2  R.  S. 
114,  §  9)  provide  that  if  there  be  more  than  sufficient  assets  in 
the  hands  of  the  executor  or  administrator  to  discharge  the  debts 
of  the  testator  or  intestate,  a  legatee,  after  the  expiration  of  one 
year  from  the  time  of  granting  of  letters  testamentary  or  of  admin- 
istration, and  after  a  reasonable  demand  made,  and  on  executing 
a  bond  such  as  designated,  may  commence  an  action  to  recover 
the  legacy  against  the  executor  or  administrator.  These  provis- 
ions conferred  jurisdiction  upon  the  common-law  courts  to  enter- 
tain actions  for  legacies  against  executors  and  administrators; 
but  this  is  not  such  an  action. , 

The  remedy  given  against  the  executor  or  administrator  there- 
for, founded  upon  the  statute,  is  one  which  must  be  pursued 
within  six  years  a^ter  the  cause  of  action  accrues.  Frost  v.  Frost, 
4  Edw.  Oh.  733;  Clarh  v.  Ford,  Bundle  v.  Allison,  McCartee  v. 
Camell,  supra.  It  is  based  on  the  assumption  that  there  are  suffi- 
cient assets  to  pay  the  legacy. 

When  the  action  is  against  the  devisee  of  the  land  charged  with 
the  payment  of  the  legacy,  or  his  heirs,  as  in  this  case,  and  not 
against  the  executor  or  administrator,  it  is,  as  already  stated,  one 
in  its  nature  equitable,  and  may  be  commenced  at  any  time  within 
ten  years  after  the  cause  of  action  accrues. 

If  there  were,  during  the  six  years,  sufficient  assets  in  the  hands 
of  the  executor  or  administrator  to  pay  the  legacy,  and  such  fact 
wer6  set  up  as  an  answer  to  the  claim  of  the  legatee,  it  would  per- 
haps require  the  consideration  of  a  question  that  does  not  arise 
here.  The  action  is,  as  suggested,  against  the  heirs  of  the  devisee, 
and  not  against  the  executor  or  administrator  of  the  testator. 

There  is  no  question  about  the  right  of  the  plaintiff  to  the  legacy 
of  Eunice  unless  it  lapsed.  The  action  as  to  that  was  commenced 
in  time.  It  is  claimed,  however,  that  no  interest  should  be  given. 
The  right  to  it  has  been  settled.  The  land  of  which  the  defendants 
became  the  owners  was  charged  with  the  payment  of  the  legacy. 
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and  they  took  it  cum  onere.  Harris  v.  Fly,  7  Paige,  421.  And 
the  land  yielding  profits,  the  payment  of  interest  upon  the  legacy 
is  just  and  reasonable,  thongh  not  demanded  when  due.  Olen  y. 
Fishsr,  6  Johns.  Ch.  33;  Berdsall  v.  ffewlets,  supra.  It  should 
be  computed  from  the  8th  of  May,  1857,  which  was  one  year  after  the 
death  of  Eunice.  The  testator  contemplated  that  a  period  of  one 
year  should  elapse  after  the  legacy  became  due  before  its  payment 
could  be  enforced. 

The  judgment  must,  therefore,  be  affirmed  as  to  the  legacy  given 
to  Eunice,  and  rerersed  as  to  the  legacy  given  to  Sarah,  without 
costs  to  either  party. 

Ordered  accordingly. 


Pbeukd  v.  Impobtebs  akd  Tbadbbs'  National  Bane. 

Trial — exception  to  nonmUt.  Bank  theck  — payment  by  hank  of  accommodation 

check  may  he  forbidden. 

An  exception  at  trial  to  an  order  directing  a  nonsuit  held  aafficient  to  preserve 
plaintiffs  rights,  even  though  he  failed  directly  to  request  the  submission  of 
the  case  to  the  jury. 

Plaintiff  made  his  check  on  the  I.  bank,  where  he  had  monejs  on  deposit,  to  the 
order  of  O.,  and  delivered  it  to  O.  for  accommodation  without  consideration. 
The  check  passed  into  the  hands  of  B.  without  the  payee's  indorsement. 
The  next  daj  when  the  check  was  in  possession  of  the  bank,  having  been 
sent  there  by  B.  for  certification,  plaintiffs  agent  directed  the  bank  offlcera 
not  to  pay  the  check  and  requested  them  to  deliver  the  same  to  him.  Held, 
that  the  bank  was  not  authorized  to  pay  the  check  and  plaintiff  was  entitled 
to  recov^er  the  amount  thereof  retained  by  the  bank  from  his  moneys  on 
deposit. 

APPEAL  by  plaintiffs  from  a  judgment  entered  upon  an  order  of 
nonsuit  at  the  circuit. 
The  action  was  brought  by  Max  Freund  and  others  to  recover 
the  amount  of  a  balance  of  deposit.    The  facts  fully  appear  in  the 
opinion. 

M.  A,  Kursheedt  and  D.  T.  Walden,  for  appellants. 

R.  W.  Tovmsend  and  A.  R.  Dyett,  for  respondent. 

Present  —  Davis,  P.  J.,  Brady  and  Dakiblb,  J  J. 
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Dajsoew,  J.  The  plaintiffs,  as  depositors,  brought  this  action 
to  recoTer  a  balance  of  their  bank  account  with  the  defendant, 
amounting  to  $738.88.  Before  the  action  was  brought,  they 
drew  their  check  for  the  same  amount,  payable  to  the  order  of  M. 
Oppenheimer  &  Sons,  and  delivered  it  to  them  for  their  accommo- 
dation. This  check  was  dated  on  the  1st  day  of  December,  1869, 
and  very  soon  after  it  was  delivered,  it  passed  into  the  hands  of  N. 
Blun  &  Sons,  without  the  indorsement  of  the  payees  on  it. 

The  next  forenoon  the  plaintiffs  directed  the  defendant  not  to 
pay  the  check,  but  its  oflScers  declined  to  comply  with  the  direc- 
tion. Before  the  direction  not  to  pay  was  given,  N".  Blun  &  Sons 
had  presented  the  check  to  the  defendant  for  certification,  and  it 
had  been  formally  certified.  But  the  evidence  of  the  plaintiff 
Freund,  who  gave  the  direction  prohibiting  payment,  tended  to 
show  that  at  the  time  when  it  was  given,  the  check,  though  certi- 
fied, was  still  in  the  hands  of  the  officers  of  the  bank.  He  stated 
that  the  president  informed  him  that  the  check  was  sent  by  Nathan 
Blun  &  Sons  for  certification  ;  that  he  requested  the  bank  to  give 
him  the  check,  and  they  refused  to  do  that.  These  statements 
would  justify  the  inference  that  the  defendant  never  had  delivered 
the  certificate  made  by  it  upon  the  check.  And  for  the  purpose 
of  determining  the  propriety  of  the  nonsuit,  the  plaintiffs  are 
entitled  to  the  benefit  of  all  such  inferences  as  the  jury  would  have 
been  warranted  in  finding  in  their  favor. 

They  resisted  the  application  made  to  dismiss  their  complaint, 
and  accordingly  in  no  manner  waived  their  right  to  have  any  dis- 
puted question  of  fact,  material  to  the  disposition  of  the  case, 
decided  by  the  jury.  If  the  evidence  disclosed  an  inquiry  of  that 
nature,  then  the  court  erred  in  deciding  the  case  itself,  and  the 
exceptions  taken  by  the  plaintiffs  to  the  ruling  by  which  that  was 
done,  will  entitle  them  to  another  trial,  even  though  they  failed  to 
directly  request  its  submission  to  the  jury.  Sheldon  v.  Atlantic 
P.  &  M.  Ins.  Co.y  26  K  Y.  460,  464  ;  Stone  v.  Flower,  47  id.  566  ; 
Scofidd  V.  ffemandeZf  id.  313. 

As  the  check  was  not  indorsed  by  the  payees  at  the  time  when  it 
was  certified  by  the  defendant,  and  the  direction  not  to  pay  it  was 
given,  N.  Blun  &  Sons,  who  had  constructive  possession  of  it  in 
that  condition,  were  no  more  than  ordinary  assignees  of  it.  Their 
light  to  hold  it,  or  insist  upon  its  payment,  was  no  greater  than 
that  of  Oppenheimer  &  Sons,  from  whom  they  received  it,  and  to 
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whose  order  it  had  been  made  payable.  And  as  it  was  a  mere 
accommodation  check,  drawn  and 'Jven  without  any  actual  con- 
sideratiou,  the  plaintiffs  had  the  right  to  countermand  the  payment 
of  it  at  any  time  before  the  defendant  rendered  itself  liable  upon 
it.  Before  that  it  was  at  most  a  mere  direction  to  the  defendant  to 
pay  so  much  of  the  plaintiffs'  funds  aa  it  amounted  to  over  to  the 
payees^  or  their  order.  It  was  a  voluntary  assent  to  that  disposition 
of  the  money  they  had  in  the  defendant's  hands. 

And  no  obligation  was  imposed  upon  them  preventing  the  direc- 
tion and  assent  from  being  withdrawn  at  any  time  before  it  was 
acted  upon  by  the  defendant^  as  long  as  the  check  was  not  trans- 
ferred by  indorsement  to  a  holder  for  value.  The  evidence  tended 
to  show  that  the  bank  had  merely  certified,  but  had  not  delivered 
its  certificate.  When  it  was  prohibited  from  paying  the  check,  the 
certificate^  in  that  conditipn^  imposed  no  obligation  or  liability  on 
the  bank  for  the  payment  of  the  amount  to  the  holders.  A  deliv- 
ery, as  well  as  the  making  of  the  certificate,  was  necessary  to  render 
the  defendant  liable  upon  it;  until  that  took  place  the  certificate 
was  entirely  subject  to  the  defendant's  control. 

It  was  not  bound  to  deliver  it  at  all,  but  it  had'the  right  to  recon- 
sider and  erase,  or  otherwise  remove  it,  at  any  time  before  it  passed 
out  of  its  control  by  a  delivery.  And  it  became  the  defendant's 
duty  to  do  that,  when  the  noticc^was  received,  forbidding  payment 
of  the  check. 

It  had  then  incurred  no  liability  by  means  of  its  certificate,  and 
it  was  not  afterward  at  liberty  to  create  it  and  charge  the  plaintiffs' 
funds  with  the  consequences  of  it.  As  the  fund  stood  when  the 
notice  was  given  the  plaintiffs  were  the  only  persons  entitled  to 
receive  it  from  the  defendant.  And  it  had  no  authority  after  that 
to  deprive  them  of  that  right  by  a  subsequent  delivery  of  the  cer- 
tificate. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered. 
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Action — for  fraud  in  obtaining  money  does  not  abate  on  death  of  wrong-doer. 

Praetiee  —  eeveranee  of  action. 

An  action  to  leoover  danui^es  caosed  by  fraadalent  representationB  of  defend- 
ant concerning  a  corporation,  whereby  plaintiff  was  induced  to  invest 
therein,  held,  to  be  within  the  provisions  of  2  R.  S.  474,  g  1,  and  not  to  abate 
bj  the  death  of  defendant. 

Daring  the  pendency  of  such  an  action  against  T.  and  others,  T.  died.  HMj 
that  an  order  reviving  snch  action  by  making  the  execators  of  T.  parties  in 
iiis  stead,  and  continuing  it  as  a  separate  action  against  them  was  proper. 

APPEAL  by  defendants  from  an  order  at  .the  special  term  reviv- 
ing an  action  against  the  executors  of  a  deceased  defendant 
and  directing  it  to  be  seyered  as  between  the  execators  and  the  other 
defendants  thereto,  and  to  proceed  as  two  separate  actions. 

The  action  was  brought  by  Frank  S.  Bond  against  Samuel  B. 
Smith  and  others,  to  recover  damages  caused  by  the  false  represen- 
tations of  the  various  defendants,  whereby  plaintiff  was  induced  to 
purchase  1,000  shares  of  the  capital  stock  of  an  iron  company. 
Pending  the  trial  of  the  suit  William  D.  Thompson,  one  of  the 
defendants,  died.  The  executors  appointed  under  his  last  will  duly 
qualified,  after  which  this  order  was  made. 

From  such  order  an  appeal  was  taken  by  said  executors,  and  one 
also  by  the  surviving  defendants. 

John  E.  Burrilly  for  appellants. 

Charles  M.  Da  Costa,  for  respondent. 

Present — Davis,  P.  J.,  Beady  and  Daniels,  J  J. 

Dakiels,  J.  The  action  was  brought  to  recoyer  damages  claimed 
to  hare  been  caused  by  fraudulent  representatipns  concerning  the 
Clifton  Iron  Company,  by  means  of  which  the  plaintiff  was  induced 
to  purchase  1,000  shares  of  its  capital  stock.  The  defendant, 
William  D.  Thompson,  departed  this  life  during  its  pendency,  and 
the  order  appealed  from  revived  it  by  making  his  executors  par- 
ties in  his  stead,  and  directed  its  continuance  as  a  separate  action 
as  to  them« 
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By  the  statute  actions  for  wrongs  to  the  property^  rights,  or  interests 
of  another  may  be  maintained  against  the  executors  or  adminis- 
trators of  a  deceased  wrong-doer,  where  they  are  not  brought  for 
slander,  libel,  assault  and  battery,  false  imprisonment,  or  on  the 
case  for  injuries- to  the  person  of  the  plaintiff,  or  of  the  testator,  or 
intestate,  of  any  executor  or  administrator.  2  B.  S.  447,  §§  1,  2. 
This  action  was  not  within  the  exception  made  to  the  general  pro- 
yision  contained  in  the  first  section  of  the  statute,  and  for  that 
reason  it  did  not  absolutely  abate  by  the  death  of  the  defendant 
Haight  v.  Hayt,  19  N.  T.  464 ;  Byxine  v.  Woody  24  id.  607,  612  ; 
Graves  v.  Spiery  68  Barb.  349,  385 ;  HeinmulUr  v.  Orayy  13  Abb. 
(N".  S.)-299.  The  order  for  the  revivor  and  continuance  of  the 
action  against  the  executors  of  the  deceased  defendant  was  in  all 
respects  right  and  proper. 

It  further  provided  for  the  division  or  separation  of  the  action, 
and  for  its  subsequent  prosecution  as  two  actions,  one  against  the 
surviving  defendants,  and  the  other  against  the  personal  represen- 
tatives of  the  deceased  defendant,  and  as  the  action  was  for  a  tort» 
for  which  the  defendants  were  separately,  as  well  as  jointly,  liable, 
this  portion  of  the  order  was  well  warranted  by  authority.  Union 
Bank  v.  MoUy  27  N.  Y.  633 ;  Gardner  v.  Walkery  22  How.  405 ; 
McVean  v.  Scott,  46  Barb.  379;  ReinmuUer  v.  Gray,  13  Abb. 
(N.  S.)  300  ;  Arthur  v.  Griswold,  Court  of  Appeals  MSS. 

At  the  time  of  Thompson's  decease,  the  plaintiff  had  been  par- 
tially examined  as  a  witness  on  his  own  behalf  before  the  referee 
to  whom  the  action  had  been  referred.    But  the  examination  was 
then  incomplete.    The  order  provided  that  every  act  and  proceed- 
ing done  or  taken  in  the  case  previous  to  his  decease  should  be 
valid  and  of  like  force  and  effect,  in  each  of  the  separate  actions^ 
as  if   they  had  been  separately  brought  and  prosecuted.     The 
learned  counsel  for  the  appellants  expressed  the  apprehension  that 
this  might  have  the  effect  of  preventing  the  executors  from  moying 
to  strike  out  such  portions  of  the  evidence  given  by  the  plaintiff  as 
he  would  not  be  cj^mpetent  to  give  against  them  in  their  represen- 
tative capacity.    The  order  is  so  broad  in  this  respect  that  the 
apprehension  may  be  warranted  by  its  probable  effect.    In  this 
respect,  it  should  be  modified  by  the  addition  of  a  provision  declar- 
ing it  to  be  without  prejudice  to  such  a  motion  ;  and  that  will  leaTe 
the  referee  at  full  liberty  to  dispose  of  the  application,  if  it  should 
be  made,  without  the  least  restraint  or  embarrassment  arising  out 
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of  the  effect  of  the  order.  In  other  respects,  the  order  seems  to 
be  in  proper  form,  and  well  warranted  by  authority.  Moore  y. 
Hamilton,  44  N.  Y.  666. 

With  the  modification  ahready  suggested,  the  order  should  bo 
afSbrmed,  with  110  costs,  besides  disbursements,  to  abide  the  event 
of  the  action. 

Ordered  accordingly. 


BUTLBE  V.    WbHLB. 

Election — bettoeen  actions  —  IcgcU  and  equUable  remedy. 

Defendant  held  a  judgment  against  plaintiffs.  Plaintiffs,  in  an  action  upon  a 
daim  held  bj  them  against  defendant,  attached  said  judgment.  Subs^ 
quently  an  action  was  brought  by  plaintiffs  to  compel  the  allowance  of  their 
daim  as  an  equitable  setoff  to  the  judgment,  and  an  injunction  asked  for 
lestTaining  defendant  from  enfordng  the  judgment.  'Held,  that  the  second 
action  was  not  maintainable  during  the  pendency  of  the  first. 

APPEAL  by  plaintiffs  from  an  order  at  the  special  term  vacating 
an  injunction. 
The  action  was  brought  by  Henry  L.  Butler  and  others,  against 
Louisa  Douai  Wehle  and  others,  to  compel  the  allowance  of  a 
claim  held  by  the  plaintiffs  against  defendant  Wehle,  as  a  set-off 
against  a  judgment  recovered  by  said  defendants  against  plaintiffs ; 
to  restrain  the  enforcement  of  said  judgment  by  said  defendant, 
and  for  other  relief.  Upon  the  application  of  plaintiffs,  a  prelimi- 
nary injunction  was  granted,  with  an  order  to  show  cause,  etc. 
From  the  order  vacating  such  injunction,  this  appeal  is  taken. 
Such  other  facts  as  are  material  appear  in  the  opinion. 

JPuUerion,  Knox  £  Orosbyy  for  appellants,  as  to  the  jurisdiction 
of  a  court  of  equity  to  allow  the  relief  asked,  and  as  to  the  right 
of  plaintiffs  to  it,  cited  Waterman  on  Set-off  (2d  ed. ),  18,  20,  84, 
124,  184,  450-465  ;  Lindsay  v.  Jackson,  2  Paige,  581 ;  Gay  v.  Gay, 
10  id.  369 ;  SUmson  v.  Hart,  14  Johns.  63 ;  Smith  v.  Felto7i,  43 
N.  Y.  419  ;  Zoghaum  v.  Parker ,  55  id.  120 ;  Rose  v.  Hart,  2 
Smith's  Lead.  Cas.  309  ;  Pond  v.  Smith,  4  Conn,  297  ;  Bobbins  v. 
ffoUey,  1  Monr.  191 ;  Wolcott  v.  Sullivan,  1  Edw.  Oh.  399  ;  Matter 
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of  Globe  Ins.  Co.,  2  id.  625  ;  White  v.  Wiggins,  32  Ala.  424 ;  MerrHl 
V.  Souther,  6  Dana^  305 ;  Gay  v.  Gay,  10  Paige^  369 ;  Lindsay  y, 
Jackson,  2  id.  581 ;  Feade  v.  Dillard,  5  Leigh,  30. 

(Maries  Wehle,  for  respondent. 

Present  —  Davis,  P.  J.,  and  Daniels,  J. 

Daniels,  J.  The  sabstantial  relief  demanded  by  the  plaintifis 
in  this  action  is  the  set-off  of  a  demand  claimed  to  exist  in  their 
favor  against  a  judgment  recoyered  by  the  defendant  against  them, 
and  which  she  endeavored  to  collect  by  execution.  Before  the 
commencement  of  the  suit,  another  action  was  commenced  by 
them  against  her  for  the  recovery  of  the  debt  relied  upon  as  a  set- 
off. In  that  action,  according  to  the  sworn  answer  of  the  defend- 
ant, an  attachment  was  issued  in  the  plaintiffs'  favor,  and  the  judg- 
ment was  attached  by  virtue  of  it  The  affidavit  of  Mr.  Crosby, 
one  of  the  plaintiffs'  attorneys,  admits  the  issuing  of  the  attach- 
ment without  denying  the  seizure  of  the  judgment  under  it. 

In  this  state  of  the  case  it  may,  therefore,  be  assumed  that  the 
statement  of  that  fact  in  the  answer,  verified  by  the  affidavit  of  the 
defendant's  attorney,  is  true.  It  is  entirely  clear  that  if  the  suit, 
in  which  the  attachment  has  been  issued,  shall  proceed  to  judg- 
ment, the  plaintiffs  will  be  able  to  satisfy  their  debt  by  means  of 
the  seizure  of  the  judgment  recovered  by  the  defendant  against 
them.  And  that  would  constitute  a  complete  defense  to  the  pres- 
ent action  to  apply  it  toward  the  partial  extinguishment  of  the  same 
iudgment  as  an  equitable  set-off. 

A  similar  consequence  would  result  from  a  judgment  in  the  plain- 
tiffs' favor  in  this  action.  After  that  the  right  to  proceed  under 
the  attachment  would  be  determined.  It  is  entirely  apparent  from 
these  facts  that  both  remedies  cannot  be  at  the  same  time  prose- 
cuted and  enforced  by  the  plaintiffs.  They  are  inconsistent  with 
each  other.  And  beyond  that,  one  is  legal  and  the  other  is  equi- 
table. The  policy  of  the  law  is  opposed  to  such  proceeding.  It 
does  not  allow  one  party  to  vex  and  harass  another  with  two  differ- 
ent and  inconsistent  proceedings,  carried  on  at  the  same  time,  to 
produce  what  in  substance  must  be  the  same  result.  A  different 
practice  would  be  unreasonable  as  well  as  oppressive,  and  the  law 
will  not  permit  it    Livingston  v.  Kane,  3  Johns.  Oh.  224;   Sanger 
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T.  Wood,  id.  416.   The  plaintiffs  elected  to  proceed  by  virtue  of  their 

attachment  preyiously  issued  in  an  action  for  the  recovery  of  their 

debt    And  while  that  proceeding  is  pending  they  are  concluded  by 

that  election  from  maintaining  an  action  afterward  commenced 

in  equity,  to  apply  the  debt  as  an  equitable  set-off  toward  the 

satisfaction  of  the  judgment  recovered  against  them.     O'oss  v. 

Mather,  2  Lans.  283 ;   Rodermund  v.    Clark,  46  N.  Y.   354.     For 

that  reason  the  plaintiffs  had  no  right  to  an  injunction  restraining 

the  enforcement  of  the  judgment  against  them  in  this  action. 

The  order  should  be  affirmed,  with  $10  costs,  besides  disburse- 
ments. 

Order  afinnedt 


New  v.  Anthony.       • 

Coit$ — to  abide  everU  of  action  —  v>?uU  "  enent "  essential. 

m 

Plaintiff  recovered  judgment  by  default  as  an  inquest.  The  judgment  on  motion 
was  opened,  with  $10  costs  to  plaintiffs^  and  the  costs  of  the  inquest 
"  to  abide  the  event."  Held,  that  plaintiffs*  right  to  the  costs  mentioned 
was  dependent  on  such  a  recovery  as  would  be  followed  by  the  costs  of  the 
action;  and  a  recovery  of  less  than  |50  damages,  the  action  being  one  of  which 
a  justice  of  the' peace  had  jurisdiction,  would  not  entitle  him  to  them. 

APPEAL  by  defendants  from  an  order  at  the  special  term  direct- 
ing a  re-adjustment  of  plaintiff's  costs. 
The  action  was   brought   by  Abraham  New    against    George 
Anthony  and  another  for  goods  sold  and  delivered.     The  facts 
appear  in  the  opinion. 

Henry  WMttaker,  Jr.,  for  appellants. 

E,  Ooldsmith,  for  respondent,  cited  Snyder  v.  Beyer,  3  E.  D. 
Smith,  235  ;  Whitaker  v.  Desfosse,  7  Bosw.  679 ;  Dennison  v. 
Dennison,  9  How.  246  ;  Tollman  v.  Hinman,  10  id.  90. 

Present  —  Davis,  P.  J.,  Brady  and  Daistibls,  J  J. 

DAiasLS,  J.  The  plaintiff  in  this  action  recovered  a  judgment 
on  its  trial  by  default  as  an  inquest.  That  on  motion  was 
vacated  with  $10  costs  to  the  plaintiff,  and  the  costs  of  the  inquest 
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to  abide  the  event.  Upon  the  final  trials  the  plaintiff  recoyered 
less  than  $50;  and  as  the  claim  was  one  which  might  have  been 
sued  and  tried  in  the  court  of  a  justice  of  the  peace  within  the 
signification  of  those  terms  as  they  are  used  in  the  provisions  of 
the  Code  concerning  eosts^  the  defendants,  and  not  the  plaintiff, 
were  entitled  to  their  costs  in  the  action.  They  made  no  claim  to 
the  costs  of  the  motion  or  of  the  inquest  taken,  but  the  plaintiff 
claimed  that  those  costs  should  be  allowed  to  him,  because  they 
were  made  by  the  terms  of  the  order  to  abide  the  event  of  the 
action,  in  which  he  finally  recovered  a  verdict  for  $24. 

«The  order  itself  gave  the  plaintiff  a  contingent  right  to  those 
costs,  dependent  upon  the  result  of  the  litigation,  and  he  could 
only  become  entitled  to  recover  them  by  securing  such  a  result  as 
would  be  lawfully  followed  by  the  recovery  of  costs.  As  the  order 
did  not  give  him  tiie  costs  as  the  result  of  any  recovery  in  his 
favor,  it  must  have  contemplated  such  a  degree  of  success  as  would 
be  attended  with  the  right  to  costs  under  the  provisions  of  the 
law,  and  that  required  a  recovery  of  the  sum  of  at  least  $50.  The 
law  did  not  interpose  for  that  purpose  in  his  behalf  upon  the 
recovery  of  any  thing  less  than  that  amount  in  an  action  of  this 
description.  Code,  §  304.  And  where  that  proves  to  be  the  case, 
the  provision  is  absolute  that  costs  shall  be  allowed  to  the  defend- 
ant.    Id.,  §  305. 

These  provisions  do  not  support  the  plaintiff's  claim  to  the 
allowance  of  the  costs  of  the  inquest  and  the  motion,  for  the 
costs  they  provide  for  are  given  to  the  defendants.  There  was  no 
such  recovery  in  the  action  as  extended  or  vitalized  the  terms  of 
the  order;  that  rendered  -the  plaintiff's  right  to  costs  dependent 
on  such  a  recovery  as  should  be  followed  by  the  costs  of  the  action, 
and  that  was  not  secured  by  the  plaintiff.  It  was  not  merely  a 
verdict  in  his  favor  that  was  contemplated,  but  such  a  verdict  as 
would  give  him  the  right  under  the  law  to  recover  the  costs  in  the 
action.  If  that  had  not  been  the  design  of  the  court  in  making 
the  order,  more  explicit  language  on  that  subject  would  have  been 
employed. 

It  is  manifest  that  the  court  did  not  regard  the  plaintiff  as  hav- 
ing an  unqualified  right  to  the  costs  in  question,  otherwise  they 
would  not  have  been  made  dependent  upon  a  future  event.  By  the 
direction  which  was  given  the  event  the  right  depended  upon  w&s 
one  which  the  law  provided  should  be  attended  with  the  recovery  of 
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coeta  in  the  action.  Nothing  less  than  that  could  haye  been 
defidgned  for  giving  the  plaintiff  the  full  benefit  of  what  the  order 
itself  did  not  provide  he  should  have.  No  decisive  authority  has 
been  found  upon  this  subject,  but  so  far  as  they  apply  to  it  at  all, 
the  following  cases  support  the  conclusion  already  mentioned: 
Gilbert  v.  Oladstomy  12  East,  668;  Bull  v.  Xefchum,  2  Denio,  188; 
Koon  V.  Thurman,  2  Hill,  357. 

It  was  claimed  that  the  order  was  not  appealable,  but  under  the 
rale  which  is  now  well  established,  that  position  is  untenable. 
Security  Bank  v.  National  Bank  of  Oommonwealth,  4  N.  Y.  Sup. 
518,  and  cases  cited. 

The  order  should  be  reversed  and  the  motion  denied,  but,  under 
the  circumstances  without  costs. 

Order  reversed. 


Gray  v.  Gannon. 


Contract — eonttruetion  of —  wJten  literal  cosfnptkmce  wUh  not  neeeuary — primty» 
Evidence — parol  to  expUUn  temu  ofwitten  contract, 

B.,  bj  order  in  writing,  requested  defendant  to  accept  from  plaintiff  a  hoisting 
engine  made  for  T.  in  New  Orleans,  "  and  pay  the  amount  of  the  contract, 
|7S5  —  $500  on  delivery  on  board  in  New  York,  and  the  balance,.  $235,  as 
Boon  as  word  is  received  from  T."    This  order  was  accepted  by  defendant. 
Ko  other  direction  than  above  was  given  in  the  order  as  to  what  constituted 
delivery,  bat  on  a  previous  occasion  it  had  been  made  by  shipping  by  steamer 
to  T.,  in  the  name  of  defendant  as  consignor.    In  an  action  upon  the  accept- 
ance, held^  (1)  that  evidence  of  the  manner  of  the  former  delivery  was  com- 
petent to  show  what  delivery  was  intended  by  the  order ;  and  (2)  that  a 
literal  compliance  with  the  former  manner  was  not  essential  to  a  recovery 
upon  the  acceptance,  and  a  shipment  by  steamer  to  T.,  in  the  name  of  the 
plaintiff  aa  consignor,  was  sufficient. 
B.,  who  gave  the  order,  had  a  contract  with  T.  to  furnish  him  hoisting 
machines,  and  employed  plaintiff  to  construct  them.    Held,  that  it  was  no 
defenfie  to  the  action  that  the  machines  were  not  in  accordance  with  the  con- 
tract between  T.  and  B. 

APPEAIi  by  defendant  from  a  judgment  in  favoiv  of  plaintiffs 
entered  upon  the  verdict  of  a  jury. 
The    action  was  brought  by  John  Gray  and  another  against 
Thomas  Oaunon,  to  recoyer  $500  and  interest  on  the  following 
instrument  : 


1 
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"  New  York,  April  28,  1869. 
*  Thomas  Gannon,  Esq., 

"  Please  accept  from  Messrs.  J.  &  R.  J.  Gray  the  20  horse  hoist- 
ing engine  made  for  Messrs.  A.  Thomson  &  Co.,  New  Orleans,  and 
pay  the  amount  of  contract,  $735  —  $500  on  delivery  on  board  in 
New  York,  and  the  balance,  $235,  as  soon  as  word  is  received  from 
Messrs.  Thomson  &  Oo.,  and  charge  to  our  account. 

"  Bkooks,  Bacon  &  Co.*' 
Written  across  the  face, 

"Accepted,  Thomas  Gannon." 


The  facts  were  these:  Messrs.  Thomson  &  Co.,  of  New  Orleans, 
employed  the  firm  of  Brooks,  Bacon  &  Co.,  of  New  York,  to 
build  two  engines  for  them.  Brooks,  Bacon  &  Co.  employed  the 
plaintiffs  to  build  the  engines  from  patterns  and  castings  furnished 
by  them.  On  direction  of  Brooks,  Bacon  &  Co.  the  plaintiffs  called 
on  the  defendant,  Gannon,  who  said  he  would  pay  for  the  engines 
when  finished.  Plaintiffs  built  one  of  the  engines,  and  Gannon 
paid  for  it,  directing  the  plaintifb  to  ship  it  by  New  Orleans  steamer 
to  Thomson  &  Co.,  which  was  done. 

The  plaintiffs  then  built  the  second  engine.  They  took  a  letter 
from  Brooks,  Bacon  &  Co.  to  Gannon,  requesting  payment  to  plain- 
tiffs, and  also  the  request  above  set  forth,  which  was  accepted  by 
the.  defendant.  The  second  engine  was  to  be  shipped  in  the  same 
manner  as  the  first. 

On  receiving  this  acceptance  the  plaintiffs  caused  the  engine  to 
be  shipped  on  a  New  Orleans  steamer,  of  the  same  line  as  before, 
consigned  to  A.  Thomson  &  Co.  There  was  no  difference  in  the 
mode  of  shipment  of  the  two  engines;  but  in  the  first  bill  of  lading 
Thomas  Gannon  was  named  as  consignor,  and  in  the  second  J.  & 
R.  J.  Gray. 

A.  JET.  Wagner  and  S,  0,  Candbh^  for  appellant. 

Marsh  A  WdUis  and  Wm.  F.  Shepard,  for  respondents. 
• 

Daniels,  J.  The  plaintiffs  recovered  a  verdict  for  $500  and 
interest  upon  an  order  drawn  in  their  favor,  by  Brooks,  Bacon  &  Co. , 
upon  the  defendant,  and  accepted  in  writing  by  him.  Bj  the 
tonus  of  the  order  the  defendant  was  requested  by  its  drawers  to 
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accept  from  the  plaintiffs  the  twenty  horse-power  hoisting  engine 
made  for  Messrs.  A.  Thomson  &  Co.,  New  Orleans,  and  pay  the 
amount  of  the  contract,  $735  — 1500  on  deliyery  on  board  in  New 
York,  and  the  balance,  $285,  as  soon  as  word  is  received  from 
Thomson  &  Co.,  and  charge  to  account  of  the  drawers. 

The  order  was  indefinite  and  uncertain  in  its  description  of  the 
manner  in  which  the  delivery  of  the  engine  on  board  was  to  be 
made  to  constitute  a  compliance  with  its  terms.  And  in  order  to 
ascertain  the  intention  of  the  parties  to  it  on  that  subject  evidence 
was  offered  and  received  to  show  their  understanding  as  that  was 
exhibited  by  what  had  passed  between  them,  and  the  course  that 
was  adopted  and  approved  of  in  the  shipment  of  a  preceding  engine 
manufactured  for  Thomson  &  Co.  under  the  same  contract.  From 
that  it  appeared  that  the  other  engine  was  shipped  to  Thomson 
&  Co.,  at  New  Orleans,  by  the  plaintiffs  in  the  defendant's  name  as 
the  shipper  or  consignor,  and  that  the  engine  mentioned  in  the 
order  was  designed  to  be  sent  in  the  same  way.  That  was  the 
delivery  on  board  mentioned  in  and  uncertainly  expressed  by  the 
order  accepted  by  the  defendant.  And  the  evidence  was  proper  for 
that  purpose.  Orierson  v.  Mason,  3  N.  Y.  Sup.  185.  The  excep- 
tions taken  to  the  rulings  which  admitted  it  were,  therefore,  prop- 
erly overruled. 

After  the  order  was  drawn  and  accepted,  the  plaintiffs  delivered 

the  engine  on  board  the  steamship  Cortes,  at  New  York,  consigned 

to  Thomson  &  Co.,  New  Orleans.    The  bill  of  lading  was  in  the  form 

ordinarily  used,  and  similar  in  all  respects  to  the  one  under  which 

the  first  engine  was  sent,  except  that  it  named  the  plaintiffs  instead 

of  the  defendant  as  the  shippers  or  consignors.     Upon  that  and  the 

order  they  applied  to  the  defendant  for  payment  of  the  $500.     He 

refused  to  pay,  and  the  evidence  tended  to  show  that  he  placed 

such  refusal  on  the  failure  to  name  him  as  consignor  of  the  engine 

in  the  bill  of  lading.    Further  evidence  was  given  tending  to  show 

that  the  biU  of  lading  was  offered  and  tendered  to  the  defendant, 

both  before  and  after  the  steamer  sailed,  and  that,  on  its  surrender 

by  the  defendant,  no  diflSculty  would  have  been  encountered  in 

procaring  another  in  its  place  containing  the  defendant's  name  as 

ihe  shipper. 

By  the  omission  to  have  the  defendant  named  in  the  bill  of  lad- 
ing as  the  shipper  of  the  engine,  the  plaintiffs  were  involved  in 
what  was  a  literal  failure  to  perform  in  the  manner  agreed  upon 
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between  the  parties.  And  if  they  were  bound  to  show  sach  a  com- 
pliance before  they  could  recover  the  first  payment  mentioned  in 
the  order^  then  the  judgment  rendered  in  their  favor  cannot  be 
sustained.  But  a  literal  performance  of  the  condition  on  which 
the  right  to  payment  is  rendered  dependent  is  not  always  required 
to  entitle  the  claimant  to  recover.  For  that  purpose,  a  substantial 
performance  has,  in  some  cases,  been  deemed  to  be  sufficient.  Par- 
ties may,  by  the  terms  of  their  agreement,  render  the  right  to  pay- 
ment dependent  on  the  literal  performance  of  an  act  on  the  part  of 
the  person  to  receive  it;  and  where  that  appears  to  be  the  case,  pay- 
ment can  be  no  otherwise  recovered,  where  no  dispensation  of  the  con- 
dition may  exist,  than  by  showing  such  a  performance  as  the  agree- 
ment, in  terms,  may  require.  But  this  is  not  a  case  of  that  description, 
for  it  was  not  specifically  agreed  at  any  time  that  the  plaintiffs  should 
only  be  paid  on  the  production  of  a  bill  of  lading  showing  a  ship- 
ment of  the  engine  by  the  defendant.  What,  in  effect,  was  agreed 
upon  was  that  the  engine  should  be  delivered  on  board  a  steamer  at 
New  York,  for  Thomson  &  Co.,  at  New  Orleans,  as  the  preceding 
engine  had  been  sent.  It  had  been  manufactured  for  them,  and 
was  to  be  delivered  so  that  it  would  be  carried  and  transported  to 
them  at  their  place  of  residence ;  and  before  the  manufacturers 
could  require  payment  under  the  terms  of  the  order,  it  was  neces- 
sary that  a  delivery  should  be  shown  that  would  be  attended  with 
that  result. 

The  defendant  was,  in  fact,  the  agent  of  Thomson  &  Oo.,  and 
whatever  he  did  in  reference  to  the  property  was  for  the  purpose  of 
promoting  that  object.  He  had  no  interest  in  it  different  from 
them.  But  his  control  over  it  was  restricted  to  that  disposition  of 
it ;  and  for  that  purpose  a  shipment  in  the  name  of  the  plaintiffs, 
as  consignors,  was  just  as  effectual  as  one  made  in  the  name  of  the 
defendant.  The  property  was  as  sure  to  be  safely  transported 
under  one  name  as  it  could  have  been  under  the  other. 

It  was  objected  that  it  could  not  be  insured  as  well.  But  that 
is  very  clearly  a  mistake.  The  title  and  interest  of  the  consignors 
would  be  the  same  in  either  case.  And  for  that  reason  it  could  be 
insured  the  same  with  the  plaintiffs'  name  as  consignors  as  thougli 
the  bill  of  lading  had  acknowledged  its  receipt  from  the  defendant; 
not  the  slightest  difficulty  could  be  occasioned  in  that  respect  by 
the  circumstance  that  the  bill  of  lading  named  the  plaintiffs  instead 
of  the  defendant  as  the  shippers.     The  delivery  was  made  substan- 
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tdally  in  the  manner  contemplated  by  the  agreement  and  the  terms 
of  the  order.  For  it  placed  the  engine  on  its  contemplated  transit 
to  the  purchasers^  and  no  more  than  that  would  have  been  done  if 
it  had  been  sent  in  the  name  of  the  defendant  as  shipper.  It  was 
a  substantial  compliance  with  an  agreement  containing  no  explicit 
stipulation  that  payment  should  only  be  made  on  performance  of  a 
different  description.  And  that  was  sufficient  to  perform  the  obli- 
gation of  the  plaintiffs  as  long  as  it  was  made  to  appear  by  the  evi- 
dence, and  found  by  the  jury,  thai  the  bill  of  lading  actually  taken 
by  the  plaintiffs  was  offered  and  tendered  to  the  defendant  when 
payment  was  applied  for  on  the  order. 

The  rule  upon  this  point  has  been  stated  to  be  that  the  perform- 
ance must  be  such  as  is  required  by  the  true  spirit  and  meaning  of 
the  contract,  and  the  intention  of  the  parties  as  expressed  therein. 
A  mere  literal  accurate  performance  may  whoUy  fail  to  satisfy  the 
true  purpose  of  the  contract,  and  such  a  performance  is  not  enough 
if  the  true  purpose  of  the  contract  can  be  gathered  from  it  accord- 
ing to  the  established  rules  of  construction.  2  Parsons  on  Gontr. 
(5th  ed.)  656;  1  Story  on  Contr.  (4th  ed.)  36,  37,  §  32;  Sinclair  v. 
Taamadge,  35  Barb.  602. 

The  performance  which  was  shown  and  offered  by  the  plaintiffs 
was  substantially  all  that  could  be  required  from  them,  and  it 
secured  to  the  consignors  and  the  defendant  all  the  benefits  and 
advantages  which  would  have  been  derived  from  that  which  he 
insisted  upon,  and  practically  in  the  same  way.  The  exceptions 
which  were  presented  to  the  charge  and  the  refusal  to  charge, 
requiring  a  literal  performance  to  be  shown  on  the  part  of  the 
plaintiffs  before  they  should  be  allowed  to  recover  the  first  install- 
ment mentioned  in  the  order,  for  these  reasons  are  incapable  of 
being  maintained. 

The  defendants  alleged  and  proposed  to  prove  by  way  of  defense 
that  the  engine  was  defectively  constructed,  and  that  it  would 
require  the  expenditure  of  a  considerable  sum  of  money  to  put  it  in 
the  condition  required  by  the  contract  made  for  it.  This  defense 
was  excluded  by  the  court,  and  the  defendant  excepted.  The  engine 
was  in  fact  constructed  under  a  contract,  but  it  was  uot  made  with 
the  plaintiffs.  It  was  between  Thomson  &  Go.  and  Brooks,  Bacon 
&  Go.  The  plaintiffs  were  not  parties  to  it,  nor  to  any  other  con- 
tract with  Thomson  &  Go.,  or  with  the  defendant,  beyond  that  for 
the  delivery  of  the  engine  as  it  had  been  manufactured.    If  any 


Vol.  VI,  N.  T.  Kep.  —  32 


250  FIRST  DEPARTMENT, 

Qrhj  y.  Gannon. 

claim  for  compensation  existed  under  the  contract  made,  for  the 
imperfect  construction  of  the  engine  it  was  against  Brooks,  Bacon 
&  Co.,  who  alone  had  agreed  that  it  should  be  built  in  the  manner 
claimed  by  Thomson  So  Go.  The  plaintiffs  constructed  it  for 
Brooks,  Bacon  &  Co.,  and  under  their  employment.  And  when  it 
was  completed,  and  before  the  order  on  the  defendant  was  drawn 
and  accepted,  Mr.  Bacon,  of  that  firm,  examined  and  accepted  it, 
and  notified  the  defendant  that  he  had  done  so,  and  found  it  com- 
plete and  ready  for  shipment,  as  ordered  by  Mr.  Thomson.  That 
showed  a  full  performance  of  the  plaintiffs'  obligations  as  the  manu- 
facturers to  the  satisfaction  of  the  persons  who  had  employed  them. 
And  for  that  they  were  then  entitled  to  payment  from  Brooks, 
Bacon  &  Go.  There  waa  no  ground  on  which  that  could  be  success- 
fully resisted,  simply  because  the  contract  between  Brooks,  Bacon  & 
Go.  and  Thomson  &  Go.  had  not  been  performed  according  to  its 
terms.  If  that  were  true  it  constituted  a  good  claim  for  remunera- 
tion against  Brooks,  Bacon  &  Go.,  but  not  against  the  plaintiffs.' 

It  was  to  pay  the  plaintiffs  what  had  become  due  to  them  for  con- 
structing the  engine  that  the  order  in  suit  was  drawn  and  accepted; 
and  by  that  the  defendant  agreed  to  pay  them  the  first  installment 
of  1500  when  the  engine,  as  it  then  was  made,  should  be  deliyered 
on  board  at  the  city  of  New  York.  He  did  not  qualify  his  obliga- 
tion by  requiring,  as  a  condition  on  which  the  right  to  payment 
shonld  depend,  that  the  engine  should  be  found  to  be  manufactured 
as  the  contract  between  Thomson  &  Go.  and  Brooks,  Bacon  &  Co. 
required  it  to  be.  But  his  undertaking  was  absolute  to  pay  on  its 
delivery  on  board  a  steamer  for  Thomson  &  Co.,  as  the  indefinite 
and  incomplete  terms  of  the  order  were  rendered  intelligible  and 
effectual  by  the  other  evidence  in  the  case.  And  as  that  was  sub- 
stantially performed  by  the  plaintiffs,  they  became  entitled'  to  the 
payment  the  defendant  had  agreed  in  that  event  to  make  them. 
The  case  presented  a  simple  question  of  fact,  and  that  was  fairly 
submitted  to  the  jury. 

There  was  no  error  in  any  of  the  rulings  made  by  the  court,  and 
the  judgment  should,  therefore,  be  afGirmed. 

Judgm&nt  affirmed. 
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DaMBMAK  V.  SCHULTIKG. 
Pleading  — tcA^n  reply  not  necessa/ry  — pendency  of  former  action, 

A  reply  is  not  necessarj  to  enable  plaintiff  to  show  that  a  release  of  the  claim 
Bued  apon  set  np  in  the  answer,  was  fraudulently  procured.  Accordingly, 
where,  in  an  action  to  set  aside  a  release  for  fraud,  the  complaint  set  forth 
that  in  an  action  previously  brought  and  then  pending,  upon  the  claim  to 
which  it  referred,  it  had  been  set  up  as  a  defense ;  held,  that  a  demurrer 
was  properly  sustained. 

APPEAL  by  plaintiff  from  an  order  at  the  special  term,  sustain- 
ing a  demurrer  to  the  complaint. 

The  action  was  brought  by  Christian  F.  A.  Dambman  against 
Herman  Schulting.  The  complaint  stated  that  plaintiff's  assignors 
loaned  to  defendant  $5,000  which  is  unpaid  ;  that  the  plain- 
tiff, in  June  last,  brought  an  action  in  this  court  to  recover 
the  said  $5,000,  and  the  defendant,  in  his  answer,  set  up 
a  release  under  seal  as  a  defense,  and  that  that  action  is  still 
pending.  The  plaintiff  further  stated  that  the  said  release  was 
obtained  from  him  by  fraud,  etc.,  and  demanded  judgment  that 
said  release  be  delivered  up  and  canceled,  and  that  the  defendants 
be  enjoined  from  setting  the  same  up  in  the  last  mentioned 
action. 

The  defendant  demurred  to  this  complaint  upon  the  grounds 
that  another  action  was  pending  between  the  same  parties  for  the 
same  cause,  and  that  said  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

William  Watson,  for  appellant. 

O,  Bainbridge  Smith,  for  respoii^dent. 

Present — Davis,  P.  J.,  Beady  and  DAiiaBLS,  JJ. 

Daniels,  J.  This  action  was  brought  to  set  aside  and  annul  a 
release  on  the  ground  of  the  defendant's  alleged  fraud  in  its  pro- 
curement. It  appeared  by  the  complaint  that  a  preceding  action 
had  been  brought  for  the  recovery  of  the  debt,   and  the  release 
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answered  as  a  defense.  For  that  reason  the  demurrer  was  sustained* 
The  plaintiff  insisted  that  the  decision  made  was  erroneous^  for  the 
reason  that  he  cannot  avoid  the  effect  of  the  release  by  proving  the 
fraud  in  that  action.  In  that  the  learned  counsel  for  the  plaintiff 
is  very  clearly  mistaken.  Fraud  invalidates  all  instruments^  how- 
ever solemn^  both  at  law  and  in  equity.  And  as  no  reply  is  either 
required  or  provided  for,  unless  directed  by  special  order  of  the 
court  to  the  defense  of  a  release,  the  plaintiff  may  avoid  and  over- 
come its  effects  by  evidence,  showing  it  to  have  been  procured  by 
fraud.  The  provision  of  the  Code  upon  this  subject  is  that  the 
allegation  of  new  matter  in  the  answer,  not  relating  to  a  counter- 
claim or  of  new  matter  in  a  reply,  is  to  be  deemed  controverted  by  the 
adverse  party  as  upon  a  direct  denial  or  avoidance,  as  the  case  may 
require.  Code,  §  168.  And  it  is  so  broad  that  it  secures  to  the 
plaintiff  the  benefit  of  eveiy  possible  answer  to  the  defense  made  by 
way  of  new  matter  not  constituting  a  counter-claim  as  fully  as  though 
it  were  alleged  in  the  most  complete  and  artistic  form.  He  may 
avoid  it  by  any  evidence  properly  attended  with  that  result,  under 
the  principles  of  either  law  or  equity. 

This  was  held  to  be  the  right  of  the  plaintiff  under  the  present 
system  of  practice  when  a  reply  was  required  to  new  matter  in  the 
answer.  Phillips  v.  Gorham,  17  N.  Y.  270.  And  the  principle 
has  been  held  to  be  equally  as  applicable  since  the  reply  to  such 
defense  has  been,  dispensed  with.  Sheehan  v.  Hamilton,  2  Kejes, 
304.  In  deciding  that  case  it  was  stated  by  Leonabd,  J.,  who 
delivered  the  opinion  of  the  court,  that  no  reply  to  an  answer  is 
necessary  unless  it  sets  up  a  counter-claim,  but  the  plaintiff  is  per- 
mitted to  prove  any  matter  in  denial  or  avoidance  of  the  answer 
where  it  sets  up  new  matter,  as  the  case  may  require.  Id.  306. 

The  right  of  the  plaintiff  to  avoid  the  release  by  proof  of  fraud 
in  the  action  prosecuted  for  the  recovery  of  the  debt  is  further  con- 
firmed by  the  conclusion  stated  by  Judge  Allek  in  deciding  the 
case  of  Dohson  v.  Pearce,  12  N.,Y.  156,  and  which  was  concurred 
in  by  the  court  "  The  intent  of  the  legislature  is  very  clear  that 
all  controversies  respecting  the  subject-matter  of  the  litigation 
should  be  determined  in  one  action,  and  the  provisions  (of  the 
Code)  are  adapted  to  give  effect  to  that  intent."  Id.  165.  To  the 
same  general  effect,  also,  are  the  cases  of  Crary  v.  Goodman,  id. 
266,  and  Foot  v.  Sprague,  12  How.  366. 

The  plaintiff's  right  to  be  relieved  from  the  effect  of  the  release 
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on  the  ground  of  fraud  was^  under  these  principles,  included  in  the 
preceding  action. 

This  action,  to  secure  that  result,  was,  therefore,  improper,  and 
the  decision  sustaining  the  demurrer  to  the  complaint  was  right 
and  should  be  affirmed,  with  costs. 

Order  affirmed. 


Krom  v.  Levy. 

Appeal  — jttdgmeni  not  r&oened  because  of  non-^xUavHince  ofdefefiee  not  pleaded  — 
re-argument  on.    Contract  —  aeeeptanee  oftoork  unskiUfuUy  done. 

A  judgment  will  not  be  reversed  because  at  the  trial  a  defense  not  pleaded  was 
rejected,  although  evidence  in  its  support  was  received  without  objection 
at  such  trial. 

The  mere  fact  that  a  material  point  was  overlooked  hj  counsel  on  an  argument, 
hM,  not  sufficient  ground  for  the  allowance  of  a  re-argument. 

Where  work  upon  an  article  accepted  and  used  bj  an  employer  not  bound 
to  receive  incomplete  performance  is  unskillfully  and  improperly  done,  but 
is  still  of  some  use  and  value  to  the  employer,  the  mechanic  will  be  entitled 
to  recover  so  much  as  the  work  is  reasonably  worth  to  the  employer,  mak- 
ing all  reasonable  deductions  and  allowances. 

MOTION  by  defendant  and  appellant  for  a  re-argument,  and  for 
leave  to  appeal  to  the  Court  of  Appeals. 
The  action  was  brought  by  Stephen  Krom  against  John  J.  Levy 
to  recover  for  work,  labor  and  materials.    The  decision  upon  the 
argument  of  the  appeal  is  reported  3   N.  Y.  Sup.  704,  where  a 
more  extended  statement  of  facts  is  given. 

N.  B.  Hbxie,  for  appellant. 

Coles  Morris,  for  respondent. 

Present  —  Davis,  P,  J.,  Brady  and  Dakibls,  J  J. 

Daniels,  J.  This  case  was  very  carefully  examined  when  it 
was  previouBly  before  this  court.  The  counsel  for  the  appellant 
now  claims  that  the  court  was  in  error  in  holding  that  the  defend- 
ant could  not  recover,  by  way  of  counter-claim  or  recoupment,  the 
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damages  accruing  from  an  unskillfal^  performance  of  work  done  or 
materials  supplied  by  him,  when  that  defense  was  not  alleged  in  the 
answer.  The  referee  disallowed  the  defense,  although  evidence  was 
received  without  objection,  tending  to  establish  its  existence.  No 
authority  has  been  found  which  would  justify  a  reversal  of  a  judg- 
ment because  a  defense  not  pleaded  had  been  rejected  by  the 
tribunal  before  which  the  trial  was  had.  If  the  defense  had  been 
successful  without  the  defective  nature  of  the  pleadings  having 
been  noticed  in  any  way,  by  objection,  a  very  different  question 
would  be  presented  from  thut  arising  where  it  has  been  rejected. 
The  decision  rejecting  the  defense  was  right,  because  the  defend- 
ant's answer  did  not  set  it  forth. 

It  is  true  that  the  point  was  not  taken  on  the  argument ;  but  if 
a  re-argument  should  be  allowed  where  that  proves  to  be  the  case, 
a  large  portion  of  the  cases  heard  and  decided  would  have  to  be 
reheard.  For  it  is  quite  common  to  find  important  points  which 
cannot  fail  to  attract  attention  when  the  cases  are  examined  that 
have  been  overlooked  by  the  counsel  on  both  sides. 

The  court  did  not  consider  that  any  well-founded  difference 
existed  between  the  case  of  an  executory  contract  to  perform  work  on 
the  material  supplied  by  the  mechanic,  and  an  executory  contract  for 
similar  services  on  material  in  part  supplied  by  the  employer.  No 
substantial  distinction  exists  between  the  effect  of  an  acceptance  of 
work  defectively  performed  in  one  case  and  in  the  other.  When,  as 
was  shown  to  be  the  fact  in  the  present  instance,  the  article,  on 
which  the  work  contracted  for  was  defectively  done,  has  been  passed 
over  to  and  received  by  the  employer,  and  afterward  with  knowl- 
edge of  the  defect  retained  and  used  by  him,  his  remedy  for  the 
defect  is  confined  to  compensation  for  non-performance  of  the 
agreement  by  way  of  damages.  It  is  only  when  the  employer  is 
bound  to  receive  the  incomplete  performance  that  a  different  rule 
applies,  and  that  rule  has  no  application  to  the  present  case. 
Story  on  Bailm.  (7th  ed.)  441-446.  The  rule  there  stated  is,  that  if 
the  work,  although  improperly  or  unskiUfuUy  done,  is  stiU  of  some 
use,  benefit  and  value  to  the  employer,  the  workman  will  be  enti- 
tled to  recover  so  much  as  the  work  is  reasonably  worth  to  the 
employer,  under  all  the  circumstances,  making  him  all  due  and 
reasonable  deductions  and  allowances.  That  was  substantially 
this  case,  and  the  defendant  might  have  entitled  himself  to 
damages  not  allowed  by  the  referee  if  he  had  elected  to  claim  them 
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in  his  answer,  bnt  that  he  failed  to  do.  Jewell  y.  Schrappel,  4 
Cow.  564;  1  Waifs  Law  &  Pract.  964;  Grant  v.  Button,  14 
Johns.  377 ;  Still  v.  Hall,  20  Wend.  51 ;  Ives  v.  Van  Epps,  22 
id.  155 ;  Bloodgood  v.  Ingohhy,  1  Hilton,  388 ;  Smith  t.  Brady, 
17  N.  Y.  174,  and  cases  cited  on  the  preceding  opinion  in  this 
case :  Krom  v.  Levy,  3  N.  Y.  Sup.  704. 

No  principle  is  inyolyed  in  the  case  which  the  public  interest 
requires  to  be  examined  by  the  Court  of  Appeals,  and  there  is  no 
noTolty  whateyer  in  those  applied  by  this  court  in  the  decision  of 
the  case. 

Both  applications  should  be  denied,  with  tlO  costs. 

Ordered  accordingly. 


MiLLBB  y.  White. 


Cwn/pkAni — 7U><  containing  catue  of  actum  wiU  not  he  diamiued  when  anatMr 

iupplies  defidenciee. 

Where  the  oomplaint  did  not  state  jEacts  eafficient  to  cozustitate  a  caase  of 
action,  but  the  answer  supplied  the  deficiencies,  KM,  that  a  dismissal  of  the 
complaint,  bj  reason  of  its  faUare  to  state  a  cause  of  action,  was  erroneoas. 

APPEAL  by  plaintiff  from  an  order  at  the  Kings  special  term 
dismissing  the  complaint. 

The  action  was  brought  by  George  W.  Miller  against  John  P. 
White  and  others,  to  recoyer  upon  the  indebtedness  of  a  corpora- 
tion, of  which  defendants  were  trustees.  A  trial  was  had  at  the 
£ings  circuit,  which  resulted  in  a  nonsuit.  The  judgment  there- 
upon was  reyersed  and  a  new  trial  ordered  at  the  general  term. 
The  decision  of  reyersal  is  reported,  57  Barb.  504.  Upon  the  new 
trial  a  judgment  was  recoyered  by  plaintiff,  which  was  afSrmed  at 
the  general  term.  The  decision  ou  this  occasion  is  reported,  59 
Barb.  439.  The  Court  of  Appeals  reyersed  the  decision  of  the 
general  term  and  directed  a  new  trial.     See  50  N.  Y.  137. 

After  this,  defendants  made  a  motion  to  dismiss  the  complaint 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  motion  was  granted  as  aboye  stated,  at  ithe 
Kings  special  term.     From  the   order  thereon  an  appeal  was  taken 
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to  the  general  term  of  the  second  department,  .where  an  argument 
was  had. 

One  of  the  justices  sitting  at  the  term  when  the  argument  took 
place  was  disqualified,  and  the  two  justices  who  heard  the  same 
did  not  agree  ;  thereupon,  a  re-argument  was  ordered  to  be  heard 
in  the  first  department. 

L.  A.  Fuller  and  Robert  SeweU,  for  appellant. 

H.  Sheldon,  for  respondents.  The  objection  that  the  complaint 
doesvuot  state  enough  facts  is  available  at  any  stage  of  the  case. 
Code,  §  148  ;  Gould  y.  Glass,  19  Barb.  186;  BumAam  v.  De  Bevorse, 
8  How.  160.  The  complaint  must  stand  by  itself,  and  cannot  be 
aided  by  allegations  in  the  answer.  Ay  res  y.  CoviU,  18  Barb.  260; 
Swift  V.  Kingsley,  24  id.  641;  T.  <&  R.  R.  R.  Co.  v.  Kerr,  17  id.  681. 

Present — Davis,  P.  J.,  Brady  and  Dakibls,  J  J. 

♦ 

Daniels,  J.    The  action  was  brought  against  the  defendants  aa 

trustees  of  the  Gutta  Percha  Manufacturing  Company,  a  corpora- 
tion created  under  the  laws  of  this  State  for  the  formation  of  cor- 
porations for  manufacturing,  mining,  mechanical  and  chemical 
purposes.  They  were  prosecuted  under  the  provisions  of  the  statute 
rendering  the  trustees  of  those  corporations  liable  personally  for 
debts  owing  for  failing  to  make,  pubUsh  and  file  their  report  Laws 
1848,  chap.  40,  §  12. 

The  complaint  seems  to  have  been  sufficient  in  aU  respects  except 
that  relating  to  the  plaintiffs  demand.  As  to  that,  it  was  framed 
on  the  mistaken  theory  that  the  recovery  of  a  judgment  against  the 
corporation  was  necessary  before  an  action  could  be  maintained 
against  the  trustees;  and  for  that  reason  the  usual  allegations 
describing  the  demands  sued  for  were  probably  omitted.  Both 
parties  appear  to  have  been  involved  in  the  same  mistake  as  to  the 
necessity  of  a  preceding  recovery  against  the  corporation;  and  the 
defendant,  therefore,  fully  answered  the  defective  complaint,  and  in 
doing  so  described  what  the  plaintiff  had  omitted  to  state  —  the  con- 
sideration out  of  which  the  demand  was  supposed  to  have  arisen. 
Upon  the  issue  so  framed,  the  action  was  tried  and  determined  in 
favor  of  the  plaintiff,  and  a  new  trial  ordered  on  the  reversal  of  the 
judgment  by  the  Court  of  Appeals.     After  so  much  litigation  in 
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the  case,  there  can  be  no  reason  for  believing  that  the  defendants 
can  be  misled  as  to  the  nature  or  description  of  the  claim  made 
against  them.  Their  protection,  therefore,  does  not  require  a 
dismissal  of  the  complaint  at  the  present  stage  of  the  proceeding. 

The  plaintiff  averred  that  the  company  was  indebted  unto  him, 
on  the  Ist  of  June,  1865;  and  then  stated  that  he  recovered  a 
judgment  against  the  company  on  the  debt,  on  the  27th  of  June, 
1866,  for  the  sum  of  $24,734.62,  which  remained  wholly  unpaid. 
This,  though  not  a  direct,  was  an  argumentative  allegation  that  the 
plaintiff  had  such  a  demand  against  the  company  on  the  1st  of 
June,  1865.  Standing  by  itself,  the  cause  of  action  was  not, 
probably,  sufficiently  stated  to  be  good  as  against  a  demurrer.  Bat 
the  defendants,  by  their  answer,  alleged  that  fiie  judgment  was 
founded  upon  a  claim  for  work,  labor  and  services  done  and  performed 
by  the  plaintiff  in  procuring  contracts  for  supplies  from  the  govern- 
ment of  the  United  States;  and  then  proceeded  to  disclose  facts 
rendering  the  contract  void  as  against  public  policy.  The  aver- 
ment that  the  pretended  debt  accrued  for  work  and  labor  performed 
by  the  plaintiff  supplied  the  substantial  defect  existing  in  the 
complaint,  and,  together  with  the  defenses  presented  against  its 
recovery,  presented  substantial  issues  of  fact  for  trial  in  the  action. 
The  answer  and  the  complaint  together  sufficiently  presented  the 
plaintiff's  case  to  show  what  his  cause  of  action  was,  and  if  the  con- 
tract shall  hot  be  shown  by  the  defendants  to  be  void  as  against 
public  policy,  or  for  some  other  valid  reason,  all  that  will  be  required 
to  justify  a  recovery  appears  by  the  pleadings. 

The  defect  in  the  complaint  was  cured  by  the  answer.  Both 
taken  together  showed  that  the  plaintiff  claimed  to  have  a  de^t 
against  the  company  for  the  amount  mentioned,  and  the  answer 
stated  it  to  be  for  labor  and  services  performed  by  him.  These  facts, 
with  those  showing  the  defendants  to  have  been  at  the  time  trustees, 
who  failed  to  make  the  report  required  from  them  by  the  statute, 
constituted  a  cause  of  action  against  them. 

The  order  dismissing  the  complaint  was  wrong,  and  it  should  be 
reversed,  with  110  costs,  besides  disbursements. 

Davis,  P.  J.  I  concur  for  reversal  for  the  reasons  stated  by 
brother  Dakiels,  and  also  on  the  ground  that  the  practice  adopted 
m  moYing  to  dismiss  the  complaint  was  altogether  irregular. 

Order  reversed. 

Vol-.  VI,  N.  T.  Rkp.—  88 
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Pbople  ex  rel.  Tweed  t.  Liscoicb. 

Habeas  corpus  — proceedings  of  Oyer  and  Terminer  cannot  be  reviewed  by.  Stat- 
utory construction  — 2  B.  8.  5^,  §  22— " competent  eouH"  —  l  B.B.d9S, 
g  16,  does  not  reliew  supervisor  from  UabUity  under  2  B.  8.  096,  §  88.  CHm- 
inal  law — eumulatite  sentences — duplicity  in  pleading — sentence  to  If  en 
York  penitentiary.  Jurisdiction  —  of  misdemeanor  committed  in  New  York 
city  under  Laws  1855,  chap.  887,  §  5. 

An  indictment  against  T.  charged  in  different  oonnta  varionfl  miademeanorB  of 
the  same  character.  He  was  at  the  New  York  Oyer  and. Terminer  convicted 
and  received  a  separate  sentence  imposing  fine  and  imprisonment  npon  each 
count  —  the  terms  of  imprisonment  succeeding  each  other.  Having  com- 
pleted the  term  ^f  imprisonment  and  paid  the  fine  imposed  bj  one 
sentence  he  sued  out  a  Jtabeas  corpus  for  his  release.  EM,  that  upon 
the  proceeding  by  habeas  corpus  the  question  whether  the  power  of  the 
Oyer  and  Terminer  in  rendering  judgment  had  been  exceeded  could 
not  be  examined.  The  term  "  competent  tribunal "  in  the  statute  relating 
to  habeas  corpus  proceedings  (2  B.  8.  568,  §  22)  means  a  tribunal  having 
Jurisdiction  of  the  subject-matter  and  of  the  person.  The  dedsions  of  such 
a  tribunal  in  a  criminal  proceeding  properly  before  it  cannot  be  reviewed 
upon  habetks  corpus  upon  the  ground  that  it  has  in  its  action  exceeded  its 
jurisdiction.  The  only  exception  made  by  the  statute  is  in  favor  of  persons 
in  custody  by  virtue  of  civil  process. 

HM,  also,  that  the  presentation  of  several  charges  in  one  indictment  did  not 
render  the  proceedings  and  conviction  void. 

Eeid,  further,  that  the  question  of  the  competency  of  the  jury  at  the  trial,  or 
the  non-allowance  to  the  prisoner  of  the  legal  number  of  peremptory  chal- 
lenges, coald  not  be  reviewed  on  proceedings  by  habeas  corpus. 

The  provision  of  1  B.  B.  868,  §  16,  that  if  any  supervisor  shall  refoBe  or 
neglect  to  perform  any  duties  required  of  hhn  by  law  he  shall  "  forfeit  the 
sum  of  $250 ; "  held,  not  to  relieve  from  liability  under  the  prorirton  of  S  B. 
S.  696,  §  88,  that "  when  any  duty  shall  be  enjoined  by  law  upon  any  public 
officer,  etc.,  every  willful  neglect  to  perform  such  duty,  when  no  special  pro- 
vision shall  have  been  made  for  the  punishment  of  such  delinquency,  shall 
be  a  misdemeanor  punishable,"  etc.  The  first-named  provision  does  not 
provide  for  the  punishment  of  the  supervisor,  but  merely  renders  him  liable 
to  a  civil  action  for  a  simple  neglect,  eta,  while  the  latter  provision  requiree 
the  neglect  to  be  willful. 

The  penitentiary  of  New  York  is  by  Laws  1814,  chap.  176,  made  one  of  the  jails 
of  that  city  for  the  confinement  of  persons  convicted  of  crime  or  misdemeanor 
by  any  court  of  Oyer  and  Terminer  in  said  city.  Held,  that  the  sentence 
and  commitment  of  one  convicted  of  a  misdemeanor  in  the  court  of  Oyer  and 
Terminer  to  the  penitentiary  was  not  error,  and  that  the  fact  that  the 
judgment  record  contained  a  statement  that  the  prisoner  should  be  impris- 
oned in  the  county  jail  did  not  aflect  the  validity  of  the  sentence  aad  com- 
mitment. 
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The  provifiion  of  Laws  1855,  chap.  887,  §  5,  that  **  the  court  of  special  sessions 
of  the  peace  in  and  for  the  county  of  New  York  shall  have  power  to  hear, 
determine  and  punish  according  to  law  all  complaints  for  misdemeanors,  and 
shall  possess  exclusive  jurisdiction  thereof,"  etc.,  ?Uld  to  apply  only  to  mis- 
demeanors prosecuted  by  complaint,  and  not  to  those  prosecuted  by  indict- 
ment and  a  conviction  by  the  Court  of  Oyer  and  Terminer  in  said  county  upon 
an  indictment  for  a  misdemeanor,  held  valid. 

CERTIORABI  to  review  the  decision  of  the  New  York  Oyer  and 
Terminer  in  refusing  to  discharge  the  relator  from  impris- 
onment upon  proceedings  by  habeas  corpus. 

The  proceedings  l^y  habeas  corpus  were  instituted  upon  the  rela- 
tion of  William  M.  Tweed  against  Joseph  L.  Liscomb.  The 
respondent  wa«  warden  of  the  New  York  penitentiary  on  Black- 
well's  Island^  the  relator  a  prisoner  confined  therein.  Sufficient 
facts  appear  in  the  opinion. 

David  Dudley  Field,  Oeorge  F.  Comstock,  William  FuJlerton, 
Waiiam  0.  Bartlelt,  Elihu  Rooty  Willard  Bartlelt,  Dudley  Field 
and  Edward  R.  Bacon,  for  relator.  There  was  a  defect  in  the 
jurisdiction  of  the  court.  In  such  case  the  duty  to  discharge 
on  habeas  corpus  is  clear.  Ex  parte  Lange,  18  Wall.  178  ;  Manyx 
T.  Whitson,  Sup.  Ct.  of  Illinois,  Cent.  Law  Journal,  Not.  6,  1874 ; 

2  R  S.  563,  §§  21,  22,  25  ;  id.  567,  §§  39,  40,  41 ;  People  v.  McLeod, 

3  Hill,  665,  note ;  Endymoin's  Case,  8  How.  478 ;  Devine^s  Case, 
11  Abb.  90 ;  People  y.  Rawson,  SI  Barb.  619.  The  cumulative 
sentences  were  unwarranted  by  law  and  beyond  the  jurisdiction 
of  the  court.  CcLse  of  Stocking,  50  Barb.  573 ;  Kane  v.  People,  8 
Wend.  203;  Gumther  v.  People,  24  N.  Y.  101.  Also,  cited  Reg. 
V.  Gutbush,  10  Cox^s  C.  C.  489  ;  Carlton  v.  Commonwealth,  5  Mete. 
532.  The  jury  was  not  competent.  People  v.  Dewick,  2  Park. 
232;  Laws  1872,  chap.  475;  1873,  chap.  427.  The  court  was  not 
competent  to  try  a  misdemeanor  under  Laws  1855,  chap.  337,  §  5. 

Benjamin  K  Phelps  and  Wheeler  H.  Pechham,  for  respondent. 

Westbrook,  J.  At  a  Court  of  Oyer  and  Terminer  held  in  and 
for  the  city  and  county  of  New  York  on  the  22d  day  of  November, 
1873,  the  relator,  William  M.  Tweed,  having  been  found  guilty 
upon  several  different  counts  of  a  single  indictment  charging 
Tarious  misdemeanors,  received  separate  sentence  upon  each.  The 
aggregate  term  of  imprisonment  thereby  inflicted  in  the  peniten- 
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tiary  of  the  city  of  New  York  was  tweive  years,  and  the  total  of  the 
seyeral  fines  imposed  amounted  to  112,500. 

Having  been  confined  in  the  penitentiary  for  a  year  and  paid  as 
a  fine^  1250,  the  relator  sued  out  a  writ  of  habeas  corpus  directed 
to  the  warden  of  the  penitentiary  in  which  he  was  confined  to  inquire 
into  the  lenity  of  the  continued  imprisonment. 

The  writ  of  habeas  corpus  was  allowed  on  the  15th  of  December, 
1874,  by  Mr.  Justice  Lawbexoe,  and  was  returnable  before  the 
Court  of  Oyer  and  Terminer  of  the  city  and  county  of  New  York 
on  the  17th  day  of  the  same  month.  On  the  last-mentioned  day,  in 
obedience  to  the  writ,  the  respondent  (the  warden  of  the  peniten- 
tiary) produced  the  body  of  Mr.  Tweed,  and  by  his  return  claimed 
to  hold  him  under  the  judgment  and  sentence  of  the  Court  of 
Oyer  and  Terminer  of  the  city  and  county  of  New  York  herein- 
before mentioned,  rendered  and  pronounced  on  the  22d  day  of 
November,  1873. 

The  answer  of  the  relator  to  the  return  of  the  respondent  sub- 
stantially alleges,  1st.  That  the  Court  of  Oyer  and  Terminer  of  the 
city  and  county  had  no  jurisdiction  or  power  to  try  the  alleged  mis- 
demeanors for  the  commission  of  which  he  was  held;  2d.  That  the 
jury  which  rendered  the  verdict  upon  which  the  sentence  was  pro- 
nounced was  not  a  lawful  one;  3d.  That  the  court  had  no  power 
to  punish  more  than  a  single  misdemeanor,  and  that  consequently 
all  fines  in  excess  of  a  single  one  of  9250  and  all  imprisonment 
beyond  a  single  year  were  illegid  and  void;  and  4th.  That  the 
penalty  for  the  offense  charged  in  the  indictment  was  a  fine  of  1250 
only. 

The  Court  of  Oyer  and  Terminer,  before  which  the  habeas  corpus 
WM  heard,  after  a  full  hearing,  discharged  the  writ  and  remanded 
the  prisoner.  The  proceeding  having  been  brought  into  this  court 
by  certiorari f  the  questions  raised  in  the  court  below,  and  there  deter- 
mined against  the  relator,  are  presented  for  review  and  deter- 
mination. 

The  relator,  as  has  been  previously  mentioned,  is  detained  by 
virtue  of  a  final  sentence  and  judgment  of  a  Court  of  Oyer  and  Ter- 
miner, pronounced  upon  a  verdict  of  a  jury  rendered  upon  a 
trial  in  that  court  of  an  indictment  charging  various  misdemeanors. 
tJpon  the  trial,  that  court  held  that  it  was  proper  and  legal  to 
unite  several  misdemeanors  in  one  indictment,  and  to  try  and  con- 
vict the  accused  upon  each,  and  that,  as  several  misdemeanors  were. 
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in  fact,  joined  aii4  charged  in  the  indictment,  upon  which  a  sep- 
arate verdict  was  rendered,  judgment  could  be,  and  was,  pronounced 
against  him  for  each  crime  of  which  he  was  found  guilty. 

As  the  attempt  to  have  Mr.  Tweed  released  was  made  by  habeas 
corpuSy  this  preliminary  question  meets  us  :  What  power  had  the 
court,  or  officer  before  which  such  writ  was  returnable,  by  yirtue 
thereof,  in  the  premises  ? 

The  office  of  the  writ,  and  the  duties  of  the  officer  or  court 
before  which  it  is  returnable,  are,  in  this  State,  very  clearly  defined 
by  statute,  and  the  limitations  upon  the  power  conferred  thereby 
are  stated  with  great  precision.  A  reference  to  some  of  the  provis- 
ions of  OUT  haibeas  corpus  act  bearing  upon  the  question  before  us, 
will  show  the  difficulties  which  the  relator  has  to  encounter  in  pre- 
senting to  the  court  the  points  upon  which  he  claims  he  is  entitled 
to  be  discharged. 

First.  By  section  twenty-two  of  that  act  (2  R  S.  663),  among 
the  persons  who  are  therein  declared  to  be  not  "entitled  to  prose- 
cute such  writ "  are  those  who  are  "  committed  or  detained  by 
Yirtue  of  the  final  judgment  or  decree  of  any  competent  tribunal 
of  civil  or  criminal  jurisdiction." 

Second.  By  section  twenty-five  (2  R.  S.  564),  "the  petition 
must  state,  in  substance,"  that  the  party  applying  for  the  writ 
"is  not  committed  or  detained  by  virtue  of  any  process,  judgment, 
decree  or  execution  specified  in  the  preceding  twenty-second 
section." 

ThinL  By  section  forty  (2  R  S.  567),  it  is  declared  to  be 
the  duty  of  such  court  or  officer  before  which  the  writ  is  returna- 
ble, "forthwith  to  remand  such  party,  if  it  shall  appear  that  he  is 
detained  in  custody  either  "  (enumerating  several)  "  by  virtue  of  the 
final  judgment  or  decree  of  any  competent  court  of  civil  or  crim- 
inal jurisdiction,  or  of  any  execution  issued  upon  such  judgment 
or  decree." 

Fourth.  By  section  forty-one  (2  R  S.  568),  when  the  party 
imprisoned  is  detained  "  by  virtue  of  civil  process  from  any  court 
legally  constituted  or  issued  by  any  officer  in  the  course  of  judicial 
proceedings  before  him,  authorized  by  law,"  he  may  be  discharged, 
provided  (there  are  several  grounds  stated)  "  the  jurisdiction  of  such 
court  or  officer  has  been  exceeded,  either  as  to  matter,  place,  sums 
or  person." 
Fifth.    By    section   forty-two   (2  R    S.  568),  it   is    declared : 
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"  But  no  court  or  officer^  on  the  return  of  ai\y  habeas  corpus  or 
certiorari  issued  under  this  article,  shall  have  power  to  inquire  into 
the  legality  orjtistice  of  any  process,  judgment,  decree  or  execution 
specified  in  the  preceding  twenty-second  section  ;  nor  into  the  jus- 
tice or  propriety  of  any  commitment  for  a  contempt  made  by  any 
court,  ofScer  or  body,  according  to  law,  and  charged  in  said  com- 
mitment as  hereinbefore  provided. " 

It  is  claimed  on  the  part  of  the  relator,  that  the  expression  con- 
tained in  the  twenty-second  section,  '^  any  competent  tribunal "  justi- 
fies the  presentation  of  all  the  questions  now  submitted.  It  is 
argued  that  whenever  the  '^  final  judgment  or  decree  "  was  not  such 
an  one  as  the  tribunal,  in  the  opinion  of  the  court  or  ofiScer  grant- 
ing the  writ,  pronouncing  or  rendering  it  was  "  competent  *'  to 
pronounce  or  render,  then  the  person  detained  in  custody  should 
be  discharged. 

In  giving  to  the  statute  this  construction,  the  consequence  can- 
not be  overlooked.  The  twenty-third  section  (2  R  S.  563)  of 
the  habeas  corpus  act  confers  the  power  to  issue  the  writ,  not  only 
upon  the  Supreme  Court  or  any  of  its  judges,  but  also  upon  "any 
oj£cer  who  may  be  authorized  to  perform  the  duties  of  a  justice  of 
the  Supreme  Court  at  chambers,  being  or  residing  within  the 
county  where  such  prisoner  is  detained."  Will  it  be  argued  that 
our  law  makers  intended  that  the  judgment  of  the  courts  of  Oyer 
and  Terminer,  which  constitute  the  highest  grade  of  courts  pos- 
sessing original  criminal  jurisdiction,  should  be  summarily  reviewed 
and  practically  reversed  by  any  officer  who,  whilst  he  is  in  the  judi- 
cial system  of  inferior  rank  to  the  judge  who  presides  at  such 
Oyer  and  Terminer,  is  yet  empowered  to  issue  this  writ  ?  If  this 
question  be  answered  in  the  affirmative,  such  answer  involyes  a 
want  of  symmetry  in  our  judicial  system  which,  as  a  rule,  provides 
for  appeals  only  from  the  inferior  to  the  superior  tribunal.  Apart 
from  the  incongruity,  which  the  practice  of  a  local  officer  sending 
a  prisoner  b£tck  to  the  Oyer  and  Terminer  for  a  re-sentence,  would 
involve,  another  consequence,  even  more  serious,  would  ensue.  The 
officer  allowing  the  writ  has  no  such  power,  and  in  every  case 
when,  in  his  judgment,  the  power  of  the  court  had  been  exceeded, 
he  would  be  compelled  to  open  the  prison  door,  and  direct  the 
criminal  to  go  free  and  unpunished.  Did  our  legislature  intend 
this  ?    It  certainly  did,  if  the  position  of  the  relator  is  sound. 

Again,  if  the  construction  given  to  the  statutes  by  the  relator 
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IB  sounds  what  necessity  was  there  to  make  special  provision,  as 
has  been  done  by  section  41  (2  R.  S.  568),  allowing  the  court  or 
officer  granting  the  writ  in  all  cases,  where  the  prisoner  is  detained, 
''byyirtne  of  ciifU  process  from  any  court  legally  constituted,  or 
iflsaed  by  any  officer  in  the  course  of  judicial  proceedings  before 
him,"  to  discharge  him,  "when  the  jurisdiction  of  such  court  or 
officer  has  been  exceeded  either  as  to  matter,  place,  sum  or  person." 
If,  in  every  case  where  the  court  has  exceeded  its  power  in  the 
extent  of  the  judgment  pronounced,  such  judgment  could  be 
reviewed  upon  habeas  corptis,  words  have  been  wasted  to  confer  just' 
that  power  in  "  dvil "  cases  only. 

Lastly,    if    the  words   "competent  tribunal"  have  the  force 
attributed  to  them,  what  becomes  of  the  forbidding  incorporated 
in  the  forty-second  section  ?     By  that,  "no  court  or  officer  on  the 
return  of  any  habeas  corpus  or  certiorari,  issued  under  this  article, 
shall  have  power  to  inquire  into  the  legality  or  justice  of  any  pro- 
cess, yttt^w^w^,  decree  or  execution  specified  in  the  preceding  twenty- 
second  section."    And  this  twenty-second  section  is  the  identical 
one  in  which  the  words  "competent  tribunal"  occur.     Reading 
them  together,  as  t|iey  must  be  to  arrive  at  their  intention,  they 
read  for  the  government  of  this  case  thus  :  "No  court  or  officer  on 
the  return  of   any  habeas  corpus  or  certiorari,  issued  under  this 
article,  shall  have  power  to  inquire  into  the  legality  or  justice  of 
any  process,  judgment  or  decree  of  any  competent  tribunal  of  civil 
or  criminal  jurisdiction."     The  very  question  before  us  is  the 
^^  legality  ^^  of  the  judgment  of  the  Court  of  Oyer  and  Terminer 
of  the  city  of  New  York.     The  want  of  power  to  determine  this 
is,  apparently  at  least,  expressed  in  such  simple,  striking  and  far- 
reaching  words  that  it  becomes  us  to  hesitate  in  the  acceptance  of 
a  construction  given  to  other  words,  not  necessary  to  their  mean- 
ing, which  brings  them  in  plain  and  direct  collision. 

The  consequences,  then,  of  the  construction  claimed  by  the 
counsel  of  the  relator,  placing  the  practical  power  of  reversing  the 
judgments  of  a  superior  court  of  original  criminal  jurisdiction  in 
the  hands  of  inferior  judicial  officers ;  its  making  a  whole  section 
(that  giving  the  powfer  to  decide  whether,  in  the  issue  of  "civil  pro- 
cess," a  court  or  officer  has  exceeded  its  jurisdiction)  unnecessary ; 
and  its  direct  collision  with  another,  cause  us  to  give  to  the  words 
"  competent  tribunal "  different  meaning  from  that  claimed  by  the 
relator. 
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Judicial  constfaction  shoald  harmonize  all  the  provisions  of  our 
statutes  relating  to  a  single  subject.  No  interpretation  of  particu- 
lar words  or  phrases  can  possibly  be  allowed^  which  renders  other 
portions  of  the  same  act  unnecessary  and  conflicts  with  other  plain 
commands.  In  this  case  there  is  no  difficulty  in  thus  harmonizing 
them.  If  we  construe  these  words,  ^'competent  tribunal/'  to  mean 
a  tribunal  haying  jurisdiction  of  the  subject-matter  and  of  the 
person,  the  whole  act  is  harmonious.  Such  a  tribunal  is  a  '^  com- 
petent" one  —  competent  to  try  the  question  and  party  before  it. 
The  decisions  of  such  a  body,  according  to  the  whole  theory  of  our 
laws,  are  to  be  reviewed  by  a  superior  one  and  not  summarily  dis- 
posed of  by  an  inferior  officer.  If  it  errs  in  the  extent  of  the 
judgment  which  it  renders,  the  party  injured  is  not  remediless,  but 
his  alleged  grievances  must  be  deliberately  examined  upon  appeal 
by  a  higher  court,  and  not  summarily  passed  upon  by  a  local  mag- 
istrate clothed  with  certain  limited  judicial  power.  It  was,  we 
submit,  this  plain  and  natural  construction  just  given  which  induced 
the  framers  of  the  habeas  corpus  act  to  insert  the  clause  giving  the 
power  when  the  detention  was  upon  "civil  process"  to  inquire  into 
the  excess  of  the  jurisdiction  assumed,  and  without  which  a  party 
thus  confined  would  also  have  been  remediless. 

The  question  we  have  discussed  has  not  been  considered  so 
directly  in  this  State,  as  the  same  is  now  presented,  and  yet  in 
several  cases  the  language  employed  indicates  a  concurrence  in  the 
view  we  have  taken. 

The  case  of  People  v.  Cassels,  5  Hill,  164,  involved  the  validity  of 
a  commitment  of  a  witness  for  a  contempt  in  refusing  to  answer  a 
question  upon  an  examination  before  a  justice  of  the  peace.  A 
reference  to  the  full  text  of  the  statutes,  before  cited  in  part,  will 
show  that  commitments  for  contempts  and  upon  final  judgment 
are  placed  upon  the  same  footing  as  to  their  capability  of  beinff 
reviewed  upon  habeas  corpus.  In  that  case  (p.  167),  Bbonson,  J., 
says:  "A  contempt  was  specially  and  plainly  charged  in  the  com- 
mitment, and  it  was  the  duty  of  the  judge,  forthwith,  to  remand 
the  prisoner  (2  R.  S.  567,  §  40).  The  statute  expressly  forbids  an 
inquiry  into  the  justice  or  propriety  of  the  commitment  in  such  a 
case  (§  42).  If  there  had  been  no  such  statute  it  is  clear,  upon 
principle,  that  the  judgment  or  decision  of  any  court  or  officer  of 
competent  jurisdiction  cannot  be  reviewed  on  habeas  corpus.  If 
there  has  been  error,  the  remedy  is  by  certiorari  or  writ  of  error/* 
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In  Peqph  v.  Spalding,  10  Paige,  284;  S.  C,  7  HUl,  301,  a  Supreme  | 
Coart  commissioner  had,  upon  habeas  corpus,  discharged  a  person 
committed  for  a  contempt  in  not  paying  a  fine  imposed  by  tha 
Court  of  Chancery.  It  was  held  both  by  the  chancellor  and  the  Court 
of  Errors  (Nelsoit,  C.  J.,  delivering  the  opinion  of  the  latter  court), 
that  the.  commissioner  was  utterly  without  jurisdiction  in  the  ( 
premises,  as  the  statutes  prohibited  him  from  inquiring  ''into  the 
justice  or  propriety  of  the  commitment." 

In  the  very  recent  case  of  People  v.  Fancher,  4  If .  T.  Sup.  467, 
the  writer  of  this  opinion  had  occasion  to  examine  this  same  ques- 
tion, and  nothing  has  transpired  to  shake  his  confidence  in  the 
Boundness  of  the  views  therein  expressed.  Every  consideration 
of  public  policy  and  of  the  express  language  of  our  statutes 
require  us  to  hold  that  the  judgment  of  a  competent  court -^ 
competent  by  reason  of  its  having  jurisdiction  of  the  subject- 
matter  and  of  the  party  —  cannot  be  practically  reversed  and  j 
annulled  by  any  officer  empowered  to  grant  the  writ  of  habeas  ] 
corpus.  Plain  words  should  not  be  refined  away  by  legal  subtlety, 
and  when  our  written  statute  law  emphatically  declares  that  ''no 
court  or  officer  on  the  return  of  any  habeas  corpus  or  certiorari 
issued  under  this  article  shall  have  power  to  inquire  into  the  legality 
or  justice  of  any  *  ♦  ♦  judgment  of  any  competent  tribunal  of 
civil  or  criminal  jurisdiction,"  it  is  but  our  simple  duty  to  obey  its 
mandate  and  not  permit  a  power  to  be  assumed  which  our  statutes 
declare  the  officer  or  tribunal  granting  the  writ  does  not  possess. 

The  application  of  the  conclusion  we  have  reached  will  now  be 
made  to  the  several  points  raised  in  behalf  of  the  relator,  which  such 
conclusion  affects,  and  they  relate:  First.  To  the  several  convictions 
and  sentences  upon  a  single  indictment;  Second.  To  the  lawful- 
ness of  the  jury;  and.  Third.  To  the  legality  of  a  sentence  to  im- 
prisonment upon  several  of  the  counts  in  the  indictment  contained* 
Each  of  these  will  be  examined  in  the  order  mentioned. 

First.  The  alleged  illegality  of  the  several  convictions  and  several 
sentences  upon  a  single  indictment.  The  jurisdiction  of  the  court 
over  the  crimes  and  the  accused  being  conceded,  what  does  this 
point  present  more  than  the  "legality"  of  the  judgment  which  has 
been  pronounced?  That  it  does  involve  any  thing  more  will  scarcely 
be  argued.  And  yet  this  is  the  very  thing  which  the  statute  declares 
the  court  or  officer  upon  the  return  to  the  writ  is  powerless  to 
toucli.     The  language  of  such  forbidding  is  simple,  direct  and 
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sweeping.  Our  argament  thus  far  has  been  useless,  if  we  have 
failed  to  prove  that  the  excessiveness  of  a  judgment  (which  is  all 
that  even  counsel  claim  this  point  involyes)  in  a  criminal  case  can- 

1      not  be  inquired  into  upon  this  proceeding.     Ample  power  so  to  do 
A'     is  expressly  conferred,  when  a  party  is  detained  upon  dvU  process, 

^  but  its  exercise  in  a  criminal^  one,  where  the  court  which  pro- 
nounced the  judgment  had  power  to  try  the  offense  and  render  a 
judgment,  is  forbidden  by  an  express  declaration  that  the  court  or 
officer  shall  have  no  ^^ power  to  inquire  into  the  legality  or  justice" 
thereof.  The  mere  repetition  of  the  language  of  the  act  forecloses 
discussion. 

But  does  this  case  really  present  a  question  of  excess  of  jurisdic- 
tion? It  is  not  denied  that  Mr.  Tweed  has  been  tried  and  con- 
victed of  several  misdemeanors,  and  that  several  judgments  have 
been  pronounced  thereon.  Nor  is  it  pretended  .that  the  aggregate 
of  the  several  punishments  is  in  excess  of  what  the  court  was 
.authorized  to  inflict.  The  point  then  necessarily  is  that  the  joinder 
V)f  the  several  offenses  in  a  single  indictment — their  investigation 
&ipon  a  single  trial — and  the  separate  convictions  and  judgments 
thereon  were  illegal.  This  proposition  admits  the  jurisdiction,  but 
questions  the  manner  of  its  exercise.  While  the  power  to  do  the 
several  acts  is  conceded,  the  mode  of  doing  them  is  denied.  The 
proper  step  to  acquire  jurisdiction  having  been  taken  by  the  presen- 
tation of  an  indictment,  and  the  judgment  upon  the  crimes  and 
the  offender  being  no  greater  than  the  law  allowed,  what  are  the 
intervening  steps  but  simply  questions  of  practice,  which,  while  they 
may  be  pronounced  erroneous  in  a  proper  proceeding  to  review 
thf[|n,  cannot  and  do  not  render  the  judgments  void? 

The  prosecution  of  Mr.  Tweed  was  begun  by  an  indictment  found 
by  a  grand  jury.  It  accused  the  relator  of  sundry  misdemeanors, 
and  presented  them  by  separate  counts  in  a  single  accusation. 
Assuming  that  this  was  a  misjoinder  of  offenses,  did  the  conrt 
thereby  lose  its  jurisdiction  of  the  crimes  and  the  party  charged 
therewith?  Suppose  in  a  civil  action  the  defendant  is  brought 
before  the  court  by  proper  process,  and  when  the  court  has  thus 
acquired  jurisdiction,  he  is  required  to  answer  a  complaint  which 
improperly  unites  various  causes  of  action,  and  after  issues  thus 
joined  the  cause  proceeds  to  trial  and  judgment,  is  such  judgment 
void,  provided  it  was  not  in  excess  of  the  power  of  the  court  over 
all  the  causes  of  action  separately?    This  will  hardly  be  pretended. 
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and  yet  it  is  the  identical  question  presented.  The  court  before 
which  Mr.  Tweed  was  tried  was  a  competent  one  for  that  purpose, 
there  was  no  lack  of  jurisdiction  in  regard  to  the  person  or  the 
accusations,  but  because  the  power  was  exerted  by  compelling  him 
to  defend  himself  against  all  the  charges  upon  a  single  trial  by  the 
joinder  of  the  offenses  in  a  single  complaint,  called  an  indictment, 
it  is  urged  that  the  whole  proceeding  is  void. 

The  soundness  of  this  proposition  can  only  be  established  by 
showing  that  the  grouping  of  offenses  in  a  single  indictment  is  so 
illegal  as  to  make  null  the  preliminary  proceeding,  thus  rendering 
all  subsequent  steps  thereunder  void.  To  do  this  it  must  be 
demonstrated  that  every  indictment,  in  order  to  give  the  court 
jurisdiction  over  the  offender  and  the  offenses,  must  accuse  of  a 
single,  and  only  a  single  crime  ;  and  when  this  is  proved,  and  not 
before,  will  it  follow  that  in  case  this  practice  is  departed  from  the 
court  acquires  no  x)0wer  to  proceed,  and  its  action  is  a  legal  noth- 
ing. When  this  has  been  done,  the  illegality  of  the  major  part  of 
OTif  criminal  convictions  has  been  exhibited,  and  the  illegal  and 
unauthorized  imprisonment  and  judicial  murder  of  many  individ- 
uals has  been  conclusively  shown.  This  is  no  over-statement,  for 
the  practice  of  all  courts  from  time  immemorial  has  been  to  unite 
offenses,  in  words  at  least,  if  not  so  actually.  Scarcely  an  indict- 
ment is  drawn  or  presented  which  does  not  contain  several  counts, 
each  one  of  which,  in  theory  at  least,  presents  a  different  accusa- 
tion. Several  offenses  being  thus  charged  all  convictions  there- 
under are  illegal  and  void  if  the  arguments  of  the  relator  are 
sound. 

The  reasoning  which  starts  with  the  assumption  that  a  court 
obtains  no  jurisdiction  over  several  offenses,  and  the  offender,  when 
they  are  charged  in  a  single  indictment,  certainly  overlooks  all 
precedents  and  practice.  The  right  to  frame  an  indictment  with 
different  counts  to  meet  the  proof  is  based  upon  a  directly  opposite 
.  theory.  Every  indictment  which  contains  more  than  a  single 
count  assumes  to  charge  a  separate  and  different  offense  in  each. 
A  demurrer,  or  a  motion  in  arrest  of  judgment,  in  every  such  case, 
would  necessarily  prevail,  if  different  offenses  could  not  be  joined, 
for  upon  the  fiEuse  of  the  bill  there  are  several  offenses  charged. 
There  is  no  necessity,  however,  for  abstract  reasoning  to  show  that 
the  joinder  of  offenses,  in  a  single  presentation,  does  not  deprive 
the  court  of  jurisdicfion.    The  authorities  are  numerous  to  show 


I 


/ 


\ 


268  FIRST  DEPARTMENT, 

People  ex  rel.  Tweed  v.  Lisoomb. 

that  this  practice,  so  far  from  rendering  the  whole  proceeding  void., 
is  not  even  irregular ;  but,  on  the  contrary,  it  is  the  well-settled 
course  of  procedure  of  criminal  courts. 

Bums'  Justice  (vol.  2,  page  502)  thus  states  the  rule  :  *'  If  there 
be  one  offender ^  and  several  offenses  committed  by  him,  as  burglary 
and  larceny,  they  may  be  contained  in  one  indictment." 

Hawkins,  in  his  "Pleas  of  the  Crown,"  in  the  chapter  which 
treats  of  indictments,  in  stating  the  requisites  thereof  (toI.  2,  page 
322),  says:  "Fifthly.  That  regularly  eyery  indictment  must  either 
charge  a  man  with  some  particular  offense,  or  else  with  several  of 
such  offenses,  particularly  and  certainly  expressed,  and  not  with 
being  an  offender  in  general." 

Hale's  Pleas  of  the  Crown  (voL  2,  page  173)  thus  states  the  law 
as  to  the  joinder  of  offenses  :  "  If  there  be  one  offender  and  several 
capital  offenses  committed  by  him,  they  may  be  all  contained  in 
one  indictment,  as  burglary  and  larceny.  larcenies  committed  of 
several  things,  though  at  several  times  and  from  several  persons, 
may  be  joined  in  one  indictment." 

In  East's  Pleas  of  the  Crown  (vol.  2,  page  515)  the  same  rule  is 
recognized,  and  the  Case  of  Thompson  is  cited.  In  that  case^ 
*^upon  a  general  verdict  of  guilty,  it  was  objected  that  there  were 
two  several  capital  charges  in  the  same  indictment,  which  it  was 
said  tended  to  deprive  the  prisoner  of  so  many  challenges  as  he 
would  be  entitled  to  if  the  indictment  were  distinct,  namely,  twenty 
upon  each.  Another  objection  was,  that  it  would  tend  to  perplex 
the  prisoner  in  his  defense,  but  seven  judges  (being  all  who  were 
present  at  the  conference)  held  the  indictment  good." 

Chitty's  Criminal  Law  (vol.  1,  pages  252,  253,  254)  says  :  "  In 
cases  of  felony,  no  more  than  one  distinct  offense  or  criminal  accu- 
sation at  one  time  should  regularly  be  charged  upon  the  prisoner 
in  one  indictment,  because,  if  that  should  be  shown  to  the  court 
before  filed,  they  will  quash  the  indictment,  lest  it  should  con- 
found the  prisoner  in  his  defense,  or  prejudice  him  in  his  challenge 
to  the  jury ;  for  he  might  object  to  a  jurjrman  trpng  one  of  l^e 
charges,  though  he  might  have  no  reason  so  to  do  in  the  other  ; 
and  if  they  do  not  discover  it  until  afterward,  they  may  compel 
the  prosecutor  to  elect  on  which  charge  he  will  proceed.  But  this 
is  only  matter  of  prudence  and  discretion,  which  it  rests  with  the 
judges  to  exercise.  For  in  point  of  law,  there  is  no  objection  to 
the  insertion  of  several  distinct  felonies  of  the  same  degree,  though 
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committed  at  different  times^  in  the  same  indictment^  against  the  , 
same  offender;  and  it  is  no  ground  of  either  demurrer  or  arrest  of  j 
judgment.     ♦    *    *    In  the  ciases  of  misdemeanors,  the  joinder  of 
several  offenses  will  not^  in  general,  vitiate  in  any  stage  of  the 
prosecution.     For  in  offenses  inferior  to  felony,  the  practice  of 
quashing  the  indictment,  or  calling  upon  the  prosecution  to  elect 
which  charge  he  will  proceed  on,  does  not  exist.    But,  on  the  con- 
trary, it  is  the  constant  practice  to  secure  evidence  of  several  libels  and 
assaults  upon  the  same  indictment.     It  was  indeed  formerly  held 
that  assaults  on  more  than  one  individual  could  not  be  joined  in 
the  same  proceeding ;  but  this  is  now  exploded,  for,  though  two 
persons  cannot  join  in  a  civil  action,  the  reason  is  that  the  damages 
are  several,  which  cannot  apply  to  criminal  proceedings  where  no/ 
compensation  is  given  to  the  prosecutor,  and  public  security  is  the/ 
object  to  be  attained."    And  again,  the  same  work  (vol.  1,  p.  718) 
declares:   '^So,  when  he  is  charged  with  several  offenses  at  the     j 
same  time,  of  the  same  kind,  he  may  be  sentenced  to  several  terms    / 
of  imprisonment,  one  after  the  conclusion  of  the  other."  v 

Archbold's  Criminal  Pleadings  (Waterman's  Edition  of  1853,  vol. 
I,  p.  95)  contains  the  same  doctrine:     ^'If  different  felonies  or      t 
misdemeanors  be  stated  in  several  counts  of  an  indictment,  no      / 
objection  can  be  made  to  the  indictment  on  that  account  in  point     I 
of  law.     In  cases  of  felony,  indeed,  the  judge,  in  his  discretion, 
may  require  the  counsel  for  the  prosecution  to  select  one  of  the 
felonies,  and  confine  himself  to  that.     This  is  what  is  technically 
termed  'putting  the  prosecutor  to  his  election.'    But  this  practice 
has  never  been  extended  to  misdemeanors." 

It  cannot  be  necessary  to  refer  in  detail  to  the  numerous  cases 
decided  in  England  sustaining  the  rule,  as  laid  down  by  the  emi- 
nent and  standard  authors  to  whom  we  have  referred.  A  reference 
to  the  works  we  have  cited  will  show  that  those  cases  are  very 
numerous;  but  the  universally  acknowledged  authority  of  the 
writers  quoted  renders  that  labor  unnecessary.  We  content  our- 
0elTes  with  the  citation  of  a  single  very  recent  and  famous  one, 
known  as  that  of  "the  Tichbome  claimant." 

The  trial  was  before  the  Court  of  Queen's  Bench,  and  the  judges 
composing  the  court  were  the  Lord  Chief  Justice  of  England,  the 
Hon.  Justice  Mellob,  and  the  Hon.  Justice  Lush.  The  indict- 
ment upon  which  the  proceedings  were  founded  was  filed  Easter 
term^  1872,  against  Thomas  Castro  alias  Orton  alias  Tichbome. 
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The  first  count  of  indictment  charged  defendant  with  perjury  com- 
mitted in  evidence  given  by  him  m  the  recent  trial  of  Tichbame  y. 
Jjushington.  The  second  count  charged  defendant  with  perjury  in 
an  affidavit  sworn  by  him  in  the  Chancery  suit  of  TUMxyme  v. 
Tichhome.  Defendant  pleaded  '*not  guilty."  (See  "Tichbome 
trial,  the  summing  up  by  the  Lord  Chief  Justice^  Unabridged 
Ed.,  liondon.  Ward,  Lock  and  Tyler.*')  The  jury  (see  p.  285) 
found  a  separate  verdict  of  guilty  on  each  count,  and  a  general 
verdict  of  guilty  on  both  counts.  The  sentence  and  judgment  of 
the  court  were  pronounced  by  Mr.  Justice  Mellob  (pp.  286,  287), 
and  was  couched  in  the  following  language.  '^  The  sentence  of  the 
court,  which  I  now  pronounce,  is,  that  for  the  perjury  alleged  in 
\AiQ  first  count  of  this  indictment,  upon  which  you  have  been  con» 
victed,  you  be  kept  in  penal  servitude  for  the  term  of  seven  years  ; 
and  that  for  the  perjury  alleged  in  the  second  count  of  this  indict- 
ment of  which  you  have  also  been  convicted,  you  be  kept  in  penal 
servitude  for  the  further  term  of  seven  years,  to  commence 
immediately  upon  the  expiration  of  the  term  of  penal  servitude 
assigned  to  you,  in  respect  of  your  conviction,  upon  the  first  count 
of  this  indictment,  and  that  is  the  sentence  of  the  court." 

It  may  not  be  improper  to  add,  that  so  well  settled  does  the  law 
of  England  seem  to  be  in  that  regard,  that  no  question  was  made 
as  to  the  regularity  of  the  sentence,  and  not  a  single  objection 
interposed  or  exception  taken  thereto,  and  it  will  be  further  observed 
that  the  indictment  upon  which  the  prisoner  was  convicted  was  of 
two  separate  and  distinct  offenses  —  the  one  of  perjury  in  giving 
evidenqe  '^  on  a  trial,  and  the  other  of  perjury  in  making  an  affidavit 
in  a  separate  and  distinct  action."  It  furnishes,  therefore,  an 
answer  to  the  position  of  the  counsel  for  the  relator,  that  there 
was  no  case  upholding  the  joinder  of  disconnected  offenses,  and  the 
awarding  of  cumulative  sentences  thereon.  The  law  of  Massachu- 
setts, Connecticut  and  Pennsylvania  is  in  accordance  with  that  of 
England,  as  the  following  cases  will  show. 

In  Carlton  Y.  Commonwealth^  5  Mete.  532,  the  Supreme  Court 
of  Massachusetts  decided,  ^'  two  or  more  distinct  offenses  may  be 
included  in  o^ne  indictment  in  several  counts,  when  the  offenses  are 
of  the  same  general  nature,  and  where  the  mode  of  trial  and  the 
nature  6i  the  punishment  are  also  the  same.  When  a  defendant 
is  found  guilty  generally,  on  an  indictment  which  charged  him 
with  several  distinct  offenses,  it  is  not  necessary  that  separate  sen- 
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tenoes  shoald  be  awarded.    A  single  sentence  is  legal  if  it  do  not  I 
exceed  the  sum  of  the  several  sentencei  which  might  be  awarded. '^  ^ 

This  case  was  followed  in  Booth  v.  C&mmonwedUh,  5  Mete.  585^ 
in  Josslyn  v.  Commonwealth,  6  id.  236  ;  in  Orowley  v.  Commofir 
wealthy  11  id.  575 ;  in  Kite  v.  CommonweaUhy  id.  581 ;  in  Common- 
wealth  Y.  HillSy  10  Cash.  530,  and  in  Commonwealth  y.  Carey, 
103  Mass.  214. 

The  same  rule  prevails  in  Connecticut.  It  was  held  in  State  y. 
TuUer,  34  Conn.  281,  '^It  is  essential  to  the  administration  of 
justice  that*seyeral  distinct  offenses  should  be  joined  in  cases  of 
misdemeanors,  and  in  some  cases  of  felony,  that  the  same  offense 
should  be  laid  differently  in  different  counts,  and  the  rule  precludes 
the  right  of  the  prisoner  to  insist  upon  an  election  of  counts,  or 
that  the  jury  should  be  required  to  find  specially  on  each  count. 
Where  there  are  several  counts  in  the  information,  and  a  general 
Terdict  is  rendered,  the  jury  will  be  presumed  to  haye  found  the 
prisoner  guilty  upon  all  the  counts,  and  the  court  will  impose  a 
sentence  in  accordance  with  the  facts  proven  upon  the  trial." 

In  the  very  recent  case  (January  9,  1872)  of  Commonwealth  y. 
BirdsaUy  69  Penn.  St.  482,  the  Si:yreme  Court  of  Pennsylvania  have 
examined  the  question  and  re-affirmed  its  correctness. 

Many  other  of  the  States  have  adopted  the  same  rule.     The  ordi- 
nary limits  of  an  opinion  do  not  permit  us  to  cite  in  detail  the 
numerous  cases  decided  in  this  country.     Very  many  of  them  are 
referred  to  in  the  United  States  Digest  of  Criminal  Law,  pages  335, 
336,  and  the  American  notes  to  Hale,  Chitty  and  Archbold,  before 
referred  to.     With  a  single  citation,  therefore,  from  a  standard 
American  Treatise  upon  Criminal  Law  (Wharton's),  we  will  then 
refer  to  some  of  the  IN'ew  York  cases.     In  discussing  that  ques- 
tion,  that  author  ( 7th  ed.,   vol.   3,   §  3397 )   says,    "  The    law 
imposes  certain  penalties  for  assault  and  battery,  which  penalties 
are  designed  to  cover  the  assault  as  well  as  the  battery.     To  sen- 
tence the  defendant  for  the  penalties  for  an  assault  as  averred  in  the 
first  count,  and  then,  again,  for  an  assault  and  battery  as  averred 
in  the  second  count,  would  expose  him  to  a  double  punishment  for 
the  same  offense.     The  only  legitimate  course,  when  the  several 
counts  are  simply  successive  stages  of  one  offense,  is  in  aqpordance 
with  the  view  already  given,  to  impose  sentence  on  the  count  con- 
taining the  highest  offense,  dropping  the  rest.     This,  to  repeat  once 
more  the  distinction  so  important  to  keep  in  mind,  in  cases  of  this 
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class,  is  on  the  supposition  that  the  several  counts  are  simply  for  1 
separate  stages,  or  modificati&ns  of  the  same  offense.  Here  it  stands  > 
to  reason  there  can  be  no  cumulative  punishment.  Yet  it  equally 
stands  to  reason  that  where  two  distinct  ofFenses  are  coupled  in  the 
same  indictment  and  there  is  a  general  verdict,  then  a  cumulative 
punishment  can  be  imposed,  or  according  to  the  Pennsylvania 
practice,  which  is  more  exact,  a  distinct  punishment  on  each 
count." 

Much  stress  was,  however,  made  upon  the  argument,  by  the  coun- 
sel of  the  relator,  that  whatever  might  be  the  common  iaw  of  Eng- 
land and  other  States  upon  this  question,  the  common  law  of  New 
York  was  different,  and  did  not  allow  the  practice  adopted  in  this 
case.  It  is  scarcely  necessary,  perhaps,  in  answer  to  the  objection 
which  assumes  the  wide  difference  between  the  common  law  of 
England  and  of  New  York  to  cite  section  17  of  article  1  of  our 
constitution.  Whatever  result  in  answer  to  the  assumed  antagonism 
of  the  two  could  be  evolved  by  reasoning  thereon  is  rendered  unnec- 
essary by  express  adjudication  of  our  highest  courts. 

Kane  v.  People,   8  Wend.   203,  was  a  case  in  our  Court  of 
Errors,  then  our  highest  appellat%  tribunal.     The  plaintiff  in  error 
in  that  case  was  convicted  upon  an  indictment  containing  two 
counts,  and  averring  in  words  at  least  two  distinct  offenses.     His 
counsel  (the  late  Judge  Paige)  made  as  his  fourth  point  (page  207), 
the  one  we  are  now  discussing,  in  these  words  :   '^  There  is  a  mis- 
joinder of  offenses  in  the  indictment;  there  being  ttoo  oounts 
against  the  defendants  below,  as  directors  of  different  companies.'' 
The  chancellor,  whose  opinion  was  unanimously  concurred  in,  in 
answer  to  this  position  (pages  210,  211),  says  :  ^'  The  fourth  objec- 
tion is  for  a  misjoinder  of  counts  in  the  indictment.    If  there  ever 
was  anything  in  this  objection  it  should  have  been  addressed  to  the 
discretion  of  the  court  before  conviction.     In  cases  of  felony,  when 
two  or  more  distinct  and  separate  offenses  are  contained  in  the  same 
indictment,  the  court,  in  its  discretion,  may  quash  the  indictment  or 
compel  the  prosecutor  to  elect  upon  which  charge  he  will  proceed^  but 
in  point  of  law  it  is  no  objection  that  two  or  more  offenses  of  the 
same  nature  and  upon  which^  the  same  or  a  similar  judgment  may 
be  given  are  contained  in  different  counts  of  the  same  indictment. 
It,  therefore,  forms  no  ground  of  a  motion  in  arrest  of  judgment ; 
neither  can  it  be  objected  to  by  way  of  demurrer,  or  on  a  writ  of 
error.    Rex  v.  Young,  2  Peake's  N.  P.  228.    It  is  an  every  day 
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practice  to  charge  a  felony  in  different  ways  in  seyeral  counts^  for 
the  pnrpose  of  meeting  the  evidence^  as  it  may  come  ont  upon  the 
trial  Each  of  the  connts  on  the  face  of  the  indictment  purports 
to  be  for  a  distinct  and  separate  offense^  and  the  jnry  yery  fre- 
quently find  a  general  yerdict  on  all  the  counts^  although  only  one 
oifense  is  proyed^  bnt  no  one  eyer  supposed  that  formed  a  ground 
for  arresting  the  judgment.  If  the  dijSerent  counts  are  inserted  in 
good  &ith  for  the  purpose  of  meeting  a  single  charge^  the  court 
win  not  eyen  compel  the  prosecutor  to  electa  and  in  the  case  of 
mere  misdemeanorSy  which  are  only  punishable  by  fine  or  imprison- 
menty  the  prosecutor  is  permitted  to  join  and  try  seyeral  dutinct 
offenses  in  the  same  indictment" 

In  People  y.  CoeUOOj  1  Denio,  83^  in  pronouncing  the  judg- 
ment of  the  Supreme  Court,  Judge  Beabdsley  (pages  89,  90) 
fittys:    '^Distinct  offenses  were  charged,  in  the  different  counts 
of  this  indictment,  and  the  eyidence  went  to  show  that  two  crimes 
bad  been  committed.    1.  That  an  instrument  had  been  used  at  one 
time  for  the  purpose  charged.    2.  That  on  other  occasions,  and  at 
other  times,  drags  had  been  resorte.d  to  for  the  same  purpose.    The 
offenses   charged  were  misdemeanors,  and  it  is  well-settled  law 
that  seyeral  misdemeanors  may  be  joined  in  the  same  indictment 
and  a  conyiction  for  all  may  take  place  at  the  same  trial.    The 
prosecutor  is  not  bound  in  such  cases  to  elect  a  single  offense 
from  amongst  the  number  charged,  and  proceed  for  that  alone,  but 
may  ask  a  conyiction  for  as  many  offenses  as  are  proyen.    Boscoe[^4i 
Or.  £y.216;  Rez  y.  Jonee^  2  Oampb.  132;  Kane  y.  People,  8  We^rd. 
211 ;  1  Ohit.  Or.  Law,  249,  254 ;  Rex  y.  Levy,  2  Stark.  405 ;  Com- 
numweaUh  y*  OUleepiey  7  Serg.  &  Bawle,  476. '^ 

With  these  two  cases  from  our  own  reports,  which  no  subsequent 
one  that  we  haye  seen  questions,  we  cannot  possibly  hold  that  the 
presentation  of  the  seyeral  charges  against  the  relator  in  one  indict- 
ment was  so  irregular  and  informal  as  to  render  the  whole  proceed- 
ings yoid,  and  the  conyiction  a  nuUity. 

They  settle  the  common  law  and  practice  of  New  York  to  be  in 
aocordanoe  with  that  of  England.  Possibly  a  case  in  New  Hamp- 
shire or  Indiana  or  Kentucky  may  enunciate  a  different  doctrine, 
bnt  the  law  of  New  York  is  in  harmony  with  that  of  England,  Mas- 
sachusetts, Oonnecticut,  Pennsylyania  and  other  States.  The  case  of 
Siate  T.  Jjineoln,  49  N.  H.  464,  certaiQly  does  not  decide  that  the  court 
loses  jurisdiction  when  seyeral  offenses  are  charged  in  one  indict- 
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menty  but  simply  holds  that  in  such  a  case  ^'  the  judge  may  at  any 
stage  of  the  proceedings  put  the  prosecutor  to  his  election  or  quaah 
the  indictment/'  Neither  is  the  case  of  JafM%  y.  Watd^  2  Mete. 
(Ey.)  271^  in  point  to  sustain  the  position  of  the  relator's  counsel, 
because,  as  will  be  seen  by  reference  to  it,  the  opinion  is  based  upon 
a  provision  of  the  Kentucky  statutes  which  requires  the  jury  to 
fix  the  punishment.  If,  however,  these  cases  were  directly  appli- 
cable, in  view  of  the  contrary  practice,  which  has  been  firmly  settled 
in  England  for  ages,  adopted  in  many  other  of  our  States  and 
sustained  by  two  direct  decisions  in  this,  we  should  hold  that  an 
immense  preponderance  of  authority  existed  in  favor  of  the  course 
puiBued  in  thU  case,  and  that  certainly  upon  this  proceeding,  at 
least  (that  of  habeas  corpus),  which  only  presents  jurisdictional  ques- 
tions, the  relator  is  without  remedy  for  the  reason  which  we  have 
considered.  Whether  or  not  a  writ  of  error  or  any  proceeding  may 
be  taken  to  review  the  discretion  exercised  by  the  judge  upon  the 
trial  is  not  decided.  Tha^  question  is  not  before  us,  and  upon  it 
no  opinion  is  expressed. 

Second.  But  it  is  also  claimed  that  the  defendant  was  tried  by 
an  incompetent  jury.    It  is  argued  that  because  chapter  475  of 
the  Laws  of  1872  provided  that  a  previous  formation  or  expression  of 
an  opinion  or  impression  in  reference  to  the  circumstances  upon  which, 
any  criminal  action  at  law  is  based,  etc.,  shall  not  disqualify  a  person 
summoned  as  a  juror,  provided  ^^he  shall  declare  on  oath  that  he 
verily  believes  that  he  can  render  an  impartial  verdict  according  to 
the  evidence  submitted  to  the  jury  on  such  trial,  and  that  such 
previously  formed  opinion  or  impression  will  not  bias  or  influenoe 
his  verdict,  and  provided  the  court  shall  be  satisfied  that  the  per- 
son so  proposed  as  a  juror  does  not  entertain  such  a  present  opinion 
as  would  influence  his  verdict  as  a  juror,''  and  also  because  chapter 
427  of  the  Laws  of  1873  provided  for  the  trial  of  all  challenges  by 
the  court,  that  the  jury  chosen  in  conformity  with  these  laws  was 
iUegal  and  their  verdict  void. 

We  do  not  see  how  it  is  possible  to  present  this  question  upon 
habeas  corpus.  It  enters  so  largely  into  the  merits  of  the  trial  that 
its  review  upon  this  proceeding  is  impossible.  If  there  is  any  virtue 
in  the  point,  then,  when  any  erroneous  decision  is  made  as  to  the 
selection  of  a  juror,  or  whenever  any  officer  authorized  to  grant  the 
writ  thinks  such  an  error  has  been  committed,  he  can  open  the 
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prison  doors  and  let  the  oriminal  free.     Such  a  proposition  shocks 
the  moral  sense,  and  its  statement  is  its  snre  condemnation. 

The  point,  hoireyer,  as  to  the  legality  of  the  jury  is  without 
force.  The  mode  and  manner  of  the  selection  of  a  jury  is  under 
legislatiye  control,  and  a  change  of  law  in  that  respect  is  not  obnox- 
ious to  any  constitutional  objection.  WdUer  y.  People,  32  N.  Y.  147. 
It  is  also  claimed  that  the  judge  holding  the  Oyer  and  Terminer 
before  which  Mr.  Tweed  was  committed,  did  not  allow  him  the 
number  of  peremptoiy  challenges  to  which  he  was  entitled  ;  that 
he  should  haye  had  fiye  for  each  '^  offenee  '*  charged.  How  is  it 
possible  to  present  this  question  now  ?  If  it  can  be  argued  that 
errors  were  made  in  the  selection  of  jurors,  and,  therefore,  there 
was  no  jury,  so,  too,  it  can  then  be  argued  that  the  eyidence 
admitted  by  the  court  was  illegal,  and,  therefore,  the  prisoner  was 
conyioted  upon  none.  Haying  reached  this  conclusion,  counsel  for 
a  prisoner  haye  only  to  satisfy  some  officer  empowered  to  grant  this 
writ,.that  such  an  error  has  been  committed,  and  the  proceedings  of 
graye  trials  before  our  highest  courts  are  reyiewed  by  local  officers, 
and  judgments  reyersed  at  their  pleasure.  Will  learned  counsel 
grayely  argue  in  fayor  of  such  a  proposition  ? 

Third.  It  is  further  argued  that  it  was  not  competent  for  the 
court  to  sentence  the  defendant  to  imprisonment  upon  the  first, 
second  and  third  counts  in  each  set  of  counts ;  the  only  penalty 
to  which  he  could  haye  been  subjected  was  a  penalty  of  $250. 

The  reason  giyen  to  sustain  the  point  is,  that  Mr.  Tweed  was  not 
liable  to  conyiction  and  punishment  for  misdemeanors  under  2  B. 
8.  696,  §  38,  because  a  special  proyision  has  been  made  for  the  pun- 
ishment of  the  delinquency  charged.     This  reason  is  founded,  as 
claimed,  upon  2  R  S.  696,  §  38  ;  and  1  B.  8.  368,  §  16.    The  for- 
mer reads  thus  :   '^  When  any  duty  is  or  shall  be  enjoined  by  law 
upon  any  public  officer,  or  upon  any  person  holding  any  public 
trust  or  employment,  eyery  willful  neglect  to  perform  such  duty, 
when  no  special  proyision  shall  haye  been  made  for  the  punish- 
ment of  such  delinquency,  shall  be  a  misdemeanor,  punishable  as 
herein  prescribed/*    The  latter  is  as  follows  :   "  If  any  superrisor 
shall  refuse  or  neglect  to  perform  any  of  the  duties  which  are,  or 
shall  be,  required  of  him  by  law  as  a  member  of  the  board  of  super- 
yiflOTSi,  he  shall,  for  eyery  such  offense,  forfeit  the  sum  of  1250. '* 
To  this  point  there  are  seyeral  answers. 
First.  A  court  of  competent  jurisdiction  has  decided  otherwise. 
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and  its  ''final  judgment ''  cannot  be  reviewed  upon  this  pro- 
ceeding. 

Second.  The  fines  which  it  concedes  conld  be  imposed  are  not 
paid,  and  the  detention  for  such  non-payment  would  be  proper. 

Third.  The  point  assumes  a  &ot  which  is  not  correct.  No  spe- 
cial provision  by  1  &  S.  868,  §  16,  is  made  for  the  punishment  by 
criminal  prosetmHan  of  any ''  supervisor  who  shall  refuse  or  neglect 
to  perform  his  duties  "  or  any  of  them.  That  section  prescribes  a 
penalty  to  be  recovered  in  a  civil  action  for  a  simple  refusal  or 
neglect  to  perform  a  duty.  OastoeO  v.  AUen,  7  Johns.  68 ;  Morris 
V.  People,  8  Denio,  881.  The  provision  in  2  R  S.  696,  §  88, 
makes  the  **  wiliful "  neglect  of  ''  any  public  officer ''  a  crime — a 
misdemeanor.  The  punishment  of  that  crime  is  not  provided  for 
by  the  civil  action  to  recover  the  penalty  given  by  the  previous 
statute  for  a  mff^fe  refusal  —  a  neglect  of  duty.  The  omission  to 
perform  the  duty  which  makes  the  act  criminal  must  be  willful^ 
whilst  that  element,  willfulness,  is  absent  from  the  enactment  which 
creates  the  penalty.  To  make  the  point  effectual,  the  relator  must 
diow  that  some  **punishm&nt"  for  the  misdemeanors  of  which  he 
is  convicted,  other  than  those  inflicted^  is  *' prescribed.*^  The  sec- 
tion before  quoted,  certainly  does  not  profess  to  do  this,  and  is 
entirely  inapplicable. 

We  have  now  examined  the  questions  which  the  proceeding 
involves,  affecting  and  concerning  the  legality  of  the  convictions 
and  the  judgments  pronounced.  We  are  clearly  of  opinion  thi^t  no 
error  has  been  committed  in  either  of  these  respects  which  oonld 
have  justified  the  discharge  of  Mr.  Tweed,  upon  the  return  to  the 
writ  issued  to  inquire  into  the  legality  of  his  detention.'  The 
remaining  two  questions  —  that  of  the  place  of  imprisonment^  and 
the  jurisdiction  of  the  Court  of  Oyer  and  Terminer  in  the  city  of 
New  York  over  misdemeanors,  have  been  fully  examined  by  Mr. 
Justice  Dakieia,  and  in  his  results  and  reasoning  I  fully  concur. 

In  the  decision  which  we  are  to  give,  we  are  to  answer  simply 
legal  questions.  No  discretion  to  abate  or  lengthen  punishment  is 
oonfided  to  us.  Nor  is  there  any  opportunity,  upon  this  proceed- 
ing, to  review  any  alleged  errors  upon  the  trial,  or  the  improper 
exercise  of  discretion  by  the  court  before  which  the  conyiction 
took  place.  We  certainly  do  not  impute  any  error  or  abuse  of  dis- 
cretion, but  simply  desire  to  say,  that  as  to  the  existence  of  any 
such  no  opinion  is  expressed. 
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In  our  jadgment,  the  Oyer  and  Terminer  in  discharging  the  writ 
of  habeas  corpus,  and  remanding  the  prisoner^  committed  no  error^ 
and  that  sach  order  must  be  afBj*med. 

Dajtibls,  J^  From  the  retnm  which  the  respondent  made  to 
the  habeas  carpus  it  was  made  to  appear  that  the  relator  was  in  his 
cnstody  as  warden  of  the  penitentiary  upon  a  final  conyjction  in 
the  Court  of  Oyer  and  Terminer  of  the  county  of  New  York  f  6r 
yariouB  misdemeanors.  This  appeared  by  the  commitment  itself, 
a  copy  of  which  was  included  in  the  return,  and  the  direct  statement 
of  the  fact  in  terms  in  such  return.  The  commitment  was  in  form 
and  substance  as  the  statute  required  it  should  be  in  order  to  jus- 
tify the  imprisonment  and  detention  of  the  relator.  The  proyision 
made  upon  this  subject  is,  that  '^wheneyer  a  sentence  of  imprison- 
ment in  a  county  jaQ  shall  be  pronounced  upon  any  person  con- 
victed of  any  offense,  the  clerk  of  the  court  shall,  as  soon  as  may 
be,  make  out  and  deliver  to  the  sheriff  of  the  county  a  transcript 
of  the  entry  of  such  conviction  in  the  minutes  of  the  court,  and  of 
the  sentence  thereupon,  duly  certified  by  such  clerk,  which  shall 
be  a  sufficient  authority  to  such  sheriff  to  execute  such  sentence, 
and  he  shall  execute  the  same  accordingly."    2  B.  S.  739,  §  11. 

The  conviction  and  sentence  of  the  relator  was  entered  and  certi- 
fied as  this  section  required  that  it  should  be.  That  very  clearly 
s^peared  from  the  copies  certified  by  the  clerk  of  the  court  returned 
to  the  writ  of  habeas  corpus,  and  produced  by  the  warden  of  the 
penitentiary  on  the  hearing. 

The  sentence  as  well  as  the  commitment  of  the  relator  were  for 

impriaonment  in  the  penitentiary.     But  that  did  not  render  the 

proviBion  of  this  statute  inapplicable  to  the  proceeding.     For  the 

penitentiary  mentioned  was  the  county  jail  or  county  prison,  which 

is  substantially  the  same  thing  for  the  detention  and  punishment 

of  persons  coni?jcted  in  the  county  of  New  York  of  offenses  not 

punishable  by  imprisonment  in  the  State  prison,  and  not  specially 

rendered  punishable  elsewhere.     This  is  rendered  very  clear  by  the 

provision  made  upon  the  subject  by  chapter  176  of  the  Laws  of 

1814^     The  preamble  to  that  act  recited  that  it  was  represented  by 

the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York;  that 

they  were  erecting  and  had  nearly  completed  a  building  designed 

to  be  used  as  a  jail  for  the  confinement  of  such  offenders  as  were 

to  be  kept  at  labor  during  their  imprisonment,  and  requested  that 
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it  should  be  established  as  one  of  the  jails  of  the  city,  aad  that  the 
provisions  afterward  made  should  be  enacted  relatiye  to  the  commit- 
ment of  offenders  to  such  prison.  It  was  then  proyided  tiiat  the 
building  referred  to  should  become  one  of  the  jails  of  the  city  by 
the  name  of  the  penitentiary  of  New  York,  and  that  it  should 
thenceforth  continue  the  jail  of  said  city  for  the  confinement  and 
safe-keeping  of  all  persons  conyicted  of  any  crime  or  misdemeanor, 
and  sentenced  to  confinement  therein  by  any  Gourt  of  Oyer  and 
Terminer  in  such  city,  and  that  the  keeper  of  such  penitentiary 
should  keep  all  persons  committed  to  it  in  the  same  manner  and 
under  the  same  penalties  as  the  sheriffs  of  other  counties  in  the 
State  ought  to  keep  in  the  jails  of  the  respectiye  counties  the 
criminals  committed  to  them.     Laws  of  1814,  chap.  176,  §§  1,  3. 

These  provisions  still  remain  in  force  without  any  substantial 
change  in  their  effect,  and  they  created  the  penitentiary  a  prison 
for  the  punishment  and  confinement  of  a  class  of  offenders  con- 
yicted of  offenses  not  punishable  by  imprisonment  in  a  State  prison. 
For  that  purpose  it  was  created  a  jail  of  the  city  of  New  York,  to 
which  offenders  convicted  of  misdemeanors  not  only  could  be  hut 
should  be  sent,  as  they  otherwise  would  have  been  simply  to  the 
jail  of  the  county.    The  keeper  #a8  required  to  receive  and  keep 
that  class  of  offenders  in  the  same  manner  as  sherifb  of  other 
counties  received  and  kept  the  same  description  of  persons.     And 
that  since  the  Bevised  Statutes  went  into  effect  has  been  by  means 
and  under  the  authority  of  the  commitment  provided  for  by  the 
section  already  quoted. 

Other  acts  more .  recently  enacted  have,  for  certain  purpoees, 
referred  to  the  prison  still  under  the  special  charge  of  the  sheriff 
of  the  county  of  New  York  as  the  county  jaiL     But   theiy  in 
no  way  modified  the  provisions  contained  in  the  act  of   1814  by 
which  the  penitentiary  was  created  and  designated  a  jail  for  the 
punishment  of  persons  convicted  of  crimes.    By  t}iat  act  it  still 
continues  to  be  the  proper  prison  for  persons  convicted  of  misde- 
meanors in  Courts  of  Oyer  and  Terminer  held  in  the  city  of  Hew 
York  as  well  as  the  other  courts  mentioned  in  the  law,  and  wliile 
it  was  denominated  a  city  jaQ,  the  objects  to  which  it  was  devoted 
render  it  in  reality  the  city  and  county  prison  for  the  porposes 
designated  in  the  act. 

The  relator  was  formally  committed  to  that  prison  by  the  com- 
mitment which  was  issued,  and  from  the  entry  made  in  the  min- 
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ntes  of  the  court  it  appears  that  he  was  actually  sentenced  upon 
his  conyiction  to  such  imprisonment.     In  these  respects  the  case 
presented  was  strictly  conformed  to  what  the  act  of  1814  required 
that  it  should  be  to  render  the  imprisonment  lawful  and  proper. 
If  the  statement  contained  in  the  judgment  record  is  to  be  con- 
sidered, no  change  will  be  produced  by  it  which  can  result  in  any 
advantage  to  the  relator.     By  that  it  appears  that  it  was  adjudged 
that  he  should  be  imprisoned  in  the  county  jail  during  the  periods 
mentioned  and  declared.    The  signification  of  the  terms  used  as 
descriptiye  of  the  prison  must  be  determined  by  the  circumstances 
under  which  they  were  used.    The  relator  had  been  conricted  of 
certain  misdemeanors  properly  punishable  by  imprisonment  in  the 
penitentiary.    And  for  that  purpose  it  had  been  lawfully  designated 
as  the  jail  to  which  such  conyicts  could  be  sent  by  Courts  of  Oyer 
and  Terminer  held  in  the  county  of  New  York.    It  must  for  these 
reasons  have  been  understood  as  well  as  designed  that  by  adjudging 
that  the  relator  should  be  imprisoned  in  the  county  jail,  that  the 
jail  was  referred  to  in  which  that  imprisonment  could  be  properly 
made,   and  that  was  the   penitentiary.    This  conclusion  is  very 
clearly  indicated  by  the  further  circumstance  that  while  the  matter 
was  still  engaging  the  attention  of  the  court  an4  in  process  of  con- 
summation, the  entry  was  made  in  its  minutes,  and  the  commit- 
ment issued  expressly  designating  the  penitentiary  as  the  prison  in 
which  it  was  intended  the  relator  was  to  Ibe  confined.     At  most, 
the  record  contained  but  a  misdescription,  which  the  entry  in  the 
minutes  and  the  form  of  the  commitment  fully  corrected.     The  law 
provided  for  his  detention  and  punishment  in  the  penitentiary, 
and  that  was  in  the  end  properly  secured.   That  it  may  not  have  been 
done  throughout  in  the  most  approved  and  artistic  manner  presents 
no  good  reason  for  his  discharge  by  means  of  a  writ  of  habeas  corpus. 
The  object  of  the  law  in  this  respect  was  attained  without  any  sub- 
stantial prejudice  to  the  relator's  rights,  and  while  that  appears  to 
be  the  case,  he  has  no  proper  ground  of  complaint  arising  out  of 
the  circumstance  that  in  the  record  the  prison  he  was  consigned  to  was 
called  the  county  jail  instead  of  the  penitentiary.    For  the  offenses 
he  had  committed  he  could  properly  be  imprisoned  nowhere  else,  and 
that  must  have  been  the  place  the  court  designed  he  should  go  to 
when  the  county  jail  was  mentioned,  for  the  process  immediately 
following  the  sentence  expressly  consigned  him  there,  and  the  law 
required  that  he  should  be  sent  there. 
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Bat  it  is  claimed  in  the  relator's  behalf  that  the  Gonrt  of  Oyer 
and  Terminer  in  the  county  of  New  York  had  no  power  to  tiy  Mm 
for  the  offenses  of  which  he  was  conyicted^  and  his  confinement  in 
the  penitentiary  was  for  that  reason  unlawful  This  position  is 
supposed  to  be  maintained  by  certain  provisions  contained  in  chap- 
ter 337  of  the  Laws  of  1855.  Those  relied  upon  as  being  attended 
with  that  result  are  found  in  the  fifth  section  of  the  act  That 
proyides  that  **  the  court  of  special  sessions  of  the  peace  in  and  for 
the  city  and  county  of  New  York  shall  hare  power  to  hear,  deter- 
mine and  punish,  according  to  law,  all  complaints  for  misdemeanors, 
and  shall  possess  exclusive  jurisdiction  thereof,  unless  the  said  court 
of  special  sessions  shall  order  any  such  complaint  to  be  sent  to  the 
court  of  general  sessions  of  the  peace,  and  unless  the  accused,  when 
arrested  and  brought  before  the  committing  magistrate,  shall  elect 
to  have  his  case  heard  and  determined  by  the  court  of  general 
sessions  of  the  peace  in  and  for  the  city  and  county  of  New  York.'' 
But  this  does  not  sustain  the  position  taken  on  behalf  of  the  rela- 
tor. For  it  is  not  of  all  misdemeanors  that  exclusiye  jurisdiction 
was  given  to  the  court  of  special  sessions,  but  only  of  complaints  tor 
misdemeanors.  It  was  simply  for  offenses  of  this  description  for 
which  complauits  should  be  made  that  this  exclusive  junsdiction  was 
extended.  And  that  included  only  cases  commenced  by  complaint ; 
a  course  of  criminal  proceeding  previously  well  known  to  the  laws 
of  the  State. 

Before  this  statute  was  enacted,  the  laws  had  provided  for  mak- 
ing complaints  in  criminal  cases.  It  was  simply  a  formal  appli- 
cation on  oath  for  a  warrant  against  a  person  supposed  to  have 
committed  some  crime.  It  was  known  to  the  common  as  well  as 
the  statutory  law  of  the  State.  2  R  S.  706,  §§1,  2 ;  Barb. 
Grim.  Law  (2d  ed.),  514,  and  when  used  to  designate  a  criminal 
proceeding,  the  term  **  complaint ''  had  a  definite  legal  significatioa. 
It  formed  the  initiatory  step  in  the  institution  of  a  criminal  prosecu- 
tion before  a  magistrate,  and  that  is  to  be  presumed  to  have  been 
the  legislative  understanding  of  it  as  it  was  used  in  the  enactment 
of  the  law  of  1855.  Nothing  can  be  found  in  the  act  itsdf  that 
is  inconsistent  with  that  conclusion.  And  when  that  is  the  caae, 
legal  terms  made  use  of  in  the  enactment  of  laws  are  presumed  to 
have  been  employed  in  their  strict  legal  sense.  That  is  a  well-aet- 
tied  rule  which  has  long  been  applied  by  the  courts  to  the  constrae- 
tion  of  tlie  statutes. 
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''  When  technical  words  qccur  in  a  statute,  they  are  to  be  taken 
in  a  technical  sense,  unless  it  appears  that  they  were  intended 
to  be  applied  differently  from  their  ordinary  or  legal  acceptation. 
So  when  legislating  upon  subjects  relating  to  courts  and  legal 
process,  we  are  to  consider  the  legislature  as  speaking  technically, 
unless  from  the  statute  itself,  it  appears  that  they  made  use  of  the 
terms  in  a  more  popular  sense."  Sedgwick  on  Stat  and  Const. 
Law,  S61,  263.  ^'  W  ords  and  phrases,  the  meaning  of  which  in  a  stat- 
nte  has  been  ascertained,  are,  when  used  in  a  subsequent  statute,  to 
be  understood  in  the  same  sense."  Potter's  Dwarris  on  Statutes,  274 
and  note ;  People  y.  Fleming,  2  N.  Y.  484, 489  ;  Clark  y.  Oity  of 
Uticoy  18  Barb.  451. 

According  to  this  principle  of  construction,  the  complaints  men- 
tioned in  the  acts  of  1855  must  be  understood  to  include  only  those 
made  as  the  foundation  of  an  application  for  a  warrant  in  the 
mode  prescribed  by  the  Bevised    Statutes.      And  it  is  only  of 
complaints  of  that  nature  that  exclusive  jurisdiction  has  been  giTisn 
to  courts  of  special  sessions,  when  they  may  be  made  for  the  com- 
mission of  misdemeanors.    This  is  rendered  still  more  apparent  by 
the  provision  contained  in  the  same  section  giving  the  accused, 
when  arrested  and  brought  before  the  committing  magistrate,  his 
election  to  be  tried  in  the  court  of  general  sessions.    This  privi- 
l^e  or  right  is  as  extended  as  the  complaints  mentioned  in  the 
preceding  portion  of  the  section,  including  all  cases  the  special 
sessions  has  exclusive  jurisdiction  to  try  where  that  election  may 
not  be  made.    And  it  can,  in  no  case,  be  made  until  the  accused 
has  been  arrested,  and  taken  before  a  committing  magistrate.    The 
provision  in  substance  is,  that  the  court  of  special  sessions  shall 
have  exclusive  jurisdiction  to  try  all  complaints  for  misdemeanors, 
on  which  the  accused  shall  be  arrested  and  brought  before  a  com- 
mitting magistrate  when  he  does  not  elect  to  be  tried  in  the  court 
of  general  sessions.    Taken  together,  that  is  the  evident  import  of 
the  provision  made  by  the  section.    That  it  was  not  designed  to 
diveet  the  Court  of  Oyer  and  Terminer  of  its  jurisdiction,  by  means 
of  its  grand  jury  upon  indictments  found,  is  further  manifested  by 
the  provision  contained  in  the  fourth  section  of  the  same  act, 
declaring  that  such  court  may,  by  an  order  to  be  entered  m  its 
minutes,  send  all  indictments  for  any  crimes  afterward  brought 
before  it  to  the  general  sessions  for  triaL     This  provision  was  not 
confined  to  felonies,  or  to  such  offenses  as  the  special  sessions 
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could  not  try^  but  it  was  extended  to  all  crimefl  in  any  way  brought 
before  the  Oourt  of  Oyer  and  Terminer.  Further  evidence  of  the 
propriety  of  restricting  the  ezclusiye  jurisdiction  of  the  special 
sessions  to  cases  of  complaints  made  before  committing  magis- 
trates is  supplied  by  the  seyenth  section  of  the  same  act.  For  by 
giving  the  court  of  general  sessions,  as  it  does^  the  power  to  remit 
fines  imposed  by  the  Oourt  of  Oyer  and  Terminer^  in  cases  where 
imprisonment  might  be  proper,  the  jurisdiction  to  try  misde- 
meanors is  necessarily  assumed  to  be  in  that  court  It  is  for  such 
offenses,  and  those  only,  that  the  Court  of  Oyer  and  Terminer  can 
impose  fines  where  imprisonment  may  also  be  proper ;  and  they  are 
the  cases  in  which  the  general  sessions  has  been  authorized  to  remit 
the  fine,  and,  in  lieu  of  it,  to  impose  the  substitution  of  imprisonment. 

Without  impairing  the  power  of  the  Court  of  Oyer  and  Terminer, 
this  statute  confers  upon  the  special  sessions  the  power  to  try  aU 
misdemeanors  for  which  the  offender  may  be  arrested  and  taken  by 
warrant  before  a  committing  magistrate,  providing  he  does  not 
elect  to  be  tried  in  the  oourt  of  general  sessions.  That  is  the  full 
extent  of  the  power  given  by  means  of  it  to  the  court  of  special 
sessions.  It  consequently  left  the  statute  defining  the  jurisdiction 
of  the  Court  of  Oyer  and  Terminer  in  full  force,  and  that  empow- 
ered that  court  to  hear  and  determine  all  crimes  and  misdemeanors 
triable  in  the  county  which  might  be  presented  by  indictment.  2 
B.  S.  ^5,  §  29.  This  general  authority  was  sufficient  to  include  the 
case  of  the  relator,  as  long  as  it  was  not  shown,  and  has  not  been 
claimed,  that  he  was  ever  proceeded  against  by  complaint  before 
any  magistrate  for  either  of  the  offenses  of  which  he  has  been  con- 
victed. It  may  be  assumed,  as  long  as  the  contrary  has  not  been 
asserted,  that  the  proceedings  in  this  respect  were  regularly  insti- 
tuted and  prosecuted  by  indictment  in  that  court,  and  that  being 
the  case,  the  court  was  competent  to  punish  the  relator  by  fine, 
and  also  imprisonment  in  the  penitentiary.  It  had  jurisdiction  to 
try  the  charges  contained  in  the  indictment,  and,  after  the  convic- 
tion of  the  relator,  to  impose  punishment  upon  him  for  the  offense 
of  which  he  was  found  guilty.  It  was  a  court  of  competent  juris- 
diction ifor  those  purposes,  and  the  legality  or  propriety  of  its  action 
cannot  be  investigated  or  determined  upon  the  writ  of  habeas  corpfts. 

The  power  of  the  court  before  which  that  writ  may  be  returned 
is  fixed  and  defined  in  this  State  by  clear  and  explicit  statutory 
provisions,  where  the  relator  or  applicant  may  be  detained  in  ens- 


MABGH  TEBH,  1875.  283 

People  ex  leL  Tweed  ▼.  Liaeomb. 

tody  by  means  of  criminal  proceedings  against  him,  and  by  them 
it  has  been  declared  that  **  persons  oonunitted  or  detained  by  yirtne 
of  tiie  final  judgment  or  decree  of  any  competent  tribunal  of  civil 
or  criminal  jurisdiction,  or  by  virtue  of  any  execution  issued  upon 
such  decree,"  shall  not  be  entitled  to  prosecute  the  writ  of  habeas 
corpus.  2  B.  S.  563,  §  22.  And  no  court  or  officer  ''shall 
have  power  to  inquire  into  the  legality  or  justice"  of  any 
process,  judgment,  decree  or  execution  mentioned  in  that  section 
by  means  of  that  writ.  Id.  568,  §  42.  And  that  it  shall  be  the 
duty  of  the  court  or  officer  forthwith  to  remand  the  applicant  for 
f  the  writ,  if  it  shall  appear  that  he  is  detained  in  custody ''  by  virtue 

of  the  final  judgment  or  decree  of  any  competent  court  of  civil  or 
criminal  jurisdiction,  or  of  any  execution  issued  upon  such  judg- 
ment or  decree."    Id.  567,  g  40. 

The  only  exception  made  by  the  statute  is  that  in  favor  of 
persons  in  custody  by  virtue  of  civil  process.  2  R  S.  568, 
§  41.  And  that  has  no  application  to  the  case  made  in  favor  of 
the  relator,  for  he  is  in  custody  under  final  criminal  process  issued 
by  a  court  of  competent  jurisdiction.  According  to  these  very 
plain  provisions  of  the  statute  relating  to  the  writ  of  habeas  corpus, 
the  court  had  no  power,  on  its  return,  to  make  any  examination  or 
investigation  into  the  legality  of  the  relator's  imprisonment  as  long 
as  it  appeared  from  the  return  that  it  was  under  the  final  judgment, 
and  by  virtue  of  process  issued  to  execute  it  of  a  court  of  competent 
criminal  jurisdiction.  That  was  the  end  of  the  inquiry  which  could 
be  lawfully  instituted.  And  as  soon  as  the  fact  was  ascertained,  it 
was  the  imperative  duty  of  the  court  to  re-commit  the  relator  as  it 
did. 

The  statute  is  so  guarded  upon  this  subject  that  the  writ  of 
habeas  corpus  cannot  be  procured  without  an  oath ;  that  the  relator 
is  not  committed  or  detamed  by  virtue  of  the  final  judgment  or 
decree  of  any  competent  tribunal  of  civil  or  criminal  jurisdiction, 
or  of  any  execution  issued  upon  the  same.    Id.  564,  §  25.     And 
that  oath  was  taken  by  the  relator  in  his  application  for  the  writ 
which  was   issued.     Great  care  was  observed  in  imposing  such 
restrictions  upon  the  writ  as  would  prevent  it  from  being  made  use 
of  as  a  means  of  reviewing  the  final  judgments  of  courts  of  compe- 
tent ciTil  and  criminal  jurisdiction,  or  of  the  process  authorized  to 
and  issued  to  carry  such  judgments  into  efiFect.    The  statute  is  very 
clear  in  this  respect,  and  it  has  been  so  construed  and  applied  by 
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the  courts.    People  v.  Cavanagh,  2  Park.  650 ;  People  t.  Caeeeh,  5 
Hill,  164 ;  People  y.  Faneher,  4  N.  Y.  Sap.  467. 

It  is  the  only  safe  and  oonsiBtent  rale  that  can  be  maintainedi 
If  it  were  otherwise,  final  judgments  of  all  courts  could  be  reyiewed 
and  rendered  nugatory  by  every  officer  haying  the  power  to  allow  a 
writ  of  habeas  corpus.  Another  proceeding  for  that  purpose  has 
been  provided  in  both  civil  and  criminal  cases  by  which  eirors  and 
excesses  of  jurisdiction  can  be  examined  and  corrected  without 
endangering  the  stability  and  security  of  the  final  determinations  of 
courts  of  justice. 

It  was  insisted  upon  the  argument  of  this  cause,  that  the  impris- 
onment of  the  relator  was  unlawful,  because  the  jurisdiction  of 
the  court  had  been  exceeded  by  the  punishment  which  was  imposed 
upon  him.  But  on  that  subject,  the  decision  of  the  Court  of 
Oyer  and  Terminer  was  adverse  to  the  relator.  And  even  if  that 
decision  could  not  be  maintained  by  authority,  it  cannot  be  either 
reviewed  or  disregarded  by  means  of  the  writ  of  habeas  corpus. 
The  court  had  complete  jurisdiction  of  the  subject-matter  of  the 
indictment,  and  of  the  person  of  the  relator,  which  included  the 
power  of  deciding  what  was  the  proper  measure  of  the  punishment 
that  should  be  imposed  upon  him.  If  it  erred  in  that  or  in  any 
other  decision  made  during  the  course  of  the  trial,  a  different  mode 
has  been  provided  for  the  correction  of  the  error.  It  cannot  be 
done  by  a  collateral  proceeding  like  the  one  now  before  the  court. 
OrignonU  Lessee  v.  Astor,  2  How.  (XT.  8.)  319 ;  £Uiott  v.  Peirsol, 
1  Pet  328,  340. 

In  ^is  respect  the  case  differs  from  that  of  Mc  parte  Lange,  18 
Wall.  163.  There  the  jurisdiction  of  the  court  had  become  entirely 
exhausted  by  the  sentence  imposed  and  complied  with  before  the 
second  was  pronounced;  while  here,  the  judgment,  though  divisible, 
was  entire  in  its  nature. 

The  case  of  the  relator  is  in  the  same  condition  under  the  counts 
of  the  indictment  on  which  it  was  claimed  that  he  could  not  be 
imprisoned.  The  facts  were  all  before  the  Court  of  Oyer  and  Ter- 
miner, and  upon  them  it  decided  his  imprisonment  to  be  lawful. 
It  was  the  judgment  of  a  competent  court  upon  the  subject.  And 
that  was  conclusive  under  the  express  provisions  of  the  statute 
upon  the  hearing  of  the  writ  of  habeas  corptis. 

The  writ  was  properly  dismissed,  and  the  order  made  should  be 

affirmed. 

Order  affirmed. 
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KincKEBBOOKBB  LiFE  Iksubakoe  Oohpaky  y.  Hill. 

Uiwrif — affecHng  mortgage  may  he  wt  up  hy   holder  of  subeequent  incum- 
branes.    Trati—when  estate  eests  in  benefleiarg. 

The  pmdiafler  of  real  estate  at  a  sale  under  the  loreelosme  of  a  mechanic's 
lien,  hM,  entitled  to  set  up  the  defense  of  nsory  against  a  mortgage  ezist- 
ing  prior  to  said  lien. 

K.  took  title  to  lands  in  his  own  name,  and  executed  to  I.  a  declaration  of  trust 
stating  that  he  held  title  to  secure  a  debt  due  him  from  I.  Held,  that  thi^  not 
being  an  express  trust  authorized  bf  statilte  no  estate  vested  in  the  trustee. 
The  title  would  be  in  the  beneficiary  sul]jeet  to  the  execution  of  the  power 
intrust. 

APPEAL  by  defendants  Iremonger  from  a  judgment  in  fayor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

The  action  waa  brought  by  the  Knickerbocker  Life  Insurance 
Ck>mpany  against  Charles  A.  Hill  a^d  others,  including  Thomas, 
Goorge  and  William  Lremonger,  to  foreclose  a  mortgage.  The 
mortgage  in  question  was  executed  in  1872  by  Oharles  A.  Hill  to 
the  plaintiff  to  secure  the  payment  of  $6,000,  and  was  duly 
recorded.  Subsequently,  and  in  September,  1873,  the  defendants 
Iremonger  filed  a  mechanics'  lien  against  the  mortgaged  property. 
Under  a  f  oredosuie  of  such  lien  the  property  was  purchased  by  John 
B.  Kuhn.  At  the  time  of  taking  the  deed  said  purchaser  executed 
a  declaration  of  trust,  stating  that  he  took  the  same  in  trust  for  the 
Iremongers  to .  secure  his  costs,  counsel  fees  and  expenses  incurred 
in  Buits  concerning  said  premises. 

In  1874  default  having  occurred  in  the  payment  of  the  mortgage 
debt  this  action  was  commenced.  The  defendants  Iremonger  set  up 
amon^  other  defenses,  that  of  usury  on  the  agreement  between 
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Hill  and  plaintiff.    The  referee  on  trial  excladed  evidence  offered 
by  said  defendants  to  establish  such  defense. 

John  R,  Kuhn,  John  H.  Bergen  and  Philip  Reitty,  for  appellants. 

Johnson  £  Caniine,  for  respondent     The  defense  of  usury  is 
one  of  which  the  Iremongers  cannot  avail  themselves^  not  being 
parties  to  the  loan.     Post  v.  Preset  of  Bank  of  Utica,  7  Hill,  391 ; 
,♦  Rexford  v.  Widger^  2  N.  T.  131 ;  Schermerharn  v.  Talman,  14  id. 

128  ;  Bullard  v.  Raynor,  30  id.  197 ;  Ohatnierlain  v.  Dempsey,  36 
id.  148 ;  Ohio  dt  Miss.  R.  R.  Co.  v.  Kasson,  37  id.  218. 

Present  —  Babnasd^  P.  J.,  Tappsk  and  Dokohue,  J  J. 

Tappek,  J.     This  is  an  appeal  by  certain  of  the  defendants 
*       from  a  judgment  entered  upon  the  report  of  a  referee  in  favor  of 
tke  plaintiff  in  an  action  for  the  foreclosure  of  a  mortgage. 

The  only  questions  which  will  be  considered  in  this  opinion  are 
whether  tiie  defendants  Iremonger  had  acquired  an  interest  in 
the  mortgaged  premises  which  entitles  them  to  question  the  validity 
of  the  mortgage,  and  whether  the  defense  of  usury  set  up  in  their 
answer  is  available  to  them  as  subsequent  incumbrancers  or  pur- 
chasers of  the  premises. 

The  complaint  avers  a  mortgage  made  by  the  defendant  Charles 
A.  Hill,  a  guarantee  thereof  in  writing  by  the  defendant  Ourtis  L. 
North,  and  that  the  defendants  therein,  including  the  defendants 
Iremonger,  who  defend  this  action,  have,  or  claim  some  interest  or 
lien  in  the  mortgaged  premises,  which  lien  or  interest,  if  any, 
accrued  subsequent  to  the  lien  of  the  mortgage ;  and  the  usual 
judgment  of  foreclosure  and  sale  is  sought. 

Among  other  matters  set  up  by  the  defendants  Iremonger,  in 
their  answer,  is  an  averment  that  they  furnished  labor  and  mate- 
rials toward  the  erection  of  a  house  on  the  premises ;  that  they 
JBled  a  builders'  lien  on  the  6th  of  September,  1873;  that  they  fore- 
closed the  lien  and  had  judgment  on  the  24th  of  February,  1874, 
and  a  sale  thereunder,  whereby  they  became  the  purchasers  and 
owners  of  all  the  right,  title  and  interest  of  the  defendants  Hill, 
North,  etc.  ;  they  further  aver  that  the  mortgage  in  suit  was  asn- 
rious,  and  specify  the  usurious  agreement,  and  ask  judgment  for  the 
cancellation  thereof.    At  the  trial,  the  referee  ruled  that    the 
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defendants  had  no  right  to  interpose  the  defense  of  nsoiy,  and  that 
no  testimony  to  establish  it  would  be  received,  and  the  defendants 
excepted. 

The  referee  also  refused  to  allow  them  to  show  that  they  went 
into  possession  under  the  deed  made  on  the  sale,  under  the  judg- 
ment foreclosing  their  builders*  lien. 

It  appears  by  the  testimony  that  the  defendant  Curtis  L.  Korth 
IBS  at  one  time  owner  of  the  premises;  that  conyeyance  went  from 
liiin  to  Hill,  and  that  Hill  mortgaged  to  the  plaintiff. 

The  facts  show  that  the  defendants  Iremonger  had  acquired,  by 
operation  of  law,  and  not  as  strangers,  an  interest  in  or  lien  on  the 
premises,  entitling  them  to  question  the  plaintiff's  mortgage,  and 
the  defense  of  usury  is  available  to  them. 

The  case  of  Gavan  v.  Kelly,  3  Alb.  Law  Jour.  373,  holds  that 
an  execution  creditor,  having  a  levy,  may  avoid  a  prior  chattel 
mortgage  for  usury  ;  and  that  such  defense  is  available  is  also  held 
mZfev.  Van  Wyck,  2  Hill,  522,  and  Thompson  v.  Van  Vechten,  27 
K.  Y.  568. 

In  Williams  v.  Tilt,  36  N.  Y.  326,  quoting  Post  v.  Dart,  8  Paige, 
640,  it  is  said  a  mere  stranger  cannot  insist  on  the  invalidity  of  an 
nsnrious  security,  but  it  may  be  set  up  by  one  claiming  under  the 
mortgagor.  * 

In  Mason  v.  Lord,  40  N.  Y.  488,  it  is  held  that  a  judgment 
creditor,  having  a  lien  upon  the  property,  has  a  right  to  avoid  a 
mortgage  prior  to  his  lien,  by  showing  it  usurious.  Numerous 
authorities  are  quoted  at  the  foot  of  this  case  as  to  what  parties 
may  or  may  not  raise  the  defense  of  usury,  and  while  the  courts 
seem  to  have  been  occasionally  in  conflict  on  this  question,  yet  the 
weight  of  authority  and  the  later  decisions  are  all  in  favor  of  the 
proposition  that  it  may  be  set  up  by  a  subsequent  lienor  or  a 
grantee,  who  does  not  take  the  estate  with  an  express  reservation  as 
to  the  mortgage  security  sought  to  be  defeated.  Other  cases  are 
cited  in  Merchants'  Exchange  N.  Ba/nh  v.  Commercial  Warehouse  Co,, 
49  K.  Y.  643,  which  case  also  embodies  the  opinion  of  Jokes,  J., 
of  the  Superior  Court,  in  which  certain  rules  are  stated  and 
approved  upon  this  question. 

On  the  authority  of  these  cases,  we  hold  that  on  establishing  an 
interest  in  the  mortgaged  premises,  which  was  acquired  without 
any  reservation  aa"  to  the  mori^age,  the  defendants  Iremonger  were 
entitled  to  offer  proof  of  usury  to  defeat  the  mortgage  in  question. 
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The  judgment  shoald^  therefore,  be  reyersed,  and  a  new  trial 
granted  at  special  term,  costs  to  abide  the  event 

Babkabd,  p.  J.  I  think  the  referee  erred  in  excluding  the  proof 
offered  to  show  usuiy  in  the  mortgage  given  by  Hill  to  plaintiff. 

The  defendants  Iremonger  sncceeded  to  Hill's  estate,  by  virtue 
of  the  sale  under  their  lien;  judgment  against  North  and  the 
Hills.  They  may  avoid  for  usury  a  mortgage  claiming  priority. 
Thompson  v.  Van  Vechten,  27  N.  Y.  568 ;  Mason  v.  Lord,  40  id. 
476;  Mirchants'  JEkcchange  If.  Bank  v.  Commsrcial  WarAouse  Co.,  49 
id.  636. 

The  cases  are  conflicting  on  this  question,  but  it  seems  well 
settled  that  a  purchaser  of  property  under  an  execution  may  attack 
a  previous  usurious  lien.  The  defendants  Iremonger  have  such  an 
estate  as  permits  them  to  set  up  this  defense. 

At  the  sale,  Mr.  Euhn,  who  seems  to  have  been  their  attorney, 
bid  in  the  property  and  took  the  deed  in  his  own  name,  but  executed 
to  the  Iremongers  a  written  declaration  of  trust,  stating  that  his 
purchase  was  at  request  of  said  Iremongers,  and  that  he  had  title 
in  trust  therein,  to  secure  costs,  counsel  fees  and  advances  made  and 
incurred  in  suits  concerning  said  premises. 

This  not  being  an  express  trust  authorized  by  statute^  no  estate 
vests  in  the  trustee.  1  B.  S.  729,  §  58.  The  title  would  be  in  the 
beneficiaries,  subject  to  the  execution  of  the  power  in  trust  Id.,  §  59. 

The  judgment  should  be  reversed,  and  a  new  trial  granted  at 
special  term,  costs  to  abide  event. 

Judgment  reversed  and  new  trial  granted. 


Smith  v.  Ohristopheb. 


BuTTogate—auOuniudtoeaiamineeU^  Skidenee^^ 

deciar€MenM  of  deteaeed  person. 

Where  ui  ezecator  or  adminlBtrator  Ib  a  creditor  of  the  deceased,  the  statute 
aathorizes  proof  of  his  claim  to,  and  its  examination  by,  the  sarrogate,  and 
such  executor,  etc.,  is  not  permitted  to  retain  any  part  of  the  property  of  the 
deceased  without  such  proceeding. 

If  a  party  in  interest  testifies  to  declarations  of  a  deceased  person,  the  pro- 
hibition in  Code,  §  889,  does  not  apply,  and  coonterdedarationB  of  deceased 
are  admissible. 


r 
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APPEAL  by  Abram  Smith,  an  executor  under  the  last  will  of 
Edward  Smith,  deceased,  from  a  decree  of  the  snrrogate  of 
Bockland  connty,  upon  a  final  settlement  of  the  accounts  of  said 
executor.  The  respondents  are  Jane  Christopher  and  another, 
legatees  under  said  will. 

By  said  will  appellant  and  one  Jersey  were  appointed  executors; 
but  Jersey  took  little  part  in  the  settlement  of  the  estate,  and  is 
not  affected  by  this  appeal.  By  the  will  specific  legacies  were 
given  to  appellant  and  respondents,  and  appellant  and  respondent 
Christopher  were  named  as  residuary  legatees.  The  only  matters 
at  issue  were  in  respect  to  a  claim  by  the  executor  against  the  estate 
for  a  debt  due  him  from  the  testatx)r,  and  to  the  title  to  a  State 
bond  for  13,000,  which  the  appellant  claimed  to  belong  to  him  per- 
sonally, but  the  respondents  claimed  to  have  belonged  to  testator. 

The  surrogate  found  that  the  bond  belonged  to  the  estate,  and 
declined  to  pass  upon  the  claim  of  the  appellant  against  such  estate, 
on  the  ground  that  he  had  no  jurisdiction.  Other  facts  appear  in 
the  opinion. 

Geo.  W.  Wager,  for  appellant. 

Andrew  Ibllon,  for  respondents. 

Present — Baritabd,  P.  J.,  Tappbn  and  Donohub,  J  J. 

Tappek,  J.  On  a  final  settlement  of  the  accounts  of  the  execu- 
tor, the  surrogate  of  Bockland  charged  the  executor  as  such  with 
the  sum  of  $3,000^  being  the  amount  of  a  certain  State  bond,  which, 
at  the  testator's  death,  had  been  found  in  his  trunk,  and  which 
the  executor  claimed  to  own  as  his  own  property.  The  executor 
was  a  son  of  the  deceased,  and  the  bond  was  registered  in  the 
son's  name.  The  proof  shows,  and  the  surrogate  has  found, 
that  it  was  the  property  of  the  testator ;  that  the  testator's  money, 
in  his  life-time,  was  invested  in  the  bond,  and  that  it  was  put  in  the 
name  of  Abram  Smith  (the  son  and  executor)  solely  to  evade  the 
payment  of  taxes  by  the  testator. 

At  the  accounting,  all  parties  being  before  the  surrogate,  the 

executor  presented  a  claim  for  $2,000  for  moneys  which  he  alleged 

to  be  his  own,  and  that  the  testator  had  in  his  life-time  collected 

and  retained,  and  the    executor  offered  to  prove  this  claim  as 

Vol.  VI,  N.  Y.  Rep.  —  37 
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adebt  due  to  him  from  the  testator.  The  surro^te  denied  the 
application,  stating  in  the  decree  that  he  had  ^^  no  jurisdiction  to 
allow  or  determine  the  same,  and  the  executor  is  left  to  his  remedy 
in  a  court  of  law/* 

Inasmuch  as  an  executor  cannot  sue  himself  in  an  action  at  law, 
it  is  provided  by  statute,  that  no  part  of  the  property  of  the 
deceased  shall  be  retained  by  an  executor  or  administrator  in  satm- 
&ction  of  his  own  debt  or  claim,  until  it  shall  have  been  proved 
to  and  allowed  by  the  surrogate ;  and  the  proof  of  such  debt  or 
claim  may  be  made  on  the  service  and  return  of  a  citation  for  that 
purpose,  directed  to  the  proper  persons,  or  on  the  final  accounting 
(2  R.  S.  88,  §  34),  and  this  course  is  the  general  practice.  Day- 
ton's Surrogate,  359  ;  Moore  v.  Moore^  21  How.  211 ;  Bohinson  v. 
Raynor,  28  N.  Y.  494 ;  Matter  of  Cunningham,  1  Hun.  214. 

The  proceeding  is  not  confounded  with  the  claim  of  a  creditor 
disputed  by  the  executor,  where  such  creditor  is  not  either  an  executor 
or  administrator,  in  such  a  case  the  surrogate  has  not  jurisdiction. 
Andrews  v.  WalUge,  17  How.  263.  But  where  an  executor  or 
administrator  is  a  creditor  of  the  deceased,  the  statute  expressly 
*  authorizes  proof  of  his  claim  to  and  its  examination  by  the  surrogate, 
and  he  is  not  permitted  to  retain  any  part  of  the  property  of  the 
deceased  in  satisfaction  thereof,  without  such  proceedings. 

The  surrogate,  on  passing  upon  the  claim  of  the  executor  to  the 
$3,000  bond,  admitted  the  testimony  of  a  party  to  the  proceeding, 
being  the  testator's  widow,  who  testified  to  her  husband's  declara- 
tion of  ownership  in  himself ;  the  executor  thereupon  offered  two 
written  declarations  having  the  testator's  signature,  and  tending  to 
sustain  the  executor's  title  to  the  bond,  and  these,  on  objection, 
were  excluded.  We  are  not  now  prepared  to  say  how  far  they  are 
affected  or  excluded  by  section  399  of  the  Code,  but  if  a  party  in 
interest  testifies  to  declarations  of  a  deceased  person,  the  prohibi- 
tion contained  in  that  section  does  not  apply,  and  counter-declara- 
tions are  admissible. 

Inasmuch  as  the  case  must  go  back  to  the  surrogate  to  take  proof 
of  a  claim  offered  by  the  executor  as  a  creditor,  the  whole  proceed- 
ing will  then  be  before  him,  and  any  errors  in  receiving  or  rejecting 
testimony  can  be  corrected. 

The  decree  is  reversed,  and  the  proceedings  remitted  to  the 
gate ;  costs  to  abide  event 

Ordered  aeeordingly. 
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Allison  v.  Wbllbb. 

?9rtie9 — i/n  action  to  set  tuidefrofuMUnt  deed  —jtulgment  debtor  a  proper  party. 

Li  ui  action  hj  the  receiTer  of  a  jadgment  debtor  appointed  in  Bupplementazy 
proceedings  to  set  aside  a  conveyance  bj  the  jadgment  debtor  as  being  in 
fraud  of  creditors,  the  jadgment  debtor  is  a  proper  party. 

APPEAL  by  defendant  Theron  Weller  from  an  order  at  the 
special  term  oyerruling  a  demurrer  to  the  complaint. 

The  action  was  brought  by  Howard  Allison  as  receiver,  etc.,  of 
Theron  WeUer,  against  Theron  Weller  and  William  E.  Weller  to  set 
aside  as  fraudulent,  a  conveyance  of  real  estate  by  said  Theron  Wel- 
ler to  the  other  defendant^  who  was  his  infant  son. 

The  plaintiS  was  appointed  receiver  in  proceedings  supple- 
mentary to  execution  against  said  Theron  Weller.  The  complaint 
alleged  the  recovery  of  a  judgment  by  one  Ooz  against  said  Theron 
Weller;  the  issue  of  execution,  its  return  unsatisfied,  the  institu- 
tion of  supplementary  proceedings  and  appointment  of  plaintiff 
as  receiver  thereunder,  and  his  due  qualification  ;  that  said  Theron 
Weller,  after  the  judgment  debt  was  incurred,  but  before  the 
recovery  of  the  judgment,  made  the  conveyance  mentioned, 
fraudulently,  without  consideration,  and  for  the  purpose  of 
hindering  and  delaying  Oox  and  other  creditors  in  the  Collec- 
tion of  their  debts,  etc.  The  defendant  Theron  Weller  demurred 
upon  the  grounds  that  he  should  not  have  been  made  a  party 
defendant,  and  that  the  complaint  did  not  state  sufficient  facts  to 
constitute  a  cause  of  action  against  him. 

The  demurrer  was  overruled,  and  judgment  ordered,  with  leave 
to  defendant  to  answer  on  payment  of  costs.  Judgment  was 
entered,  and  an  appeal  was  taken  from  the  judgment  and  order. 

Hulse,  Little  &  Finny  for  appellant.  Theron  Weller  had  no 
interest  in  the  premises  conveyed,  and  was  not  a  proper  party. 
Bosiwich  V.  MencJcy  40  N.  Y.  383  ;  Fox  v.  Moyor^  54  id.  126  ;  Reid 
r.   Vdnderheyden,  5  Cow.  719;  Code,  §  118. 

D.  D.  McKoon,  for  respondent 
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DoNOHUE^  J.  The  plaintiff  sues  as  receiyer,  appointed  under 
an  order  in  supplementary  proceedings^  against  defendant  Theron 
Weller.  His  action  is  to  set  aside  a  conveyance  in  fraud  of  cred- 
itors made  to  defendant  William  E.  Weller.  Theron  Weller  demurs 
on  the  ground :  1.  That  Theron  Weller  should  not  hare  been  made  a 
party.  2.  That  the  complaint  as  to  him  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  demurrer,  of  course,  admits  the  facts  stated  by  the  com- 
plaint, and  it  must  be  taken  as  admitted,  that  the  defendant,  in 
fraud  of  his  creditors,  and  in  defiance  of  the  statute,  conveyed  to 
the  other  defendant  the  property  sought  to  be  reached.  That 
the  judgment  debtor,  who  made  such  a  conveyance,  is  a  proper 
defendant  in  principle  is  apparent,  and  is  also  on  authority.  See 
Vanderpool  v.  Van  Valkenburgh,  6  N.  Y.  190,  199 ;  Bostwich  v. 
Mench,  40  id.  383. 

It  would  answer  no  useful  purpose  to  cite  authorities  on  the 
other  point,  where  as  here  the  judgment  and  return  of  the  execu- 
tion unsatisfied,  the  appointment  of  a  receiver,  and  fraudulent 
conveyance  is  admitted  to  show  that  that  is  a  cause  of  action.  It 
is  too  clear. 

The  order  should  be  affirmed. 

Order  affirmed. 


WlUBS  y.   SUYDAK. 


Joinder — of  ca/u$ei  of  action — in  action  agaimt  etockKMer  ani  trustee  ^ 

corporation. 

In  an  action  upon  a  debt  dae  from  an  Inaolyent  corporation,  the  complaint 
alleged  tbat  defendant  was  liable  as  a  Btockbolder  to  the  extent  of  his  stock, 
hj  reason  of  the  non-fiUng  of  a  certificate  as  to  payment  of  capital  stock 
required  by  Laws  1848,  chap.  40,  g  11 ;  and  p\eo  liable  as  trastee  by  reason  of 
failure  to  publish  report  required  by  Laws  1848,  chap.  40,  %  12.  IMA,  that 
the  causes  of  action  were  properly  joined. 

APPEAL  by  defendant  from  an  order  at  the  special  term  OT^er- 
ruling  a  demurrer  to  the  complaint. 
Q^e  action  was  brought  by  Alfred  M.  Wiles  and  another  agpainat 
Lambert  Suydam  to  recover  an  indebtedness  due  from  the  imperiah* 
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able  Stone  Block  Payement  Company  of  New  York,  a  corporation 
organized  under  the  general  act  (Laws  1848,  chap.  40,  etc.),  of 
which  defendant  was  a  stockholder  and  tmstee.  The  complaint 
alleged  that  the  corporation  was  indebted  to  plaintiffs  for  work  and 
materials,  and  the  rent  of  an  engine ;  that  they  had  recoyered 
judgmente  against  said  corporation  therefdr,  and  executions  had 
been  issued  upon  the  same,  and  returned  unsatisfied ;  that  at  the  time 
the  indebtedness  was  contracted  defendant  was,  and  still  is,  a 
stockholder,  of  the  corporation,  and  that  no  certificate  has  been 
made  and  recorded  of  the  amount  of  the  capital  stock  fixed  and 
paid  in  by  said  corporation ;  that  at  the  time  the  indebtedness  was 
contracted,  and  oyer  since,  defendant  was  one  of  the  trustees  of 
said  corporation,  and  at  no  time  has  the  annual  report  required 
by  section  12  of  the  said  act  been  made  and  published. 

Defendant  demurred  on  the  ground,  among  others,  that  several 
causes  of  action  were  improperly  joined,  one  being  founded  on  a 
contract,  and  the  other  being  a  penalty  imposed  by  such  section  12. 

A,  H.  Hitchcoci,  for  appellant,  cited  Corning  y.  McOullough,  1 
N.  Y.  47,  76 ;  Allen  y.  Sewdll,  2  Wend.  327 ;  Ih: parte  Van  Riper, 
20  id.  614  ;  Moss  y.  Oaifoy,  2  Hill,  266  ;  JBaihy  v.  Bancher,  3  id, 
188 ;  Harger  v.  McCullough,  2  Den.  119 ;  Story  y.  Ihirman, 
25N.Y.214;  ConantY.  Fan /SteAaici,  24  Barb.  87;  Abbott  y.  Aspin- 
wall,  26  id.  207 ;  Rochester  y.  Barnes,  id.  657 ;  Merchants^  Bank  v. 
Bliss,  35  N.  Y.  412;  ffubbell  v.  Meiggs,  60  id.  487;  Flynn  y.  Bailey, 
60  Barb.  73. 

Oeorge  W.  Weiant,  for  respondents. 

DoKOHUB,  J.  The  plaintiff  seeks  to  recover  from  the  defendant 
for  the  amount  of  a  judgment  he  holds  against  an  insolvent  cor- 
poration in  which  the  defendant  was  a  stockholder  and  trustee,  the 
execution  having  been  returned  unsatisfied.  The  grounds  of  lia- 
bility charged  are  that  defendant,  by  the  non-filing  of  the  certificate 
as  to  payment  in  of  capital,  became  liable  to  the  extent  of  his 
stock,  and  by  the  failure^  under  another  section,  as  trustee,  to 
make  and  publish  the  report  required  by  law,  he  also  became  liable, 
as  truBtee,  to  pay. 

Defendant  demurs  on  the  ground  that  the  causes  of  action  are 
improperly  joined.  The  court  below  overruled  the  demurrer,  and 
we  think  the  ruling  correct. 
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The  defendant^  by  the  demurrer,  admits  the  caases  of  action 
stated^  and  the  caasee  should  have  been  joined.  Durant  v.  Oard' 
ner,  10  Abb.  U5;  S.  0.,  19  How.  94 ;  Sipp&rly  y.  T.  S  B.  R.  R. 
Oo.,  9  How.  83;  Dickens  v.  JV.  T.  G.  B.  B.  Co.,  13  id.  228. 

Judgment  affirmed. 


Oabboll  y.  Oabroll. 

Shidenee — admisiian  of  toiU  to  probate  prima  fade,  of  death. 

The  death  of  a  person  held  to  be  presamptiyelj  established  by  the  production 
of  the  probate  of  his  will  before  a  surrogate,  and  the  proceedings  had  npon 
such  probate. 

APPEAL  by  defendants  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  decision  of  tiie  court  upon  a  special  yerdiot 
of  a  jury,  and  also  upon  the  report  of  a  referee. 

The  action  was  brought  by  Margaret  OarroU  against  Elizabeth 
OarroU  and  others  for  an  admeasurement  of  dower.  Plaintiff 
claimed  to  be  the  widow  of  John  Oarroll^  whom^  it  was  alleged, 
died  in  1872.  The  respondent,  Elizabeth  Oarroll,  also  claimed  to 
haye  been  married  to  said  John  OarroU.  The  other  defendants 
are  children  of  Elizabeth  Carroll  and  said  John  Oarroll. 

The  plaintiff  offered  at  the  trial  before  the  jury,  as  eyidence  of 
the  death  of  John  Oarroll,  said  Oarroll's  last  will  and  testament^ 
and  the  decree  of  the  surrogate  of  Kings  county  admitting  it  to 
probate.  This  was  objected  to  by  defendants,  but  was  admitted, 
and  was  the  only  proof  offered  of  said  OarroU's  death.  The  court 
held  it  sufficient,  and  directed  the  jury  to  find  that  said  death  was 
established.    To  this  defendant  excepted. 

PhiKp  8.  Orooke,  for  appellants,  cited  2  B.  S.  74,  §  26;  JParley 
y.  McConneU,  62  K  Y.  630;  BOden  y.  Meeker,  47  id.  307;  2  Phil- 
lips' Ey.  93;  2  Greenl.  Ev.,  §  278,  a;  Moons  v.  DeBernaJes,  1  Busa. 
301;  7%ompson  y.  Donaldson,  3  Esp.  63;  Doe  v.  Calvert,  2  Campb. 
389. 

Morris  <6  Pearsatt,  for  respondent. 

Present — Babkabd,  P.  J.,  Tappbk  and  Taloott,  J  J. 
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Tappek,  J.  The  plaintifl  brought  this  aotion  for  an  admeasure- 
ment of  dower,  which  she  claimed  as  widow  of  John  OarroU.  The 
only  point  discussed  on  the  appeal  is  the  sufficiency  of  proof  of 
the  death  of  John  Garroll. 

On  previous  proceedings  before  the  surrogate  of  Kings,  the  will 
of  John  Garroll  had  been  admitted  to  probate.  The  plaintiff^  at 
the  trial  of  this  action,  offered  the  proof  and  proceedings  in  the 
surrogate's  court  to  establish  Oarroll's  death.  The  parties  to  this 
action  were  all  before  the  surrogate  in  that  matter. 

Held,  that  the  death  of  Carroll  was  thereby  presumptively 
established.  2  Greenl.  on  Ev.  825;  Belden  v.  Meeker,  2  Lans.  470, 
afiGbrmed  in  47  N.  Y.  307.  The  same  rule  is  laid  down  in  Munro  v. 
Merchaniy  26  Barb.  384,  although  the  exception  in  that  case  is  that 
the  will  and  letters  were  receivable  as  ancient  records  establishing 
death. 

All  the  parties  to  this  action  have  acted  throughout  on  the  pre- 
sumption of  John  Oarroll's  death,  and  the  defendants  in  possession 
hold  as  his  devisees.  In  their  interest  the  will  was  proven  before  the 
surrogate,  and  no  reason  exists  why  the  presumption  of  death,  thus 
raised  in  their  behalf,  should  not  be  held  conclusive  in  the  absence 
of  any  counter-proof.  The  defendants  are  all  in  possession  as 
devisees  under  John  Oarroll's  will ;  the  adult  defendants  have 
answered,  admitting  his  death  —  the  infant  defendants  have  put  in 
the  usual  answer  by  guardian  ad  litem.  If  the  court  should  hold 
John  OarroU  living,  the  devisees  have  no  estate,  but  John  Oarroll 
dead,  they  become  seized  under  his  wilL 
The  proof  of  death  is  quite  sufficient  to  uphold  the  judgment, 

which  should  be  affirmed,  with  costs. 

Judgment  affirmed. 


PULLAGEB  V.  EbVILLB. 

hm^aet — resdmon  of —  what  opertUes  as  retcisHon. 

An  agpreement  for  the  sale  of  a  house  and  lot  contained  a  provision  that  the 
party  failing  to  perform  should  pay,  as  liquidated  damages,  $500.  The  ven- 
dee took  possession.  After  a  failure  on  her  part  to  perform,  and  when  there 
waa  dae  upon  the  contract  the  sum  of  $889,  for  principal,  interest,  etc.,  she 
executed,  and  delivered  an  assignment  of  her  interest  in  the  premises  to  the 
vendor,  'who  re-took  possession.  Sold,  that  the  agreement  was  mutually  re- 
scinded, and  the  vendor  could  not  maintain  an  action  thereupon  for  the  $500 
dBJooBges,  nor  for  the  $889  unpaid. 
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APPEAL  by  plaintiff  from  a  judgment  in  fayor  of  defendant, 
entered  upon  the  report  of  a  referee. 
The  actions,  two  in  number,  were  brought  by  James  FuUager 
against  Emily  Beyille,  one  to  recover  the  damages  stipulated  in  a 
contract  for  the  sale  of  real  estate  for  an  alleged  breach  thereof, 
and  the  other  to  recover  moneys  alleged  to  be  due  from  defendant 
to  plaintiff  under  such  contract.  The  actions  were  referred  to  the 
same  referee,  and  tried  together.  Enough  facts  appear  in  the 
opinion. 

OharUs  B.  Lee  and  W.  C.  Anthony,  for  appellant,  cited  upon 
the  question  of  plaintiff's  right  to  recover  the  penalty,  Astiey  v. 
Weldon,  2  Bos.  &  Pul.  346 ;  K&mile  v.  Farren,  6  Bing.  141 ; 
Ootheal  v.  Talmage,  9  N.  Y.  551 ;  Clement  v.  Cashj  21  id.  253. 

Gassedy  £  Brown,  for  respondent. 

Present  —  Barnard,  P.  J.,  Tappen  andi)0N0HUB,  J  J. 

Tapped,  J.  The  plaintiff  agreed  to  sell  and  the  defendant  to 
buy  a  house  and  lot  in  Newburgh  on  certain  terms.  The  agreement 
was  in  writing,  and  the  defendant  went  into  possession  as  vendee 
under  a  contract  for  the  sale  of  lands. 

The  first  installment  of  $450  was  paid  by  the  defendant,  but  she 
failed  in  the  other  payments  of  the  principal.  She  made  certain 
payments  toward  the  interest,  insurance  and  taxes,  but  on  tiie  12th 
of  May,  1873,  she  was  in  arrears  to  the  plaintiff  for  these  items  to 
the  amount  of  $339  for  interest  and  $39  for  taxes. 

The  contract  contained  a  clause  by  which  the  sum  of  $500  was 
declared  fixed  and  agreed  upon  as  liquidated  damages  to  be  paid  by 
the  party  failing  to  perform.  On  the  the  12th  of  May,  1873,  the 
defendant  executed  and  delivered  to  the  plaintiff,  indorsed  upon  the 
contract  of  purchase,  the  following  instrument:  ''I,  Emily  fieviUe, 
within  named,  in  consideration  of  $1  to  me  paid  by  James  Fullager, 
within  named,  the  receipt  whereof  is  hereby  acknowledged,  do  hereby 
surrender,  quit-claim  and  release  to  said  James  Fullager  all  my 
right,  title  and  interest  in  the  property  within  described  and  in  the 
within  contract;  and  I  do  hereby  yield  up  and  surrender  the  posses- 
sion of  said  property  to  said  Fullager,  and  direct  all  tenants  in  pos- 
session under  me  to  pay  the  rent  to  said  Fullager  and  surrender 
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possossion  to  him  at  the  expiration  of  their  lease.    Witness  my  hand 
and  seal.    May  12,  1873.    Emily  BeviUe.    (L.  S. ) '' 

And  the  plaintiff  thereupon  re-took  the  premises  and  went  into 
possession,  free  and  discharged  from  s(ny  contract  with  the 
defendant. 

Thereafter  the  plaintiff  brought  two  actions  against  the  defend- 
ant, one  to  recover  the  sum  of  1500  as  liquidated  damages  under  the 
contract ;  the  action  was  dismissed  at  the  trial  The  other  action 
▼as  to .  recoyer  the  interest  and  taxes  before  stated,  which  the 
defendant  had  neglected  to  pay  the  plaintiff ;  in  this  action  the 
plaintiff  had  a  recoyery  of  $12,  being  for  rent  which  defendant  had 
collected  of  a  sub-tenant  for  the  month  of  May,  1873,  and  which 
she  had  agreed  to  pay  the  plaintiff ;  the  remainder  of  the  plaintiff's 
demand  was  rejected  by  the  referee  on  the  decision  of  the  case. 
This  opinion  will  apply  to  both  actions. 

The  defendant's  liability  depends  upon  the  original  contract' of 
purchase,  and  the  plaintiff's  claims  against  the  defendant  arise 
entirely  out  of  that  contract,  and  it  was  subsequently  mutually 
rescinded.  This  rescission  destroys  the  contract  and  terminates  the 
liability  of  either  party  to  the  other,  unless  some  right  be  reseryed 
in  the  terms  of  rescission.  We  use  the  term  '^  mutually  rescinded  " 
because,  while  the  agreement  of  rescission  was  signed  by  the  defend- 
ant (the  yendee)  only,  it  was  at  the  request  of  and  accepted  by  the 
plaintiff,  the  yendor,  and  the  rescission,  surrender  and  release, 
accepted  by  the  plaintiff,  put  an  end  to  the  contract 

A  contract  rescinded,  waived  or  abandoned  is  dead,  and  cannot 
be  resuscitated  by  the  act  of  one  party  to  it.  Wood  y.  Perry,  1 
Barb.  114,  and  cases  cited.  That  the  rescission  of  an  executory  con- 
tract destroys  it  as  to  both  parties  is  decided  in  ffealy  y.  Utly,  1 
Cow.  354;  De  Peyster  y.  Pulver,  3  Barb.  284,  and  cases  cited;  Battle 
y.  Rochester  City  Bank,  3  N".  Y.  88. 

It  is  held  in  a  number  of  cases  that  if  a  contract  be  changed,  the 
action  must  be  upon  the  modified  contract.  Baldwin  y.  Munn,  2 
Wend.  399,  587;  Philips  y.  Base,  8  Johns.  392;  Freeman  y.  Adams, 
9  id.  115. 

In  the  case  at  bar  the  contract  of  rescission  reserved  iio  rights  to 
the  plaintiff  against  the  defendant,  and  was  fully  performed  by  the 
defendant.  It  is  said  in  Raymond  v.  Barnard,  12  Johns.  274,  that 
an  agreement  rescinded  in  part  is  rescinded  in  toio,  unless  some 
other  intent  be  manifest.    From  all  the  authorities,  and  the  reason 

Vol.  VI,  N.  T.  Rep.  —  38 
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of  the  case^  it  is  clear  that  one  party  who  agrees  to  and  accepts  a 
rescission,  without  reserving  any  claim  under  the  rescinded  contract^ 
cannot  hold  the  other  party  thereto. 

The  decision  in  each  'of  these  cases  was,  therefore,  correct,  and 
the  judgment  in  each  of  them  should  be  affirmed,  with  costs. 

Judgment  affirmed. 


Matter  op  Long  Islakd  Railroad  OoMPAmr. 

Beal  eiUUe-^otmer  of  entitled  to  fixtures  erected  by  treepeteeer-^  raff/road  track. 
Bamagee  —  meaxwre  of  in  proceedings  to  acquire  land. 

Where  a  railroad  companj,  without  acquiring  title  and  without  the  oonaent  of 
the  owner,  took  poBseBsion  of  land  and  laid  a  railroad  track  thereon,  and 
afterward  instituted  proceedings  to  acquire  title,  held,  that  the  company 
being  trespassers,  the  fixtures  thej  placed  on  the  land  while  occupying  it 
belonged  to  the  owner  of  the  soil,  and  he  was  entitled  to  be  allowed  the 
▼alue  of  the  track  tm  a  fixture  on  the  appraisal  of  damages  in  the  proceedings 
to  acquire  title. 

In  such  case  the  increased  value  of  the  land  for  the  beneficial  enjoyment 
thereof  by  reason  of  the  affixing  of  the  track  is  the  measure  of  increased 
compensation.  , 

APPEAL  by  Charles  A.  Van  Sise  from  an  order  at  special  term 
affirming  the  report  of  commissioners  of  appraisal  in  the 
matter  of  the  proceedings  of  the  Long  Island  Bailroad  Company  to 
acquire  title  to  the  real  estate  of  said  appellant,  and  also  from  the 
report  of  said  commissioners. 

The  proceedings  were  instituted  under  the  general  railroad  law. 
The  eyidence  taken  before  the  commissioners  showed  that  while  the 
land  in  question  was  in  possession  of  the  appellant's  grantor  the 
railroad  company  laid  its  track  over  it.  The  appellant  offered  to 
show  that  the  company  took  possession  of  such  land  and  laid  such 
track  without  permission  or  consent ;  also  the  yalue  of  theimproTe- 
ments  which  the  company  had  put  upon  the  land,  consisting  of 
iron,  ties,  etc.,  for  the  purpose  of  having  such  value  included  in 
the  compensation  to  be  awarded.  This  was  excluded  by  the  com- 
missioners on  the  ground  that,  as  a  matter  of  law,  he  was  not 
entitled  tifereto. 
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Thomas  Youngy  for  appellant.  ImproyementB  made  npon  land 
bj  a  trespasser  belong  to  the  owner  of  the  land.  %  Kent's  Oonu 
(11th  ed.)  334,  338  ;  Frear  v.  Hardenbergh,  5  Johns.  272  ;  Gfraham 
Y,  ConnersvilUy  etc.,  B.  R.  Co.,  10  Am.  Eep.  56 ;  S.  0.,  36Ind.  463. 
A  railroad  company  who  take  land  without  permission  are  trespassers. 
Graham  v.  Connersville,  etc.,.R.  R.  Co.,  supra;  Bloodgood  y. 
Mohawk,  etc.,  R.  R.  Co.,  18  Wend.  9 ;  1  Bedfield  on  Railways 
(3d  ed.),  240,  365.  The  owner  was  entitled  to  the  valne  at  the 
time  of  the  assessment  of  the  improvements  affixed.  1  Bedfield  on 
Railways,  350 ;  T.  £  B.  R.  R.  Co.  v.  Lee,  13  Barb.  169. 

Bery.  W.  Dovming,  for  respondent. 

Present  —  Tappbi^^  and  Gilbbbt,  J  J. 

Tappen,  J.  The  railroad  company  being  in  occnpation  of  a 
strip  of  land  with  their  track  thereon,  took  proceedings  nnder  the 
general  railroad  act  to  acquire  title. 

It  appears  that  when  the  track  was  laid,  the  farm,  embracing 
this  strip  of  land,  belonged  to  one  Stewart,  and  that  he  conveyed 
to  Van  Sise,  who  was  the  owner  when  such  proceedings  were  taken. 
Van  Sise  sought  compensation  not  only  for  the  land,  but  for  the 
improvement  put  thereon;  he  offered  to  prove  that  the  entry  on  the 
land  was  without  the  owner's  consent,  and  also  to  prove  the  valuje 
of  the  rails,  ties,  etc.,  on  the  strip  in  question.  The  commissioners 
refused  to  allow  proof  of  these  facts,  and  Van  Sise  appeals  from 
the  order  confirming  their  report. 

We  are  of  opinion  that  the  railroad  company,  if  they  entered 
without  consent,  were  trespassers  as  to  the  then  owner,  and  as  to 
Van  Sise,  who  acquired  title  from  him,  and  that  any  fixtures  they 
placed  on  the  land,  while  their  occupation  thereof  was  that  of 
trespassers,  belong  to  the  owner  who  is  such  at  the  time  of  the 
making  of  the  valuation. 

The  commissioners,  therefore,  erred  in  rejecting  the  testimony 
offered  by  Van  Sise.  In  making  such  proof  we  do  not  understand 
that  the  value  of  each  tie  and  rail  is  to  be  determined;  the  railway 
track  composed  of  rails  and  ties  is  a  fixture  of  the  land,  and  i^ 
value  as  a  fixture  enhancing  the  value  of  the  land  for  the  beneficial 
enjoyment  thereof  is  the  measure  of  compensation. 

The  order  of  the  special  term  should  be  reversed,  and  the  case 
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sent  to  the  commissioners  to  take  the  proofs  accordingly,  with  110 

costs  to  appellant  to  abide  event. 

Ordered  accordingly 

NoTB.— OroTiamT.  ConMnviUeANew  Ck^fUJunetUm  BaOroad  Co^  10 Am.  Sep.  U  (88 lad. 
4d8X  was  a  case  inrdLTizig  the  same  facts  as  the  f oregoiiig.  The  railroad  compaiiy  entered 
upon  Graham's  land  without  his  consent  and  erected  buildings.  Two  years  thereafter  the 
company  began  proceedings  to  appropriate  such  land  to  its  use.  l^e  Supreme  Court  of 
Indiana  held  that  the  owner  of  the  land  was  entitled  to  compensation  for  Its  value  with  the 
Improvements  thereon  at  the  time  the  proceedings  to  appropriate  were  institated,  and  not 
that  at  the  time  the  land  was  entered,  which  is  in  harmony  with  the  doctrine  of  the  fore- 
going 


Standabd  Oil  Oompany  y.  Tbiukfe  Ii^tsubakob  Oompakt. 

Agency — tohen  principal  bound  hy  nUttakc  of  agent  concerning  ineurancepciiey, 

A  broker,  who  was  employed  by  plaintiff,  procured  insurance  on  petroleum. 
The  policy  contained  a  provision  that  the  insnrer  coald  raifle«  at  Its  option, 
the  rate  of  premium.  The  insurer  notified  the  broker  that  it  would  raise 
the  rate  of  premium  one  per  cent.  Subeequently,  a  clerk  employed  by  the 
broker,  without  the  knowled^^  or  consent  of  plaintiff,  returned  the  policy  to 
the  insurer,  with  a  direction  to  cancel  indorsed  thereon,  and  the  insurer  can- 
celed the  same.  Held,  that  plaintiff  could  not  disaffirm  the  act  of  the 
derk,  and  the  insurer  was  not,  after  such  cancellation,  liable  for  a  loss. 

APPEAL  by  plaintiff  from  a  judgment  dismissing  the  com- 
plaint. 
The  action  was  bronght  by  The  Standard  Oil  Company^  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Ohio^  against  the 
Triumph  Insurance  Company^  a  corporation  organized  under  the 
laws  of  the  same  State,  to  have  adjudged  that  a  policy  of  fire  insur- 
ance, which  had  been  issued  by  defendant  upon  certain  property 
of  plaintiff,  and  which  had  been  canceled  through  mistake,  was 
valid  and  in  force,  and  that  the  defendant  pay  the  amount  insured 
by  the  policy,  the  property  insured  having  been  destroyed  by  fire. 
The  facts  were  these.  Defendant  issued  a  policy  for  $5,000  upon 
petroleum  oil  belonging  to  plaintiff.  By  the  provisions  of  the  pol- 
icy defendant  was  entitled  at  any  time  to  raise  the  rate  of  premium^ 
plaintiff  having  the  option  to  pay  the  increased  rate  or  return  the  pol- 
icy and  receive  the  amount  of  premium  paid  for  the  unexpired  time. 
The  insurance  was  effected  through  Joseph  L.  Lord,  an  insurance 
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broker,  who  was  employed  by  plaiiitiff.  The  broker  obtained  the 
policy  from  the  agents  of  defendant  in  New  York.  After  the  issne 
of  the  policy  defendant  notified  its  agents  that  it  required  an 
increased  premium.  The  agents  notified  plaintiff's  broker.  The 
broker  had  obtained  the  policy  from  plaintiff  for  some  piirpose, 
and  it  was  in  his  office.  A  brother  and  clerk  of  the  broker^  who 
had  a  general  supervision  of  the  broker's  business,  by  mistake,  and 
without  either  the  consent  of  the  broker  or  the  plaintiff,  marked 
the  policy  with  a  direction  to  be  canceled.  Another  clerk  in  the 
broker's  office,  who  had  charge  of  the  books,  in  compliance  with 
the  direction,  caused  the  policy  thus  marked  to  be  returned  to 
defendant's  agents,  and  it  was  by  them  canceled. 

The  f^nts  kept  an  open  account  with  the  broker,  so  that  the 
actual  return  of  premium  was  not  required*  Some  time  after  this, 
the  property  insured  was  destroyed  by  fire,  and  a  loss  resulted,  many 
times  exceeding  the  amount  of  the  policy.  Such  other  facts  as 
are  material  appear  in  the  opinion. 

E.  H.  Bentiy  for  appellant,  cited  HcUhorn  v.  Oermania  Ins.  Co., 
55  Barb.  28 ;  McLean  y.  Bepublic  Ins.  Co.,  3  Lans.  421 ;  Post  t. 
jEtna  Ins.  Co.,  43  Barb.  351 ;  Biggins  r.  Moore,  34  N.  Y.  424 ; 
Kingston  Bank  y.  Ettinge,  40  id.  391 ;  Wkeadon  v.  Olds,  20  Wend. 
174 ;  Roberts  y.  Fisher,  43  id.  169 ;  Seeleg  v.  E^igell,  13  N.  Y.  542  ; 
Canal  Bank  y.  Bank  of  AVnmy,  1  Hill,  287^  Bank  of  Commerce 
T.  Union  BanJc,  3  N.  Y.  230. 

H.  L.  Burnett,  for  respondent. 

Present — Babkard,  P.  J.,  Tappbk  and  Dokohub,  J  J. 

Babnabd,  p.  J.  This  case  presents  but  a  single  question. 
Joseph  L.  Lord,  an  insurance  broker,  procured  the  policy  in  question 
of  the  defendant.  The  defendant  is  an  Ohio  corporation.  By  the 
terms  of  the  policy  the  company  could  raise  the  rate  or  cancel  the 
policy.  After  the  policy  was  issued,  the  &ct  of  its  being  issued 
was  communicated  to  the  defendant,  and  the  defendant  required  a 
raise  of  one  per  cent  on  the  rate  of  premium  —  from  fiye  to  six 
per  cent.  Mr.  Lord,  in  behalf  of  plaintiff,  assented  to  this  raise, 
and  promised  to  bring  in  the  policy  and  haye  the  increased  rate 
indorsed.    This  was  not  done.    The  matter  so  stood  from  May  31^ 
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1872^  until  July  25^  1872,  when  a  messenger  from  Lord's  offioe 
bronght  the  policy  to  the  defendant's  agents,  who  issued  the  same 
and  directed  its  cancellation.  The  policy  had  indorsed  upon  it 
'^ret.  Co.''  (which  is  foand  to  have  meant  ^'cancel  the  policy,"  in 
the  business  of  insurance),  by  Joseph  L.  Lord,  or  by  James  S.  Lord« 
who  was  the  brother  of  Joseph  L.  Lord,  and  had  a  general  manage- 
ment of  his  business.  The  defendant's  agent  receiyed  the  policy 
and  filed  it  as  canceled. 

On  the  30th  of  July  the  property  covered  by  the  policy  was 
burned,  and  the  plaintiff  brings  this  action  upon  the  policy,  claiming 
that  the  Lords  or  their  clerks  made  a  mistake  in  the  cancellation  of 
the  policy. 

The  judge  has  found,  as  conclusion  of  law,  that  if  the  policy  was 
returned  for  cancellation  by  a  mistake  of  plaintiff's  agents,  and 
was  canceled  by  defendant^  no  action  could  be  maintained  on  it. 

We  think  the  conclusion  right.  A  principal  is  bound  by  the  acts 
and  representations  of  its  agents ;  because  of  the  appointment  of 
the  agent  to  do  the  act  or  transact  the  business  in  and  about  which 
the  representations  were  made,  the  principal  warrants  against 
the  mistake  of  the  agent.  Denning  y.  RobertSy  35  Barb.  463.  Lord 
obtained  the  policy  from  plaintiff,  and  the  defendant  knew  no  one 
else  in  the  transaction,  and  had  a  right  to  suppose  him  invested 
with  full  power.  If  he  could  procure  he  could  canceL  If  he  can- 
celed by  mistake  the  plaintiff  must  bear  the  loss  occasioned  by  the 
mistake.  This  mistake  has  altered  the  position  of  the  defendants 
Xenos  y.  Wichham^  106  Eng.  Com.  Law,  381. 

The  judgment  should  be  affirmed,  with  costs. 

Tappeit,  J.  The  defendants  insured  the  plaintiffs  in  the  sum  of 
$5,000  on  petroleum,  by  policy  of  30th  May,  1872 ;  thereafter,  and 
before  the  happening  of  the  fire,  the  defendants  required,  as  they 
had  a  right  to,  an  additional  premium,  or  in  default  thereof,  that 
the  policy  should  be  canceled.  The  policy,  after  .this,  came  to  the 
hands  of  defendants'  agents,  who  had  acted  for  the  defendants  in 
making  the  contract^  and  in  demanding  the  increased  premium, 
and  it  was  marked  as  canceled ;  the  fire  and  loss  happened  a  few 
days  after  this  eyent.  The  plaintiffs  ayer  that  it  was  so  returned 
unintentionally,  and  through  mistake,  and  judgment  is  asked 
declaring  the  cancellation  yoid  and  that  the  policy  was  in  force  at  the 
time  of  the  fire  and  for  the  sum  insured.    The  court  at  special 
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tenn  dismifised  the  complaint  on  the  merits,  after  hearing  the  testi- 
mony on  both  sides. 

The  defendants'  general  agents  were  Barlingame  &  Baokin ;  one 
Joseph  L.  Lord,  an  insurance  broker,  had  general  dealings  with 
these  agents.  He  acted  directly  for  the  plaintiffs  and  under  their 
directions  in  obtaining  for  them  a  line  of  insurance  on  their  property, 
including  the  risk  in  question.  Mr.  Lord  and  his  clerks  testify 
that  the  policy  was  marked  canceled  in  Mr.  Lord's  books ;  but  Mr., 
Lord  says  it  was  so  marked  by  error  or  mistake,  and  without  plain- 
tiffs' authority;  On  the  day  of  the  fire  it  was  in  the  hands  of 
defendants'  agents  so  marked  canceled  or  returned ;  the  words 
which  indicated  its  cancellation  were  written  on  the  policy  in  Mr. 
Lord's  office  by  his  brother,  and  in  the  usual  course  of  their  busi- 
ness as  insurance  brokers ;  and  the  policy  came  to  defendants' 
agents  so  marked  about  the  24th  of  July,  1872,  a  few  days  before 
the  fire,  and  remained  with  them  until  the  fire. 

Judge  Pbatt,  in  deciding  the  case,  says :  '^  The  defendants  were 
thrown  off  their  guard  and  permitted  to  act  on  the  assumption  that 
the  policy  was  canceled,  and  had  this  fact  not  ooourred,  the  defend- 
ants might  have  procured  the  policy  to  be  under-written,  or  taken 
other  measures  in  respect  to  the  risk  on  the  premises." 

There  is  some  eridence  in  the  case  from  which  an  inference  may 
arise,  that  the  plaintiffs  intended  a  cancellation  because  of  the 
demand  by  defendants  for  an  increased  premium.  In  eyery  stage 
of  the  transaction  the  plaintiffs  acted  by  Mr.  Lord,  the  insurance 
broker ;  he  had  authority  under  his  general  employment,  and  by 
haying  possession  of  the  policy,  to  consent  to  its  cancellation,  and 
he  or  those  in  his  employ  did  so  consent. 

The  defendants  who  had  demanded  an  increased  premium,  or  the 
return  and  cancellation  of  the  policy,  had  a  right  to  assume  that 
its  return  to  them  so  marked  was  in  pursuance  of  such  demand. 

Lord's  agency  for  the  plaintiffs  is  not  to  be  questioned  simply 
becaase  his  compensation  as  broker  came  from  the  premiums 
received  by  the  defendants.  An  agent  haying  authority  to  make, 
has  implied  authority  to  cancel  or  modify  a  contract.  Jeffrey  y. 
Bigelowy  13  Wend.  518 ;  Anderson  y.  Ooanley,  21  Wend.  279.  And 
third  parties  dealing  with  him  will  not  be  permitted  to  suffer  loss. 
Clark  T.  Metropolitan  BanJe^  3  Duer,  241. 

The  mistake,  if  any,  of  the  plaintiffs'  agent  cannot  be  permitted 
to  bring  loss  to  the  defendants  in  a  transaction  of  this  character 
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with  all  its  attendant  facts,  because  it  was  in  law,  as  regards  third 
parties  affected  thereby,  the  mistake  of  the  plaintifb,  and  the 
defendants  were  not  conscious  of  any  such  mistake,  nor  was  there 
any  thing  in  the  course  of  the  business  which  tended  to  create  a 
suspicion  of  error  or  mistake  in  the  cancellation,  but  on  the  con- 
trary the  return  of  the  policy  to  the  defendants  and  the  facta  pre- 
ceding it  entitle  the  defendants  to  be  relieyed  from  liability. 
The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 


Hedges  y.  Bungay. 

A$aignmeiU  fbr  benefit  of  creditors  —  title  to  aaeigned  property  — filing  bond 

mthoiU  approval. 


In  an  asBlgnment  for  the  benefit  of  crediton  under  Laws  1860,  chap.  848,  hj 
of  the  continued  absence  of  the  oonnty  judge  from  th«  county,  the  assignee's 
bond  was  filed  without  such  Judge's  approval.  SM,  that  the  assignee  did 
not  acquire  title  to  the  assigned  estate,  and  a  levy  after  the  assignment  upon 
property  belonging  thereto,  under  an  execution  against  the  assignor,  was 
▼aUd. 

SUBMISSION  of  a  oontroyersy,  without  actio  a,  between  Charles 
Hedges  and  others,  and  Oeorge  W.  Bungay,  Jr.,  assignee  of 
Eleazer  P.  Bowen.    The  facts  were  these  : 

On  July  6,  1874,  said  Bowen  made  an  assignment  of  his  estate 
for  the  benefit  of  his  creditors,  to  defendant,  under  the  proTisions  of 
Laws  of  1860,  chap.  348,  and  acts  amendatory  thereof.  The  assign- 
ment was  executed,  acknowledged  and  recorded  in  conformity  to 
the  statute.  The  assignee  accepted  the  trust,  and  took  possession 
of  the  assignor's  estate.  The  necessary  inyentories  and  schedules 
were  presented  to  the  county  judge  and  were  filed  within  the  time 
required.  The  county  judge,  at  the  time  said  inventories  were 
presented  to  him,  fixed  the  amount  of  the  assignee's  bond  at  $1,300. 
The  assignee  executed  a  bond  to  the  people  of  the  State  in  that 
amount,  in  accordance  with  and  within  the  time  fixed  by  the 
statute,  yiz. :  thirty  days,  and  endeavored  to  present  said  bond  to 
the  county  judge  for  his  approval,  but  the  said  judge  was  con- 
tinuously absent  from  the  county  during  all  of  the  last  five  of  the 
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thirty  dajs  within  which  the  bond  should  be  filed.  The  assignee, 
ther^ore,  filed  the  bond  in  the  county  clerk's  office,  without  the 
approYttl  of  the  county  judge. 

The  plaintifls,  in  the  meantime,  obtained  a  judgment  against  said 
Bowen  and  duly  issued  execution  thereupon  to  the  sheriff  of  the 
county  of  Kings. 

The  plaiatifib  claim  that  the  lien  of  their  execution  is  paramount 
to  the  title  of  the  assignee  to  the  personal  estate  of  said  Bowen. 

The  only  question  inyolved  is,  whether  the  omission  of  the 
assignee  to  obtain  the  approval  of  the  county  judge  to  his  bond, 
after  the  said  assignee  had  in  every  other  particular  literally  com- 
plied with  the  statute,  and  the  omission  to  obtain  such  approval 
was  caused  by  no  neglect  on  the  part  of  said  assignee,  but  by  the 
absenoe  of  the  county  judge  from  the  county,  invalidated  the 
assignment. 

McDaniel,  Lummis  &  Souther  Skni  Chas.  H.  Knox,  for  plaintiffs. 

Henry  Arden,  for  defendant. 

Present  —  Babkabd,  P.  J.,  Tappen  and  Gilbeet,  J  J, 

Tappbk,  J.  This  is  a  controversy  submitted  without  action 
under  section  372  of  the  Oode. 

The  plaintiffs  had  judgment  and  caused  levy  to  be  made  on 

certain  property  of  BoweA,  their  judgment  debtor.    Before  this  levy, 

Bowen  had  made  a  general  assignment  for  the  benefit  of  creditors 

to  the  defendant  under  the  act  of  1860,  chap.  348,  but  the  bond  of 

the  assignee,  required  by  section  3  of  that  act  to  be  approved  by  the 

county  judge,  and  filed  within  thirty  days,  etc.,  had  not  been  so 

approved  or  filed.    The  reason  given  is,  that  the  bond  was  ready, 

bat  the  judge  was  absent  from  the  county,  and  the  bond  was  filed 

without  such  approval. 

The  case  of  Jutland  v.  Rathboney  39  K  Y.  369,  governs  the  ques- 
tion here  presented,  and  controls  the  case. 

The  assignee  did  not  take  title  to  the  assignor's  estate  until  the 
bond  was  approyed  and  filed,  because  of  the  peculiar  language  of 
section  3  of  the  act  which  says,  tbat  '^  until  such  security  be 
givenj  the  assignee  shall  have  no  power  or  authority  to  sell  the 
prppeTty  or  convert  the  same  to  the  purposes  of  the  trust,"  and  the 

Vol.  VI.  N.  T.  Rep.— 39 
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amendment  to  this  act  by  chapter  600,  Laws  of  1874^  does  not 
affect  this  provision. 

The  plaintiffs  by  their  levy  acquired  a  lien  which  was  not 
defeated  by  the  existing  assignment,  and  they  shonld  haye  judg- 
ment on  the  submitted  case,  with  costs. 

Judgm&fU  for  plaintiff $. 


Phillips  y.  Whbeleb.  . 

Sksectaion^upon  judgment  (tfterwxrd  iet  oMe^riglU  to  money  eoUeeUd 
on  ^prioritff  between  eaoieuUoM.  Praetiee — ^6hat  county  tpecialjnotion  to  le 
made  in^jurUdiction,  Shor^f-^appHoatum  of  for  direction  <u  to  moneye 
collected. 

In  an  action  against  three  persona  ae  partners  plaintiff  took  jadgment  hj 
default,  and  issned  execution.  Thereafter,  one  of  the  partners  was  let  in 
to  defend,  and  he  recovered  judgment,  dismissing  the  complaint  upon  the 
merits,  but  the  judgment  against  the  other  partners  remained  unreyersed* 
Held,  that  the  judgment  dismissing  the  complaint  in  fayor  of  the  partner 
defending,  went  to  the  right  to  demand  monej  collected  bj  the  sheriiT,  upon 
the  execution  against  the  firm,  and  plaintiff  was  not  entitled  to  hold  the 
^ame. 

The  sheriff  of  Dutchess  county,  who  held  numerous  executions  and  attach- 
ments against  a  firm,  on  notice  to  the  creditors  moved,  at  the  special  term  in 
tliat  county,  for  directions  by  the  court  as  to  the  dlspooition  of  moneys 
collected  from  the  firm.  One  of  the  creditors  recoyered  Judgment  in  New 
York  and  another  in  Greene  county.  Held,  that  the  proceeding  was  not 
embraced  in  the  proyision  of  Code,  %  401,  subd.  4,  that  "motions,  upon 
notice,  must  be  made  within  the  district  in  which  the  action  is  triable,  or  in 
a  county  adjoining  that  in  which  it  is  triable,"  but  was  governed  by  rule 
97  of  the  court,  and  the  motion  was  properly  made  In  Dutchess  county. 

APPEAL  by  J.  Frank  Phillips  from  an  order  at  special  term, 
directing  the  payment  of  money  by  the  respondent,  George 
LamoreCy  late  sheriff  of  Dutchess  county. 

In  October,  1867,  the  respondent,  who  was  then  sheriff  of  Dntch- 
ess  county,  received  an  execution  upon  a  judgment  recovered  in 
New  York  county,  by  J.  Frank  Phillips  against  Henry  W.  Wheeler 
and  othersf,  who  composed  a  firm  doing  business  in  Dutchess  county. 
On  the  next  day  after  the  receipt  of  such  execution,  an  attachment 
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in  an  action  brought  in  Greene  connty  by  Charles  Oomwall  against 
the  same  defendants  ^as  placed  in  respondent's  hands.  Subse- 
quently a  judgment  was  recovered  in  such  action,  and  an  execution 
issued  to  respondent.  On  the  day  of  the  receipt  of  the  attachment 
a  levy  was  made  and  the  property  was  subsequently  sold.  The 
proceeds  of  sale  were  insufficient  to  satisfy  either  execution. 

The  judgment  in  favor  of  Phillips  was  obtained  by  default  upon 
an  alleged  indebtedness  of  the  firm  for  moneys  loaned.  After  the 
execution  was  issued,  the  judgment,  upon  application  of  Henry  W. 
Wheeler,  was  vacated  as  to  him  personally,  and  as  against  the 
copartnership  property  and  efCects  of  the  firm,  and  Wheeler  allowed 
to  defend.  Wheeler  put  in  an  answer  in  which  the  entire 
claim  of  Phillips  against  the  firm  was  put  at  issue.  The  action 
was  referred  and  tried,  and  Wheeler  obtained  judgment  dismissing 
the  complaint. 

The  respondent  for  the  purpose  of  obtaining  a  direction  from- 
the  oourt  as  to  which  of  the  two  execution  creditors  he  should 
pay  the  money  collected  by  him,  made  a  motion  at  the  Dutchess 
special  term  upon  notice  to  the  various  judgment  creditors,  fourteen 
in  number,  who  had  issued  executions  to  Dutchess  county. 

The  court,  at  special  term,  made  an  order  directing  the  payment 
of  the  money  held  by  the  respondent  upon  the  execution  in  favor 
of  Ghaoies  Oomwall,  and  from  that  order  this  appeal  was  taken. 

E.  J.  Sherman  and  Geo.  W.  Htles,  for  appellant. 

Anthony  £  Losey,  for  respondent 

Present — Barkabd,  V.  J.,  Tappbn  and  Taloott,  J  J. 

Tappkbt,  J.  The  sheriff  of  Dutchess  made  a  motion  at  the 
Dutchess  special  term  upon  notice  to  all  the  judgment  or  attach- 
ment creditors  ill  these  actions,  for  directions  by  the  court  as  to  the 
disposition  of  moneys  in  his  hands,  arising  from  the  sale  of  the 
partnership  property  of  the  judgment  debtors.  The  plaintiff  Phil- 
lips obtained  a  judgment  by  default  against  all  three  defendants  as 
partners,  and  filed  transcript,  and  issued  execution  to  the  sheriff  of 
Dntclxess,  pending  which  the  defendant  Wheeler,  by  order  of  the 
court,  had  the  judgment  set  aside  as  to  him,  and  was  allowed  to 
come  in  and  defend  on  the  merits.    Judgment  was  subsequently 
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rendered  at  the  trial  in  his  fayor^  the  referee  finding  ''  that  the 
defendants  were  partners  ;  that  the  stuns  of  money  alleged  by  the 
plaintiff  to  haye  been  loaned  to  the  defendants  were  not  so  loaned, 
and  that  the  defendants  were  not  indebted  to  the  plaintiff.  The 
defendant  Wheeler,  being  the  only  party  defending,  took  judgment 
against  the  plaintiff  dismissing  the  complaint  and  for  costs  ;  and 
the  judgment  stands  nnreyersed.  The  plaintiff  asks  to  haye  the 
money  in  the  sheriff's  hands  applied  to  the  execntion  which  he 
issaed  on  the  judgment  before  it  was  opened  by  the  defendant 
Wheeler,  upon  the  ground  that  it  was  not  opened  as  to  the  other 
defendants,  although  it  was  upon  a  claim  against  aU  the  defendants 
as  partners.  The  plaintiff's  priority  is  contested  by  Charles  Corn- 
wall, a  creditor  who  is  next  in  order  of  time  by  reason  of  an  attach- 
ment which  the  sheriff  of  Dutchess  receiyed  and  levied  on  the 
partnership  property.  The  sum  of  money  in  the  sheriff's  hands  is 
about  $1,700,  and  either  of  these  claims  will  more  than  exhaust 
the  fund,  and  the  claims  of  the  twelve  subsequent  execution  cred- 
itors do  not  need  to  be  considered  at  present. 

The  plaintiff's  judgment  stands  impeached  by  the  decision  against 
him  on  a  tnal  of  the  action  on  its  merits.  The  fact  that  the  other 
two  defendants  did  not  seek  to  defend,  and  that  on  a  trial  demanded 
by  the  remaining  partner  (the  def endacrt  Wheeler)  the  plaintiff 
was  defeated  oh  the  merits,  shows  collusioti,  and  goes  to  the  right 
to  demand  the  money  now  in  dispute.  The  judgment  obtained  by 
the  attaching  creditor,  Cornwall^  is  next  in  order,  and  is  now 
entitled  to  be  first  paid. 

The  plaintiff  Phillips  objects  that  the  sheriff  could  not  make 
the  motion  in  Dutchess,  for  the  reason  that  the  plaintiff's  judgment 
was  recovered  in  New  York,  and  the  Cornwall  judgment  in  G-reena. 
The  Code,  section  401,  subd.  4,  provides  *'  that  motions  upon  notice 
must  be  made  within  the  district  in  which  the  action  is  triable,  or 
in  a  county  adjoining  that  in  which  it  is  triable,"  ^'  and  no  motion 
on  notice  can  be  made  in  the  first  judicial  district  in  an  action  tri- 
able elsewhere." 

A  literal  construction  of  this  language  would  leave  the  sheriff 
without  any  place  to  make  the  motion.  It  is  conceded  on  the  part 
of  the  sheriff,  that  neither  of  the  actions  is  in  the  second  judicial 
district,  nor  in  a  county  adjoining  the  county  of  Dutchess,  but 
the  sheriff  could  not  be  heard  if  he  did  not  bring  all  the  claimants 
to  the  fund  before  the  court. 


FEBBT7ABY  TEBM,  1875.  309 

OoK  T.  Weller. 

The  plaintiff  OomwaU,  whose  action  was  triable  in  Greene,  conld 
object  to  any  motion  in  the  first  district,  and  the  plaintiff  Phillips, 
whose  action  was  trialRe  in  New  York,  conld  object  as  well  to  a 
motion  in  Oreene  as  he  did  to  a  motion  in  Dntchess.  If  the  con- 
itmction  claimed  by  the  plaintiff  Phillips  for  this  section  is  held 
to  goTem  this  proceeding,  snch  a  role  would  leaye  the  public  ofBi- 
cet  without  remedy,  .because  of  the  conflicting  parties  who  claim 
the  fund  in  hand  having  their  judgments  in  several  counties.  Not  . 
being  the  same  judicial  district,  and  not  being  adjoining  counties, 
this  proYiflion  of  the  Code  cannot  be  held  applicable. 

The  proceeding  is  one  not  embraced  in  that  section,  but  rule  97, 
applying  to  cases  not  regulated  by  statute,  must  apply.  In  other 
words,  when  one  motion  is  necessarily  made  and  entitled  in  several 
actions  pending  in  different  counties  and  judicial  districts,  the 
practicej  under  section  401  of  the  Code,  does  not  apply,  from  the 
very  circumstances  of  the  case. 

On  the  question  of  jurisdiction  and  on  the  merits,  the  order  of 

the  special  term  should  be  affirmed,  with  costs. 

Order  affirmed. 


Oox  T.  Wbllbb. 

8MuU  cf  frauds  — promise  to  pay  debt  of  another. 

Flaiiitiff,  npon  a  oontnct  for  the  sale  of  lumber  to  F.,  had  delivered  a  part  of 
the  lombeT,  when]  defendant  bought  F.'s  intexeet,  in  oonaideiation  whereof 
defendant  verbally  agreed  to  pay  for  the  lumber  already  and  to  be  delivered. 
Ifdd,  that  the  agreemient  was  not  within  the  atatnte  of  frauds,  and  oould  be 
enforced  by  plaintiff  against  defendant. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  verdict  of  a  jury. 
The  action  was  brought  by  George  N.  Oox  against  Theron  N. 
WeUer,  for  lumber  sold  and  delivered.    Sufficient  facts  appear  in 
the  opinion. 

Sulse,  Little  S  Finn^  for  appellant. 

2>.  D.  ifcKoon,  tor  respondent. 

Present — Babistabd,  P,  J.,  Tappbk  and  DoKOHimi,  JJ. 
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Babnabd,  p.  J.  This  appeal  presents  bhiefly  a  question  of  fact 
A  Mr.  Fitoh  had  a  contract  with  plaintiff  for  lumber ;  part  of  it 
was  deliyered  and  part  was  in  process  of  deliyerj  at  Ciroleyille  sta- 
tion^  Orange  county.  On  the  7th  of  Febmary,  1873,  Fitch  sold 
all  his  interest  in  the  lumber  to  defendant  The  plaintiff  and  Fitch 
both  testify  that,  in  consideration  of  the  sale,  d^endant  agreed  to 
pay  plaintiff  on  bill  for  lumber  abready  deHvered  and  for  future 
deliveries;  that  the  agreement  was  made  by  and  between  Fitch, 
Cox  and  Weller.  The  defendant  has  no  remembrance  of  any 
agreement  with  plaintiff,  but  says  that ''  he  (Fitch)  proposed  to 
send  the  lumber  in  my  name,  *  *  and  the  money  came  to  me 
and  I  was  to  pay  the  men.''  The  jury  have  found  the  issue  upon 
this  question  in  favor  of  the  plaintiff. 

The  only  question  remaining  is  a  question  of  law  upon  the  facts 
thus  found.  Was  it  within  the  statute  of  frauds  when  defendant 
agreed  to  pay  plaintiff  a  claim  he  had  against  Fitch  for  lumber  in 
consideration  of  the  sale  of  the  same  lumber  by  Fitch  to  defendant? 
It  is  well  settied  that  such  a  promise  is  valid,  and  may  be  enforced 
by  plaintiff.  Judson  v.  Gfratfy  17  How.  289  ;  Lawrences.  Ibx,  20 
N.  T.  268. 

The  judgment  is  aflirmed,  with  costs. 

Judgment  affirmed. 


BiLBT  V.  WAiBoisr. 

MeckamM  Uen — lehoianot  a  toftUfraOoT — ^Kail  wgleieni  ataUineni  in  notie$. 

By  Laws  1862,  chapter  478,  section  8,  pioTiding  for  the  filing  of  mechanicB'  liens 
in  KingB  county,  the  notice  of  lien  by  any  one  f omiflhing  materials  bj  Tirtae 
of  a  contract  with  the  owner  or  with  any  ooniiactor,  is  required  to  state  the 
person  against  whom  the  daim  is  made  and  the  name  of  the  owner  of  the 
building.  Defendant,  the  owner  of  a  lot,  contracted  to  sell  the  same  to  R.» 
and  agreed  to  advance  moneys  toward  the  erection  of  bnildings  thereon  \ij 
R.,  and  after  the  boildingB  were  completed  to  convey  the  lot  and  take  back 
a  mortgage  ^r  the  purchase-price  and  advances.  Hldd,  that  B.  was  not  a 
contractor  within  the  meaning  of  the  act,  and  a  notice  of  lien  stating  that 
the  daim  was  for  "  stone  furnished  in  the  erection  of  said  houses,"  etc. 
and  that  "James  H.  Watson  is  the  owner  thereof,"  although  naming  no 
other  person  against  whom  the  daim  was  made  was  suffident. 
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APPEAL  by  plaintiff  from  a  jadgment  in  favor  of  defendant^ 
entered  upon  the  report  of  a  referee.     . 
The  action  was  brought  by  Peter  Biley  against  James  H.  Watson 
to  foreclose  a  mechanics'  lien.    Suf&cient  facts  appear  in  the  opin- 
ion. 


18  d  Mackay,  for  appellant. 
James  Orombie,  for  respondent. 
Present  —  Babnabd,  P.  J.,  TAPPSKand  DoTiroHUBy  J  J. 

BabkabB;  p.  J.  The  defendant  was  the  owner  of  certain  prem-* 
ises  in  Brooklyn,  which  he  contracted  to  sell  to  a  Mrs.  Bobbins, 
and  agreed  to  adyance  her  moneys  toward  the  erection  of  six  build- 
ings thereon.  After  the  completion  of  the  buildings  he  was  to 
deed  the  premises  to  Mrs.  Bobbins^  and  to  take  back  a  mortgage 
for  the  price  of  the  property  and  for  the  advances  so  to  be  made. 
Under  this  contract  the  houses  were  erected. 

The  plaintiff  furnished  stone  which  was  used  in  the  buildings, 
but  not  at  the  direct  order  of  defendant.  Within  three  months 
after  the  furnishing  of  such  material,  he  served  on  the  county 
clerk  of  Kings  county  and  upon  defendant  a  notice,  of  which  the 
following  is  a  copy : 

''To  the  county  clerk  of  Elings  county,  and  to  whom  it  may 
concern.  Take  notice  that  Lhave  and  claim  a  lien  for  the  sum  of 
$629  against  six  houses  and  the  lots  on  which  they  stand,  situate 
in  the  city  of  Brooklyn,  and  described  as  follows  :  Commencing 
at  the  south-east  comer  of  Flushing  avenue  and  Hall  street,  run- 
ning thence  easterly  along  the  southerly  side  of  Flushing  avenue 
120  feet ;  thence  southerly  100  feet ;  thence  westerly  100  feet ; 
thence  northerly  100  feet  to  place  of  beginning.  My  claim  is  for 
building  stone  furnished  and  used  in  the  erection  of  said  houses, 
and  famished  within  three  months  past.  James  H.  Watson  is  the 
owner  thereof.  There  are  no  street  numbers  to  said  houses  to  the 
knowledge  of  claimant.'' 

''Dated  February  10, 1872. 

"PbteeEiley." 
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The  referee  held  that  the  plaintiff  had  no  lien,  because  this 
notice  did  not  contain  the  name  of  the  person  against  whom  the 
claim  wa^made^  and  dismissed  the  complaint^  with  costs.  By  the 
proyifiions  of  the  lien  act  for  the  connties  of  Kings  and  Qneens 
(chap.  478^  Laws  of  1862,  §  1),  a  lien  is  given  to  a  person 
who  furnishes  materials  in  building  bj  virtue  of  any  contract  with 
the  owner,  or  his  agent,  or  with  any  contractor  or  sub-contractor, 
or  any  person  permitted  by  the  owner  of  such  lands  to  build,  upon 
filing  a  notice  as  required  by  the  third  section  of  said  act.  This 
section  requires  the  notice  to  state  the  person  against  whom  the 
claim  is  made,  and  the  name  of  the  owner  of  the  building. 

Mrs.  Bobbins  was  not  a  contractor  within  the  meaning  of  the 
lien  act.    Loonie  y.  Hogany  9  N.  Y.  435. 

By  the  first  section  of  this  lien  act,  a  person  who  has  contracted 
to  sell  shall  be  deemed  the  owner  within  the  meaning  of  the  act. 
This  lien  is  given,  if  at  all,  because  the  owner  permitted  another 
person  to  build  ;  that  such  was  the  design  seems  evident  It  met 
the  objection  encountered  in  Loonie  v.  Hogan^  supra,  by  inserting 
the  clause  under  consideration,  and  by  a  declaration  that  the  legal 
owner  was  to  be  deemed  the  owner,  notwithstanding  an  agreement 
to  sell.  Against  whom  could  the  plaintiff  make  a  claim  other  than 
against  the  real  owner  ?  There  was  no  contractor  or  sub-contrac- 
tor. The  contract  was  not  made  with  the  defendant  or  his  agent. 
Mrs.  Bobbins  was  permitted  to  build  by  the  defendant  The  per- 
son against  whom  the  claim  was  made  and  the  owner  were  identi- 
cal. The  notice  claimed  the  lien,  and  gave  the  name  of  the  owner. 
We  think  it  was  sufficient  to  entitle  the  plaintiff  to  his  lien. 

Judgment  is  reversed  and  a  new  trial  granted  at  special  term, 

oosts  to  abide  event 

JudgmetU  reversed  and  new  trial  granted. 


Bathond  v.  Hanfobd. 

• 

A0iiion  — ii»  attumpsU  en  tpeekU  eontrae^  —  on  con^raet  of  married  iooman  nai 
equitable.    Damages — meaay/re  of.    JuriadicHon — <^  eouwtif  eowri. 

An  executed  contract  maybe  sued  upon  an  implied  aMiiimp«lt,  tad  the  eoa- 

tract  price  wiU  be  the  measure  of  recoveiy. 
An  action  for  work  and  labor  performed  upon  a  contract  with  a  married 

woman  for  the  benefit  of  her  seperate  estate,  hdd,  not  an  equitable  one,  and 

that  the  county  court  had  jurisdiction  of  it. 
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BaymondT.  Hanford. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff  in 
the  Westchester  oonnty  court,  entered  upon  the  report  of  a 
referee.  , 

The  action  was  brought  by  James  H.  Baymond  against  Caroline 
H.  Hanford,  to  recover  for  work,  labor  and  services.  The  com- 
plaint alleged  that  defendant  is  a  married  woman  and  the  owner  of 
certain  real  estate ;  that  plaintiff,  at  defendant's  request,  performed 
work  upon  and  for  the  benefit  of  said  estate  of  the  reasonable  value 
of  $710,  which  defendant  promised  and  agreed  to  pay,  and  that 
defendant  had  paid  $300  thereon.  The  answer  admitted  that 
defendant  was  a  married  woman  and  owned  the  real  estate  mentioned, 
and  denied  that  she  employed  plaintiff. 

Upon  the  .trial,  plaintiff  proved  that  he  had  been  employed 
to  work  under  two  special  contracts,  one  to  work  for  twelve  months 
at  155  per  month,  commencing  April  1,  1872,  which  was  made 
about  the- middle  of  March,  1872,  and  another  to  work  at  $2  per 
day  until  he  got  a  place  elsewhere,  commencing  at  the  termination 
of  the  first  contract,  in  April,  1873,  and  that  he  performed  both  con- 
tracts. The  defendant  moved  for  a  nonsuit,  upon  the  grounds  (1) 
that  the  complaint  being  upon  a  quantum  meruit  proof  of  a  spe- 
cial contract  would  not  sustain  it;  (2)  that  the  first  made  contract 
was  void  under  the  statute  of  frauds;  and  (3)  that  the  action  being 
one  in  which  equitable  relief  is  sought  by  the  plaintiff,  the  county 
court  had  no  jurisdiction.    The  motion  was  denied. 

T.  &.  SwartiDOiU,  for  appellant. 

X.  T.  Tale,  for  respondent. 

Present  —  Babkabd,  P.  J.,  Tappbn  and  Dokohub,  JJ. 

Bars' ABB,  P.  J.  I  can  discover  no  error  in  this  case.  The 
plaintiff  sued  defendant  upon  a  qtiantum  meruit  for  work  and 
labor  done  for  her  upon  her  premises  at  Tarrytown,  she  being  a 
married  woman.  Upon  the  trial,  it  appeared  that  plaintiff  worked 
by  the  year  from  the  1st  of  April,  1872,  to  the  1st  of  April,  1873, 
and  after  that  for  about  a  month,  by  the  day.  An  executed  con- 
tract inaj  be  sued  upon  an  implied  assumpsit,  and  the  contract 
price  will  be  the  measure  of  recovery.  ,  Farron  v.  Sherwood,  17  N. 
Y.  227  ;  FelU  v.  Vestavaii,  2  Keyes,  152. 

Vol-.  VI.  N.  T.  Rep.  —  40 
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Crof ut  ▼.  Wood. 

The  action  is  not  an  equitable  action,  and  the  county  court  had 
jurisdiction  of  it    Maxon  v.  ScoUy  55  N.  Y.  247. 
The  judgment  should  be  affirmed,  with  costs. 

JudgtMnt  affirmed. 


Oboput  r.  Wood. 

Ueeiial  -—  in  deed  of  unrecorded  mortgage  not  not/iee  to  eiubaequonJt  mortgagee, 

A  recital  in  a  deed  to  the  grantor  of  Q.  of  the  existenoe  of  a  prior  onreoorded 
mortgage,  hdd,  not  to  be  notice  to  a  mortgagee  from  G.  of  such  nnieoorded 
mortgage. 

APPEAL  by  defendant,  Matthias  B,  Smith,  from  an  order  at 
special  term  oyerruling  the  report  of  a  referee  to  determine 
the  rights  of  parties  claiming  surplus  moneys  upon  a  foreclosure 
sale. 

The  action  was  brought  by  Sidney  W.  Orof  ut  against  Samuel  M. 
Wood  and  others  to  foreclose  a  mortgage.  After  the  foreclosure 
sale  there  remained  a  surplus,  which  was  claimed  by  defendants, 
Matthias  B.  Smith  and  Polly  Gray.  On  the  28th  of  September, 
1872,  there  being  the  mortgage  in  suit,  and  an  un^corded  one  held 
by  Matthias  B.  Smith,  amounting  together  to  $2,250,  upon  the 
premises,  the  owner  of  the  equity  of  redemption  conveyed  the  same 
to  one  Trimble.  The  deed  contained  this  proTision:  '^  Subject, 
however,  to  two  certain  mortgages,  now  existing  liens  on  said  premi- 
ses, amounting  in  the  aggregate  to  the  sum  of  t2,250."  On  the 
10th  of  October,  1872,  Trimble  conveyed  to  Richard  S.  Gray. 
Both  deeds  mentioned  were  recorded  October  15,  1872.  On  the  Ist 
of  December,  1872,  Richard  S.  Gray  executed  a  mortgage  for 
tl,750  to  PoUy  Gray.  This  mortgage  was  recorded  December  23, 
1872.    That  to  Smith  was  recorded  in  1874. 

The  referee  held  that,  although  the  Smith  mortgage  was  not 
recorded,  the  provision  in  the  deed  to  Trimble  was  notice  to  Polly 
Gray  of  its  existence. 

Alonzo  O.  Famham,  for  appellant 

James  K.  Averill  and  W.  T.  B.  Millihen,  for  respondent. 

Present —  Babistabd,  P.  J.,  and  Dokohue,  J. 
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Giofat  V.  Wood. 

Babnabd,  F.  J.    The  Gray  mortgage  was  first  reporded,  and 
primarily  Mrs.  Oray  has  the  first  lien  by  reason  of  priority  of  record. 
What  has  she  done  whereby  her  mortgage  is  to  be  made  subsequent 
to  the  Smith  mortgage  ?    That  mortgage  was  the  first  in  date  —  was 
giyen  for  a  good  considerationy  bat  was  not  recorded.    Mrs.  Gray 
had  no  actual  notice  of  the  Smith  mortgage.    In  the  deed  from 
Wood  to  Trimble  there  is  this  clause:   '^  Subject,  however,  to  two 
certain  mortgages  now  existing,  liens  on  said  premises,  amounting 
iQ  the  aggregate  to  the  sum  of  $2,250.''    This  deed  is  dated  Septem- 
ber 28th,  1872.    In  October  of  the  same  year  Trimble  conyeyed  to 
Bichard  S.  Gray.    Gray  in  December,  1872,  executed  the  mort^e  to 
FoUy  Gray.    There  was  but  one  mortgage  on  record  when  Mrs.  Gray 
took  her  mortgage  and  when  Trimble  sold  to  Bichard  S.  Gray — the 
Cfrofut  mortgage.    Is  that  clause  in  the  Trimble  deed  notice  of  the 
Smith  mortgage  to  Polly  Gray  ?    What  notice  is  it  P    We  assume 
that  she  searched  and  found  a  deed  dated, three  months  before  she 
took  her  mortgage,  which  recited  that  the  property  was  then  sub- 
ject to  two  mortgages  amounting  to  $2,250.    She  searches  and  finds 
but  one  on  the  record.    No  name  is  given  in  the  deed  of  the  person 
by  whom  or  to  whom  given.     She  takes  her  mortgage  and  records 
it.    Is  this  evidence  to  be  held  sufficient  to  make  her  guilty  of  a 
fraud  as  against  the  Smith  mortgage  in  recording  her  mortgage 
first  ?    Was  she  bound  to  examine  the  Trimble  deed  at  all  ?    Must 
a  person  about  to  take  a  mortgage  epimine  the  deeds  of  the  several 
grantees  of  the  title  about  to  be  incumbered,  to  see  if  those  deeds 
mention  mortgages  not  recorded  ?    If  there  be  an  obligation  to 
examine  the  deeds  and  they  do  recite  the  fact  that  at  its  date  the 
title  is  subject  to  mortgages,  is  this  to  be  notice  of  the  continuance 
of  such  mortgages  as  against  the  record  ?    We  think  Mrs.  Gray 
entitled  to  the  surplus. 

The  order  is  affirmed,  with  costs. 

Order  affirmed. 
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SOBCHAlf  V.    OiTT  OF  BROOKLTlSr. 

TcuBotum^auesMMfU  for  local  tmprofiemenU  in  Broohlffn — irregfUaritiM  in 
aaMBdment  not  ronowMe  eoUateraUy.  BMMory  canstruetion,  Latoi  1861« 
eAop.  298;  1869,  ehap,  liA-- directory  provision. 

By  LawB  1861,  chap.  298,  appointing  a  oommiaaion  to  improve  Atlantic  avenae, 
Brooklyn,  asBesBon  wero  dirooted  to  estimate  the  cost  of  grading  and 
paving,  and  certify  the  sa^e  to  the  commissioner,  and  the  cost  was  to  be 
assessed  upon  lands  fronting  the  avenne,  eta  Heid,  that  the  assessment 
being  imposed  on  the  lands  mentioned  by  the  law  itself,  the  neglect  of  the 
assessors  to  certify  to  the  commissioners  did  not  invalidate  such  asseasment. 

By  Laws  1869,  chap.  744,  the  commisMon  was  ordered  to  complete  the  work, 
roport  the  total  cost  to  the  common  council  beforo  the  1st  of  Jane,  and  the 
assessors  wero  directed  upon  the  making  of  such  roport  to  certify  the  coat 
of  grading,  etc.,  to  the  common  coandl,  and  the  said  cost  was  to  be  assessed 
and  collected  as  provided  iby  the  previous  law.  HM,  (1)  that  the  diroc- 
tion  to  roport  June  Ist  was  only  diroctory,  and  a  roport  made  moro  than  a 
year  afterward  was  a  sufficient  compliance  with  the  law,  and  (2)  that  the 
certificate  by  the  assessors  was  not  essential  to  the  validity  of  the  oaseoo 
ment. 

In  an  action  to  dedaro  void  an  assessment  sale  as  a  clond  on  the  title,  hdd, 
that  irrogalarities  in  the  manner  in  which  the  assessors  performed  their 
duty  could  not  be  roviewed  collaterally. 

APPEAL  by  plamtijBb  from  a  judgment  at  the  special  term  in 
favor  of  defendants. 
The  action  was  brought  by  Marius  A.  Sorehan  and  another, 
trustees  and  executors  under  the  last  will,  etc.,  of  Jacques  A.  La 
Ohaisd,  deceased,  against  the  city  of  Brooklyn  and  another,  to 
vacate  an  assessment  alleged  to  be  invalid  as  being  an  apparent* 
lien  upon  lands  belonging  to  plaintiffs'  estate. 

Anderson  &  Man,  for  appellants. 

JesM  Johnson  and  William  C.  Do  Witi,  for  respondents. 

Present — Baskabd,  P.  J.,  Tappen  and  Dokohub,  JJ. 

Babkabd,  p.  J.  The  plaintiffs  seek  by  action  to  have  declared 
void  certain  assessments,  the  sales  thereunder  and  certificates  on  such 
sales  as  a  cloud  on  their  title.    By  chapter  398  of  tiie  Laws  of  1861, 
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SorchAn  t.  Gltjr  of  Bvooklyn. 


thfi  legislature  appointed  a  commifision  to  improve  Atlantic  ayenne, 
in  the  city  of  Brooklyn.  Under  this  act  fche  assessors  were  directed 
to  estimate  the  cost  of  grading  ahd  paying  the  ayenne.  The  assessors 
were  directed  to  certify  this  cost  to  the  commission,  and  this 
amount  was  to  be  deducted  from  the  whole  cost  of  the  work, 
oad  was  to  be  assessed  upon  lands  fronting  on  the  ayenue,  and 
the  remainder  of  the  cost  was  to  be  assessed  upon  the  first  twelve 
wards  of  the  city  of  Brooklyn.  The  assessors  made  no  certificate 
to  the  commission  beyond  passing  a  resolution  fixing  the  cost  of 
grading  and  paving. 

The  first  objection  made  by  the  plaintiff  is  that  the  omission  to 
give  this  certificate  was  fataL  If  the  commission  imposed  the  tax 
and  only  had  power  to  impose  such  a  tax  as  should  be  certified  by 
the  assessors  the  objection  would  be  a  serious  one.  But  in  thiB 
case  the  commission  laid  no  tax.  The  legislature  imposed  that, 
and  directed  the  assessors  to  lay  it  on  lands  fronting  the  avenue. 
The  omission  to  certify  to  the  commission  had  no  relevancy  to  the 
tax.  It  wopld  simply  inform  the  commission  what  part  of  the 
whole  expense  should  be  laid  on  the  twelve  wards.  Under  this  law 
of  1861  no  tax  was  laid. 

In  1869  (chapter  744,  Laws  of  1869),  the  commission  was  ordered 
to  complete  the  improvement  without  delay,  and  to  report  to  the 
common  council  on  or  before  the  1st  of  June,  1869,  the  total  cost, 
and  the  commission  was  thereby  dissolved  after  said  1st  of  June, 
1869,  and  the  further  work  was  to  be  done  by  the  common  council. 
By  the  second  section  of  this  act  the  assessors  were,  upon  the  mak- 
ing of  such  report,  directed  to  determine  the  cost  of  grading  and 
paving  the  avenue,  and  certify  the  same  to  the  common  council, 
and  the  said  costs  and  expenses  were  to  be  assessed,  levied  and 
collected  as  provided  by  the  previous  law. 

No  certificate  is  proved  to  have  been  given,  and  the  commission 
did  not  report  until  February  28,  1870.  Both  these  objections  are 
urged  against  the  assessment. 

The  direction  to  make  the  report  by  a  certain  date  was  directory, 
and  not  essential  to  the  validity  of  the  tax.  Matter  of  Empire  Oity 
Sank,  18  N.  Y.  199;  Sears  v.  Bumhamy  17  id,  445;  People  v.  Super' 
visors  of  Chenango^  8  id.  818.  The  certificate  to  the  common 
council  was  not  a  step  needed  to  the  validity  of  the  imposition  of 
the  assessments  The  law  imposed  the  tax  for  the  grading  and  pav- 
ing the  avenue,  and  the  assessors  were  directed  to  lay  it    They  got, 
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and  were  to  get,  no  authority  from  the  oommon  connoiL  The  com- 
mon conncil  had^  perhaps,  a  portion  of  the- tax  to  collect  of  certain 
wards  in  the  city,  and  the  information,  as  to  the  amount  which  was 
to  be  deducted  from  the  whole  cost,  may  haye  been  the  reason  why 
the  legislature  directed  the  information  to  be  certified  to  them. 
Bat  the  tax  in  question  was  imposed  by  the  legislature,  and  the 
assessors  must  lay  it  under  the  law. 

The  objection  taken  to  the  manner  in  which  the  assessors  per- 
formed their  duty,  and  the  form  of  their  oath  to  the  tax  levy,  can- 
not be  reviewed  collaterally.  The  assessors  had  jurisdiction  of  the 
subject-matter,  and  their  acts  must  stend  until  reviewed  by  a  direct 
appeal  from  their  determination.  Rusher  y.  Sherman,  28  Barb. 
4:16;  Stanton  y.  Mis,  12  N.  Y.  575;  Buffalo  &  State  Line  R.  JZ.  Co. 
V.  Supervisors  of  Erie,  48  id.  93. 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 


Stbphestb  y.  MmriJnBRLY. 
People  ex  rel  Stephens  y.  MiNinERLT. 

VUlagei — uhen  equUy  wiU  net  rettrain  proceedings  to  ineorporaU. 

Where  proceedhigs  under  the  general  law  to  Incorporate  (Laws  1870,  chap.  291) 
a  village  with  an  area  of  two  aqaare  miles  were  In  progress,  held,  that  the 
fact  that  some  sqaare  mile  within  the  area  did  not  contain  the  population 
required  hj  the  act  would  not  authorize  an  injunction  to  restrain  the  proceed* 
ings  to  inoorporato. 

APPEAL  by  plaintiffs  from  an  order  at  special  term  dissoMng  an 
injunction* 
The  actions  were  brought,  one  by  John  B.  Stephens  and  another 
against  William  F.  Minnerly  and  others,  and  the  other  upon  the 
relation  of  the  same  plaintiffs  against  the  same  defendants  to  restrain 
proceedings  on  the  part  of  defendants  to  incorporate  the  Tillage  of 
North  Tarrytown.    The  opinion  states  enough  facts* 

George  TT.  Parsons,  for  appellants. 

Thomas  Nelson,  for  respondents. 
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Stephens  v.  Minnerly. 

Present — Babnabd,  P.  J.,  and  Dokohub,  J. 

Babnabd,  p.  J.  It  is  proposed,  under  the  general  law,  to  incor- 
porate the  Tillage  of  North  Tarrytown,  to  comprise  an  area  of  two 
square  miles.  Certain  citizens,  residing  or  owning  property  within 
the  proposed  village  limits,  bring  an  action  to  enjoin  the  persons 
and  officers,  of  a  class  designated  by  law  to  act  in  such  cases,  from 
consummating  the  undertaking,  upon  the  allegations  that  some 
square  mile  of  the  mapped  territory  does  not  contain  the  requisite 
population ;  that  plaintiffs  would  be  subjected  to  burdens  of  local 
goremment  vauBtly  disproportionate  to  the  benefits  accruing  there- 
from, and  that  the  proceedings  therefor  for  the  incorporation  have 
not  been  shown  to  be  entirely  formal. 

The  plaintiffs,  if  injured  at  all,  will  suffer  only  in  a  manner  com- 
mon to  the  rest  of  the  villagers,  with  an  unascertainable  difference 
in  degree,  and  therefore,  under  well-settled  rules  of  law,  their  action 
must&il. 

The  attorney-general  also  brings  an  action  upon  the  relation  of 
the  same  parties,  and  for  the  same  purpose.    Very  rarely,  if  ever, 
would  any  two  persons  propose  precisely  the  same  lines  for  the 
boundaries  of  a  village,  and  a  village  government  can  seldom  con- 
fer or  inflict  an  exact  equality  of  benefit  or  injury,  and  yet,  local 
governments  are  authorized  for  a  beneficial  purpose,  and  are  gene* 
raHj  administered  with  beneficial  results.    Courts  should  hesitate 
before  dispensing  equity  to  the  possible  subversion  of  law,  through 
a  broad  doctrine  that  might  permit  a  public  officer,  upon  affidavits, 
to  stop  in  limine  the  formation  of  any  proposed  local  government. 
Even  if   no  doubt-  existed  as  to  the  authority  of  the  attorney- 
general  to  maintain  this  action,  the  law  has  provided  sufficient 
redrefls  in  case  of  failure  to  perfect  a  legal  incorporation,  and  the 
iactsj  as  presented  to  the  court,  do  not  call  for  the  fetters  of  a  pre- 
liminary injunction. 

The  order  is  affirmed,  with  costs. 

Ord&r  affirmed. 
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Mattek  of  Ealbfleisch. 

(hnMftUanal  law — local  act  wUh  UUe  not  embracing  pnmdons  of  aat.    La/M 

1874,  ekap.  G89,  me  18,  g  86,  vncMuiiUutiowU, 

Chapter  589  of  the  Laws  of  1874,  wliicb  is  entitled  "  An  act  to  amend  an  act 
to  amend  the  charter  of  the  city  of  Brooklyn,  and  the  varioas  amendments 
thereof,  passed  June  28th,  1878,  and  to  further  amend  the  charter  of  the  dty 
of  Brooklyn,"  contains  this  (Title  18,  %  88),  '*  All  assessments  heretofore 
lud  in  said  city  for  any  local  improvement  are  hereby  confirmed,  and  the 
amount  of  the  same  is  hereby  leried  as  a  tax  on  the  several  pieces  or  pai^ 
oels  of  land  on  which  the  same  has  been  heretofore  assessed  and  appor- 
tioned/' Hdd,  that  the  act  being  local,  and  the  subject  of  confirming  assess- 
ments not  being  included  in  the  title,  the  provision  mentioned  was  uncon- 
stitutional. 

APPEAL  by  petitioners  from  an  order  at  special  term  denying 
a  motion  to  vacate  an  assessment. 
There  were  several  petitions,  three  by  Charles  H.  Ealbfleisch  and 
others,  executors  nnder  the  will  of  Martin' Ealbfleisch,  and  one  by 
James  W.  Eieman  to  vacate  an  assessment  for  grading  and  {WTing 
Grand  street  in  the  city  of  Brooklyn.  Sufficient  facts  appear  in 
the  opinion. 

F.  P.  BeUainy,  for  petitioners. 

Wfn.  C.  De  Witt,  for  the  city  of  Brooklyn. 

Present — Babkabd,  P.  J.,  and  Donohtjb,  J. 

Babkabd,  p.  J.  The  legislature,  by  chapter  358  of  the  Laws  of 
1858,  authorized  this  court  to  vacate  any  assessment  for  local 
improvements  when  there  shall  be  fraud  or  legal  irregularity 
alleged  and  proven  to  have  been  committed.  This  act  has  been 
extended  to  the  city  of  Brooklyn.    Chap.  63,  Laws  of  1862,  §  43. 

By  chapter  169  of  the  Laws  of  1861,  the  legislature  enacted  that 
the  common  council  of  the  city  of  Brooklyn  shall  have  power  to 
grade  and  pave  the  stree^  of  the  city,  ^'but  no  proceedings  shall  be 
had  unless  upon  a  petition  signed  by  a  majority  of  the  persona 
owhing  land  situate  on  the  line  of  the  said  improvement" 


FEBRUARY  TERM,  1875.  321 


raf^^rrar^-^^ 


Hatter  of  KienMm. 


In  November,  1871,  the  common  council  ordered  Grand  street, 
between  Bush  wick  and  Metropolitan  avennes,  to  be  graded  and 
payed  with  Belgian  pavement.  Thi^  was  done  upon  a  petition  of 
less  than  half  of  the  owners  of  property  along  the  line  of  the 
improvement.  Upon  the  order  of  the  common  conncil  the  assessors 
levied  npon'  the  petitioners'  lands  the  several  assessments  for  this 
local  improvement.  The  common  council  had  no  power  to  order 
the  improvei^ent  at  the  expense  of  the  property-owners. 

The  assessment  was  irregular  and  should  be  set  aside,  unless  the 
legislature  haye  remedied  the  defect  by  chap.  589,  Laws  of  1874. 
The  title  to  this  act  was  ''  An  act  to  amend  '  an  act  to  amend  the 
charter  of  the  city  of  Brooklyn  and  the  various  amendments  thereof,' 
passed  June  28,  1873,  and  to  farther  amend  the  charter  of  the  city 
of  Brooklyn."  At  the  end  of  title  18  was  added  section  36,  and  at 
the  close  of  section  36  was  inserted  this  provision  3  ^^  All  assess- 
ments heretofore  laid  in  said  city  for  any  local  improvement  are 
hereby  confirmed,  asd  the  amount  of  the  same  is  hereby  levied  as 
a  tax  on  the  several  pieces  or  parcels  of  land  on  which  the  same  has 
been  heretofore  assessed  and  apportioned." 

The  assessment  in  question  was  not  confirmed  by  the  common 
council  until  after  the  passage  of  this  law.  It  cannot,  therefore,  be 
held  to  be  affected  by  it. 

There  is  a  still  more  fatal  objection  to  the  law  of  1874  in  refer- 
ence to  those  assessments.  It  is  a  local  law.  This  subject  of  con- 
fiitning  assessments  theretofore  laid  is  not  included  in  its  title.  A 
more  flagrant  case  of  the  abuse  sought  to  be  prevented  by  the  con- 
stitution cannot  well  be  imagined. 

The  legislature  have  repeatedly  authorized  the  court  to  set  aside 
illegal  assessments.  This  power  was  again  given  in  1873,  and  in 
1874.  Under  the  above  general  title  to  amend  a  charter  containing 
hundreds  of  sections,  a  clause  is  inserted  that  '^all  assessments 
heretofore  laid  "  for  local  improvements  are  confirmed.  We  think 
the  act  void  as  to  these  assessments.  Ruber  v.  People,  49  N.  Y.  132, 
and  cases  there  cited. 

The  order  should  be  reversed  and  an  order  made  that  the  report 
of  the  referee  be  confirmed  and  the  assessments  vacated. 

Ordered  accordingly, 

Vor.  VI,  N.  T.  Rkp.  —  41 
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Fraudulent  conveyance — what  is,  as  to  subsequent  creditors,' 

L.  intending  to  go  into  business,  but  not  being  in  debt  at  the  time,  made  a 
voluntary  oonveTanoe  of  his  property  to  another  with  the  intent  of  securing 
it  from  the  oontingendes  of  his  proposed  business.  The  oonveTance  was 
not  put  on  record  or  publicly  known,  and  L.  kept  possession  of  the  property. 
Seld,  that  the  conveyance  was  fraudulent  and  void  as  to  subsequent  credi- 
tors of  L. 

APPEAL  by  defendants  from  a  judgment  in  favor  of  plaintiSs 
entered  upon  a  decision  of  the  court  at  special  term. 

The  action  was  brought  by  Merwin  S.  Hawley  against  Artemus 
E.  Sackett,  administrator^^  etc.,  of  John  F.  Lockwood,  deceased,  and 
others,  to  set  aside  a  conveyance  of  real  estate,  made  by  said  Lock- 
wood  during  his  life-time,  as  fraudulent.  In  1864,  Lockwood  con- 
Teyed  the  real  estate  in  question  to  defendant  Sackett,  in  trust  for 
his,  Lockwood's,  wife  and  heirs.  At  that  time  Lockwood  intended 
to  go  into  a  speculative  business,  and  did  go  into  such  bnsineas, 
and  failed  in  1867.  The  deed  was  without  consideration.  At  the 
time  it  was  made  Lockwood  was  worth  over  $30,000,  besides  the 
property  conveyed,  which  was  worth  about  $13,000.  The  deed  was 
not  put  on  record  until  after  his  death.  The  debt  due  plaintiff  was 
incurred  after  the  execution  of  such  conveyance. 

The  court  found,  as  a  matter  of  fact,  that  Lockwood  intended  to 
release  the  property  from  any  liability  in  case  he  should  be  uaf or* 
tunate  in  business. 

Sackett  <&  Smith,  A.  Anthony  and  0.  Wheaton,  for  appellants. 

Marshall  £  Clinton,  for  respondents. 

Present  —  Tapped  and  Donohue,  J  J. 

DoKOHTJE,  J.  In  this  case  the  bill  is  filed  for  the  purpose  of 
tsetting  aside  a  conveyance  made  when  the  defendant,  being  out  of 
business,  bu^  contemplating  going  into  business,  sought  to  so  place 
the  property  proceeded  against  beyond  the  reach  of  any  creditor  to 
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vhom  he  might  afterward  become  indebted.    The  complaint  charges 
the  character  of  the  attempt  to  be  to  cover  the  property. 

The  cause  was  tried  before  Mr.  Justice  Babnabd  without  a  jury. 
It  was  admitted  that  the  defendant  Lockwood  became  insolvent 
after  this  conveyance,  and  that  plaintiff  held  a  judgment  against 
him.  It  is  perfectly  clear,  from  all  the  evidence,  that  the  nature 
and  even  fact  of  the  conveyance  made  by  Lockwood  was  kept  from 
record  and  concealed,  and  the  land  treated  as  Lockwood's.  Lock- 
wood  continued  to  pay  his  own  money,  taken  out  of  the  business, 
on  the  place. 

It  seems  to  be  perfectly  clear,  from  the  evidence,  that  the  intent 
in  making  this  conveyance  was  exactly  what  the  complaint  states, 
to  keep  the  conveyance  from  any  subsequent  creditor,  should  he 
want  it,  reserving  to  himself  the  certainty,  that  during  life  he 
might  have  the  use  of  it.      All  this  remained  secret    from  the 
creditors  —  the  deed  not  being  recorded  until  after  the  insolvency 
and  death  of  Lockwood,  and  the  trustee  was  the  father  of  the  wife  of 
Lockwood.      Even  the  acknowledgment  for   any  purpose  seems 
doubtful;  from  the  statement  of  the  trustee  it  appears  to  me  at  least 
doubtful  if  it  ever  was  properly  acknowledged;  the  deed  has  no 
subscribing  witness;  Lockwood,  the  witness  says,  asked  him  to  get 
it  acknowledged,  which  the  witness  says  he  did  ;  he  does  not  pre- 
tend that  either  Lockwood  or  his  wife  were  present,  and  from  the 
statement  it  would  seem  as  though  the  acknowledgment,  was  put 
on  without  the  presence  of  the  parties. 

None  of  these  findings  substantially  are  disputed:  1.  That  intend- 
ing to  go  into  business  he  made  the  conveyance  to  secure  against 
future  contingencies;  2.  That  the  trust  was  not  publicly  known; 
3.  That  there  was  no  money  consideration  between  the  parties  to 
the  trust  deed;  4.  That  at  the  time  of  the  trust  deed  Lockwood 
intended  to  retain  the  property  to  his  use,  in  case  he  should  be 
unfortunate  in  business.  On  all  these,  as  questions  of  fact,  there 
is  no  doubt;  the  evidence  not  only  sustains  the  findings,  but  would 
not  sustain  any  other.  The  same  remark,  as  matter  of  fact,  applies 
to  the  refusals  to  find,  and  the  only  point  before  us  seems  to  be 
whether,  on  the  facts,  the  property  can  be  reached;  the  sixth  and 
seventh  exceptions  going  to  that  point. 

On  the  whole  facts  in  the  case  the  conclusion,  it  seems  to  me, 
cannot  be  aToided.  that  the  intent  of  the  party  in  making  the  con- 
veyance was,  in  fact,  to  retain  the  property  in  case  of  failure,  and 
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under  the  Bevised  Statates,  part  II,  tit  3,  chap.  7  ()3  B.  S.  134) 
(that  being  a  question  of  fact,  waa  properly  foiin4)j  the  case  comes 
directly  within  the  principle  of  Caw  y.  Phelps,  39  N*  Y.  164;  Car- 
petUer  v.  Boe,  10  id.  227.  The  fact  that  the  debt  was  sabsequent 
does  not  affect  the  case.  Ibx  y.  Mayer,  54  N.  Y.  135.  And  the 
deed  in  Mrs.  Lockwood's  name,  being  part  of  the  same  intent 
merged  in  the  trust  deed,  must  go  with  it 
The  judgment  should  be  affirmed,  with  costs. 

Judgment  affinned. 


Bedell  v.  Bedell. 

Eedcisnon — of  contract  for  fraud — party  ieeking,  mud  reetore  aeaiU, 

Plaintiff  and  her  sister,  ander  the  wiU  of  their  mother,  received  the  mothes^s 
entire  estate,  the  brothers  of  plaintiff  receiving  nothing.  '^h/&  brotheis 
threatened  to  contest  the  wiU,  and  stated  to  plaintiff  that  the  mother's  family 
physician  had  told  them  that  the  moUier  was  insane  when  she  made  it.  This 
was  untrue,  but  plaintiff  was  induced  to  transfer  to  them  pertain  securities 
belonging  to  the  estate,  in  consideration  of  which  they  withdrew  their  oppori- 
tion,  and  the  will  was  admitted  to  probate.  Plaintiff  then  bxou^t  action  lo 
rescind  the  transfer  for  fraud.  J3dd  (Barnauo,  P.  J.,  dissenting),  t)kat  apt 
being  able  to  restore  the  brothers  to  the  position  they  occupied  before  the 
transfer,  so  as  to  enable  them  to  contest  the  will,  plaintiff  could  not  be 
allowed  to  iesci4d  her  contract. 

APPEAL  by  defendants  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  decision  of  the  court  at  special  term. 
The  action  was  brought  by  Emma  A.  Bedell  against  Charles  W. 
Bedell  and  another  to  compel  a  re-assignment  of  certain  mortgages 
to  plaintiff,  which  were  alleged  to  have  been  assigned  by  plaintiS 
under  a  misapprehension  as  to  the  validity  of  a  will,  resulting  from 
false  statements  of  defendants,  and  for  an  accounting.  The  fiicta 
appear  in  the  opinion. 

B.  More,  for  appellant. 

C.  M.  Benson  and  D,  P.  Barnard,  for  respondents. 

Present  —  Barnard,  P.  J.,  Tappek  and  Doxohue,  JJ. 


r 
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Tapi^sit,  J.  This  id  an  appeal  from  a  judg^nent  in  favor  of 
Die  plaintHfy  on  it  itkl  at  the  Kingfl  special  term. 

The  plabi^ff  sotight  to  set  aside  certain  assignments  of  mort- 
gages, Wbioh  aelrignmenti^  she  had  made  to  the  defendants,  alleging 
them  to  hiiT^  beeb  without  Consideration,  and  to  hare  been  obtained 
from  her  by  false  itnd  fraudulent  statements  oil  the  part  of  the 
defetidantB^ 

The  plainftifl  is  sistet  to  the  defendants.  Their  mother,  Lydia 
S6ddl>  died  on  the  20th  of  December,  1871,  learing  a  will  whereby 
lier  propeity  was  givent  to  the  plaiiitift  and  to  Louisa,  the  plain^ 
fifTs  sifter,  to  the  exclusion  of  the  brothers.  These  brothers  (being 
the  defenddtnts  in  this  action)  threatened  to  contest  the  will  on  the 
ground  of  the  incapacity  ol  the  testatrix,  by  reason  of  alleged 
insanity;  and  ihfe  mortgages  n^ere  assigned  to  them  after  proof  of 
fte  will,  to  torry  out  an  ^gieemeht  of  settlement,  whereby  they 
withdrew  aU  Opposition.  The  plaintiff  consulted  several  family 
friends,  and  they  told  her  the  matter  of  settlement  with  her  brothers 
Mad  better  be  arrange  among  themselves.  She  testifies  that  one 
of  the  friends  seemed  inclined'  to  think  she  ought  to  divide  with  the 
blathers.  Her  sister  Louisa  does  not  contest  the  settlement;  she 
l^articipated  therein,  and  is  satisfied  therewith.  She  testifies  that 
ih&  Was  willing  from  the  first,  and  that  she'  thiiiks  her  sister,  the 
plaintiff,  did  it  voluntarily  of  her  own  free  wilL 

The  attending  physician  testifies  that  he  never  stated  to  the 
defendants  that  their  mother  was  insane;  the  assertion  that  he  did 
so  state  is  testified  by  the  plaintiff  to  have  been  made  to  her  by 
Ihe  defendants  and  to  have  influenced  her  in  consenting  to  the 
settlentent  which  she  now  seeks  to  revoke.    Heif  sister  Louisa  testi- 
fies that  the  defendants'  talk  about  their  mother's  insanity  did  not 
make  her  believe  that  she  was  insane;  that  Emma^  the  plaintiff,  said 
she  was  not  insane,  and  that  defendants  could  not  break  the'  Will. 
The  plaintiff  had  abundant  opportunity  to  know  ^very  fact 
bearing  oA  the  question  of  her  mother's  capacity;  the  brothers  and 
sifters  dwelt  with  their  mother  as  one  family,  under  the  sanie  roof, 
long  before  the  mother's  death,  ahd  at  the  time  thereof  and  for 
some  time  thereafter. 

A  brief  review  of  the  circumstances  attending  the  making  of  the 
Will  AcmB  activity  and  secrecy  on  the  part  of  the  plaintiff ;  the 
alaldMg  of  the  wiU  and  the  death  of  the  testatrix  appear  to  have 
lappened  on  the  same  day,  the  20th  December,  1871.    A  lawyer 
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was  sent  for  by  request  of  testatrix ;  the  plaintiff  says  her  sister 
Louisa  carried  the  message.  Louisa  says  she  did  not  The  brothers 
had  a  place  of  business  two  blocks  off^  but  they  were  not  summoned. 
Three  days  afterward  one  of  them  asked  plaintiff  if  their  mother 
had  not  made  a  will,  and  she  told  them  **  she  did  not  know  any 
thing  about  it.''  They  seem  to  have  ascertained  the  fact  at  the 
surrogate's  ofiQce,  by  the  usual  citations,  or  in  some  other  way. 
The  will  was  proved  on  the  19th  of  January,  1872 ;  the  opposition 
to  the  will  was  pending  for  some  time  previous,  and  friends  were 
consulted ;  assertions  made  by  the  defendants  of  their  mother's 
incapacity  for  the  causes  stated,  and  by  the  plaintiff  and  her  sister 
to  the  contrary.  The  agreement  for  settlement,  whereby  the  broth- 
ers were  to  receive  18,000  of  the  estate,  was  made,  and  in  the  fol- 
lowing month  of  March,  after  the  will  was  proven  without  opposi- 
tion, and  letters  testamentary  issued,  the  mortgages  in  question 
were  assigned  by  the  executors,  to  the  defendants,  in  execution  of 
the  agreement,  and  in  the  following  month  of  December,  the  plain- 
tiff instituted  this  action.  The  plaintiff  and  Mr.  Lowry,  who  appears 
to  have  been  the  family  solicitor,  were  the  executors. 

The  brother,  Charles,  was  at  one  time  the  plaintiff's  guardian  ; 
he  had  an  accounting  and  release  in  the  surrogate's  office  about  the  • 
4th  of  November,  1871 ;  before  this  will  was  made,  and  thereafter  and 
until  June,  1872,  he  took  charge  of  the  plaintiff's  affairs  as  an  agent, 
and  then  she  testifies  she  discharged  him.  The  following  extract 
from  her  testimony  indicates  that  she  knew  as  much  of  her  mother's 
condition  and  of  the  physician's  opinion  as  any  one  : 

"  Q.  You  knew  a  will  was  drawn  ?  A.  I  supposed  it  was  drawn  that 
afternoon,  but  I  did  not  see  it,  and  could  not  say  if  it  was  a  will. 
I  was  not  with  her  myself. 

."  Q.  Were  you  in  the  room  when  your  mother  signed  the  instru- 
ment ?    A.  I  was. 

"  Q.  Did  you  see  any  of  the  witnesses  sign  any  instrument?  A.  Yea. 

"  Q.  Was  she  perfectly  sound  in  mind  ?  A.  I  know  nothing 
about  that  except  what  the  physician  told  me  from  time  to  time-** 

The  other  sister  says  she  and  the  plaintiff  and  Mr.  Marcellos 
were  present,  and  she  knew  it  was  a  will. 

We  think,  upon  a  review  of  the  whole  case,  that  the  settlement 
was  made  for  family  reasons  and  for  peace.  The  assertion  of  the 
plaintiff  that  she  was  induced  to  agree  to  a  settlement  already  vol- 
untarily agreed  to  by  her  sister,  by  reason  of  any  false  statement 
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made  by  the  defendants,  is  not  sustained.  The  judge  at  special 
term  says  she  discussed  the  matter  with  her  sister  and  Mr.  Lowryi 
and  deliberately  made  the  assignment ;  that  she  did  not  act  in  haste 
and  was  influenced  by  a  meritorious  wish  to  promote  &mily  har- 
mony. 

There  is  another  view  of  this  case,  however,  which,  upon  the 
law,  bars  a  recovery  ;  the  defendants  have  foregone  and  lost  their 
right  to  contest  the  will,  and  the  plaintiff  cannot  restore  them  to 
the  position  they  had  before  the  will  was  proven. 

The  plaintiff,  by  an  agreement  of  settlement,  procured  the  defend- 
ants to  withdraw  their  intended  opposition  to  the  probate  of  thd 
will,  and  thereupon  it  was  proven  and  established.  After  this  the 
agreement  was  carried  out  by  the  execution  of  the  assignments  of 
mortgages  in  question.  Plaintiff  has  tlie  benefits  conferred  and, 
the  estate  bequeathed  by  the  will.  If  the  defendants  are  now  to 
give  up  what  they  received  under  this  agreement,  it  should  be  on 
condition  that  their  right  to  oppose  the  will  be  restored  to  them> 
but  this  cannot  be. 

The  agreement  was  valid,  and  whether  they  would  have  succeeded 
in  the  litigation  is  not  the  test.  Seaman  v.  Seaman^  12  Wend.  381. 
If  the  members  of  a  family  settle  among  themselves  the  dispute 
which  may  arise  touching  an  inofficious  will  which  is  about  to  be 
contested  and  litigated,  the  settlement  ought  to  be  final  when  its 
conditions  are  fully  performed. 

If  a  contract  is  sought  to  be  rescinded  for  fraud,  the  party  claiming 
rescission  must  restore,  or  offer  to  restore,  that  which  he  has  gained 
by  reason  of  the  contract  before  he  can  claim  its  rescission.  Sinclair 
V.  mill,  3  N.  Y.  Sup.  74 ;  Cohb  v.  Hatfield,  46  N.  Y.  533 ; 
Hogan  v.  Weyer,  5  Hill,  389.  And  if  there  can  be  no  restoration, 
there  can  be  no  rescission.     Pullman  v.  Alley,  63  N.  Y.  607. 

The  judgment  should  be  reversed  and  a  new  trial  granted  at 
special  term,  costs  to  abide  event. 

Babnabd,  p.  J.,  dissenting.  The  defendant  obtained  from  the 
plaintiff  a  transfer  of  $8,000  on  mortgages  by  virtue  of  an  allega- 
tion that  they  intended  to  contest  a  will  which  the  mother  of  all 
the  parties  had  made  in  favor  of  plaintiff,  and  her  sister ;  that 
such  contest  was  to  be  based  on  the  insanity  of  the  mother  at  the 
date  of  the  execution  of  the  will,  and  that  they,  the  defendants, 
had  been  told  by  the  family  physician  that  testatrix  was  insane  at 
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that  time.  The  testatrix  was  not  insane,  and  the  doctor  had  not 
said  she  was.  The  transfer  was  made.  No  objections  to  the  pro* 
bate  were  filed,  and  the  will  was  proven.  The  plaintiff,  since  the 
probate,  has  discovered  the  falsehood  asserted,  and  seeks  to  recover 
back  her  property  as  having  been  procured  by  fraud.  Two  objec- 
tions are  made  to  her  recovery. 

The  first  is  that  the  finding  of  the  court  below  should  be  reversed 
as  against  evidence. 

There  was  but  one  witness  sWom  as  to  the  allegation  made  by 
the  defendant  as  to  what  the  doctor  had  said  about  the  insanity  of 
the  testatrix,  and  that  Was  the  plaintiff.  Neither  defendaiit  was 
sworn.  It  is  admitted  by  the  answer  that  the  defendants  did 
allege  insanity  as  the  basis  of  their  proposed  contest,  but  neither 
defendant  denied  having  told  plaintiff  that  the  doctor  had  said  to 
them  or  one  of  them,  that  she  was  insane.  In  the  absence  of  such 
denial,  I  do  not  see  how  an  appellate  court  could  disturb  a  finding. 

The  second  objection  is,  assuming  the  false  statement,  that  the  will 
having  been  admitted  to  probate,  it  is  not  now  possible  to  reinstate 
the  parties  in  the  position  they  were  in  before  the  transfer,  and 
that  therefore  plaintiff  must  fail. 

The  principle  is  well  settled  where  property  is  acquired  by 
fraud,  the  party  seeking  to  recover  back  the  fraudulently-acquired 
property,  must  give  up  all  benefits  of  the  bargain.  In  this  case, 
under  the  evidence,  the  plaintiff  haS  obtained  nothing.  The  tes- 
tatrix was  not  insane,  and  the  doctor  never  said  she  was.  The  con- 
test threatened,  was  itself  a  pretense  based  upon  falsehood. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  reversed  and  n4w  tfial  ordered* 


Pbople  v.  Sammis. 


Criminal  law '^change  of  place  of  truU-^tohat  i$  eteenUai  to  atUhofiu  ekeh 

change. 

It  li  the  right  of  both  the  people  and  the  person  aecueed  of  crime  to  har«  flw 
trial  take  place  in  the  county  where  the  crime  is  alleged  to  have  beeil  eooa- 
mitted.  and  when  the  accused  UppUeS  to  change  the  place  of  trial  he  mnsC 
make  a  clear  case,  that  by  reason  of  popular  passion  or  prejudice,  he  cannot 
have  a  fair  and  impartial  trial  in  the  county  where  the  venue  is  laid. 
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Aecoidingly,  whoro  ftf&dATits  only  stated  tbe  bdliei  of  peneiiB  Ifkai  m  lair 
trial  could  not  be  had,  and  the  only  fact  establiehed  was  that  there  was  great 
excitement  in  respect  fo  an  allege  crinid,  and  thitt  tewvpApeni  had  articles 
more  or  less  expressing  the  pablic  passion,  but  no  passion  or  prejudice  was 
shown  to  exist  as  to  the  guilt  of  any  p«rtiealar  person,  keld^  that  there  was 
not  sach  a  state  of  feeling  shown  as  would  authorize  a  change  of  venue. 

APPEAL  by  defendants  from  an  order  a't  sp^acl  term  denying 
defendant's  motion  to  change  the  place  of  trial. 
The  defendants  were  Royal  Saminis^    Rudolph   Sammis   and 
George  B.  Banks.    There  were  two  indictments  —  6ne  for  assault 
and  batteiy  and  one  for  mnrder  in  the  second  degree.     Oiie  indict- 
ment was  against  Royal  and  Radolph  Sammis.     The  other  against 
^yal  Sammis  and  Bank^.    The  person  alleged  to  be  murdered, 
and  in  the  attack  upon  whoih  the  assault  and  battery  and  riot 
Were  charged  to  hav^  occurred,  Was  dne  Gharies  O.  K^lsey,  a  resident 
of  Huntington  in  Suffolk  county.    The  affidavits  consisted  of  first 
that  of  Royal  Sammid,  Which  set  forth  that  said  Kelsey  had  dis- 
appeared ;  that  portions  of  a  iinitilated  human  body  had  been 
found,  believed  to  be  his ;  that  these  f^ts  were  matters  6t  great 
and  extraordinary  notoriety  not  only  in  the  town  of  Huntington, 
but  in  the  county  oi.  Suffolk ;  that  newspapers  published  in  the 
county  of  Suffolk  had  charged  these  defendants  with  the  crimes 
for  which  they  were  indicted,  and  had  been  for  a  long  tinle  filled 
with  inflammatory  and  denunciatory  articles,  and  had  stimulated  a 
bitter  public  feeling  against  defendants.     Extracts^  of  a  violent 
character,  published  in  a  newspaper  issued  in  the  town  of  Huntings 
ton,  and  also  extracts  from  papers  published  in  New  York  city 
were  set  forth.    The  affidavit  further  alleged  that  the  Suffolk  Buh 
lettn,  one  of  said  papers,  circulated  largely  throughout  Suffolk 
county,  and  that  by  reason  of  the  prejudice  and  excitement  exist- 
ing in  said  county  a  fair  trial  could  not  be  had.     l^hirty-four  affi- 
davits by  as  many  residents  of  the  town  of  Huntington  set  forth 
the  belief  of  deponents  in  the  matters  set  forth  in  the  affidavits 
of  Sammis.     Not  one  of  the  supporting  affidavits  set  forth  a  fact 
occurring  outside  of  the  limits  of  the  town  of  Huntington,  and 
the  moving  affidavits  were,  to  a  great  extent,  as  to  the  feeling  in 
the  county  statements  of  belief. 

The   opposing  affidavits  denied  the  statements  made,  and  set 
forth  facts  corroboratory  of  the  denial. 

Vol.  VI,  K  T.  Kep.  —  42 
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John  R.  Fellows  and  Charles  W,  Brooke,  for  appellanU. 

/.  H.  Tuthill  and  Frajicis  C.  Barlow,  for  the  people. 

Present  —  Barxasd,  P.  J.,  Tappen  and  Donohue,  JJ. 

Babnard^  p.  J.  Ne  sufficient  case  is  made  to  change  the  place 
of  trial  upon  these  indictments.  It  is  the  rights  both  of  the  peo- 
ple and  of  the  person  accused  of  crime^  to  have  the  trial  take  place 
in  the  county  where  the  crime  is  alleged  to  have  been  committed. 
When  an  accused  person  applies  to  change  the  place  of  trial,  he 
must^  under  all  the  cases  make  a  clear  case^  that  by  reason  of  popu- 
lar passion  or  prejudice^  he  cannot  have  a  fair  and  impartial  trial 
in  the  county  where  the  venue  is  laid.  People  v.  Vermilyea,  7  Cow. 
139 ;  People  v.  Bodine,  7  Hill,  147.  Affidavits  stating  belief  of 
persons  that  a  fair  trial  cannot  be  obtained,  are  not  sufficient ;  facts 
and  circumstances  must  be  established  by  the  moving  papers. 

The  only  facts  established  by  the  defendant  on  this  application 
are  that  great  excitement  exists  in  Suffolk  county  in  reference  to 
an  inhuman  and  nameless  outrage  on  Charles  0.  Kelsey ;  that  the 
public  newspapers  in  the  town  of  Huntington,  where  the  crime  was 
committed,  have  had  articles  more  or  less  expressing  the  popular 
passion. 

I  fail  to  discover  that  any  passion  or  prejudice  exists  as  to  the 
guilt  of  any  particular  person.  If  the  fact  be  that  a  proposed 
juror  has  made  up  his  mind  as  to  the  portion  of  the  body  found  in 
Huntington  bay  being  the  remains  of  Charles  G.  Kelsey,  such 
juror  can  be  set  aside  as  having  made  up  an  opinion  upon  a  dis- 
puted fact  essential  to  the  guilt  of  the  accused. 

There  is  no  such  a  state  of  feeling  shown  by  the  papers  as  to 
authorize  us  to  say  that  a  jury  of  Suffolk  county  cannot  patiently 
hear  and  justly  consider  and  decide  upon  the  evidence  which  may 
be  adduced  before  them  upon  the  trial  of  these  defendants. 

The  order  should  be  affirmed. 

DoNOHUE,  J.,  dissented. 

Order  affirmed^ 
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Evans  v.  United  States  Life  Insurance  Company. 

Insurance — ^  poUcy  —  eondUian  avoiding  poUey.    Waiver — what  is  not, 

A  life  insurance  policy  contained  a  provision  that  if  the  insured  should,  with- 
out the  written  consent  of  the  insurer, "  between  the  Ist  of  July  and  1st  of 
Xorember,  visit  those  parts  of  the  United  States  which  lie  south  of  the 
Bouthem  boundaries  of  Virginia  and  Kentucky,  this  policy  shall  be  void." 
The  insured  had  a  permit  allowing  him  to  remain  south  until  July  1.  He 
remained  after  that  time.  On  the  27th  of  October,  when  the  premium  on 
the  policy  was  due,  an  agent  of  the  insured  tendered  it  to  the  insurer.  The 
one  in  charge  of  the  office  of  the  insurer  demanded  an  additional  premium 
on  account  of  the  insured  being  south,  and  promised  to  keep  the  policy  alive 
until  the  next  day,  to  enable  the  agent  to  communicate  with  one  interested  in 
the  policy.  The  next  day  an  agent  tendered  the  amount  of  the  premium  and 
additional  premium,  which  was  refused  on  the  ground  that  the  policy  had 
lapsed  by  reason  of  non-payment  of  the  premium  and  extra  risk.  Held,  (1) 
that  by  reason  of  the  insured  remaining  south  after  the  time  permitted,  the 
condition  of  the  policy  was  broken  and  the  policy  void,  and  (2)  that  the  acts 
of  the  insurer  did  not  amount  to  a  waiver  of  the  condition. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  William  Evans  against  The  United 
States  Life  Insurance  Company^  in  the  city  of  New  York^  upon  a 
policy  issued  by  defendant  upon  the  life  of  one  Charles  A.  Starr, 
in  favor  of  one  Leddell^  and  by  Leddell  assigned  to  plaintiff  after 
the  death  of  Starr.     Sufficient  facts  appear  in  the  opinion. 

Edgar  8.  Van  Winkle,  for  appellant. 

William  W.  Nbiihrup,  for  respondent,  cited  Posi  v.  JEifia  Im. 
Co.y  43  Barb.  363;  Forbes  y.  Am.  Mut  Life  Ins.  Co.,  15  Gray, 
249;  Pope  v.  Diimnore,  8  Abb.  429;  S.  0.,  29  Barb.  367;  Story  on 
Agency,  §§  127,  133;  Bliss  on  Life  Ins.,  §§  266,  267;  CarroU  v. 
Charter  Oak  Ins.  Co.,  10  Abb.  (N.  S.)  166;  XolffersY.  Guard.  Life 
Ins.  Co.,  id.  176;  Sheldon  y.  Atl.  F.  and  M.  Ins.  Co.,  26  N.  Y. 
460;  Liddh  T.  Market  F.  Ins.  Co.,  29  id.  184;  Boehen  v.  JVillia^nS' 
burg  City  Ins.  Co.,  35  id.  131;  Shearman  v.  Niagara  F.  Ins.  Co., 
46  id.  526;  Bodine  v.  Exchange  F.  Ins.  Co.,  51  id.  117;  RipTsy  v. 
JEtna  Ins.  Co,,  30  id.  136,  164;  Trustees  First  Baptist  Church  v. 
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Brooklyn  F.  Ins.  Co.,  19  id.  305;  Fi-ied  v.  SoycU  Ins.  Co.  of  Liver- 
pool,  47  Barb.  127. 

Present — Babnard,  P.  J.,  TAPPEKand  Dokohue,  J  J. 

Tappb^,  J.  This  is  in  aj^peal  from  a  judgment  entered  in  Kings 
doonty'  on  the  report  of  a  referee-  in  favor  of  the  plaintiff. 

Th6  defendants,  Oh  the  28th  of  Octohet,  186f9,  issued  a  policy  on 
the  life  of  Charles  A.  Starr  for  16,500,  payable  at  his  death  io 
Samuel  Leddell.  Shortly  after  Starr  went  to  Louisiana,  where  he 
remained  until  his  death,  on  the  18th  day  of  March,  1872,  and 
Leddell  thereafter  assigned  his  claim  on  the  policy  to  the  plaintiff. 
Starr  had  a  written  permit  from  the  company,  dated  Norember  1, 
1869,  to  go  to  JTew  Orleans  to  reside  there  and  return,  the  permit 
to  expire  July  1, 1870.  When  payment  of  premium  was  due,  Octo- 
ber 27, 1$70,  Leddell  sent  an  agent  to  the  company's  office  to  pay  it; 
the  i)er8on  in  charge  of  the  business  at  such  office  rdqvired  axt  addi- 
tional premium  of  two  and  a  hall  per  cent,  because  Starr  Was  do^^i^ 
south.  This  agent  the  witness,  Phehix,  testifies:  '^I  asked  hini  if 
he  would  keep  the  policy  alive  until  the  next  day,  when  I  would  see 
Mr.  Leddell;  he  said  he  would;  there  were  two  geiitleinen  indide 
the  desk;  I  told  Mr.  Leddell  thd  bircutnstances."  Another  witness 
testifies,  that  he,  by  Leddell's  directicto.  Went  the'  next  day  tio  the 
coihpany's  office  and  tendered  all  the  i*egular  and  extrd  pretiiiums 
required  by  the  company,  and  the  company's  offlcei*  refused-  the 
money,  saying  the  policy  had  lapsed  by  non-payment  of  prenliuih 
and  extra  risk  the  day  before;  this  officer  then  said,  that  if  they 
had  promised  to  carry  it  over  they  had  no  right  to  and  could  not. 

The  defense  is  that  the  policy,  by  its  terms,  became  fold  for  the 
non-payment  of  the  yearly  premium  of  $156.32  on  the  28th  ot 
October,  1870,  the  day  it  became  due;  and  further,  that  Startr's 
lesidence  sautii  after  July  1,  1870,  was  without  tTie  OoihpaiiyV  con- 
sent, and  Avoided  the  poKcy. 

One  of  the  provisions  of  the  policy  was,  that  '*if  said  Starr, 
without  the  previous  written  consent  of  ttie  company  should 
♦  *  *  *  between  the  first  of  July  and  first  of  If  orember  visit 
those  parts  of  the  tJnited  States  which  lie  south  of  the  southern' 
boundaries  of  the  States  of  Virginia  and  Kentucky,  this  policy  shall 
be  null,  void  and  of  no  effect." 

The  permit  which  expired  July  1,  1870,  was  not  renewed ;  the 
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pl^iuijifl  fi^ys^  ^nd  |;he  referee  has  found,  that  ^tarr  waa  unable  to 
return  worthy  being  too  f^ble  to  travel;  h^  did  ride  to  a^d  from  |i 
plimjk^iofi  .i;n  a  buggy  vwagon;  t&ere  is  no  proof  of  any  effort  o^ 
intention  on  his  part  to  return  north*  The  poUcy,  therefore,  oeaset^ 
to  have  ai^y  Talid  force  against  th^  defendants  after  July  1,  1870; 
how  th^  w^a  it  restored  to  life?  Tfa^  plaintiff  coi^tends  that  the 
defendant  waived  the  forfeiture,  an^  in  ei^ect  made  a  new  agreer 
ment,  that  if  he  paid  the  regular  premium,  and  an  extra  premiu^i 
of  two  and  a  half  per  cent|  they  would  accept  it  and  continue  the 
policy;i  ^nd  that  tiiey  further  agreed  t^  extend  ijhe  time  of  suchpayr 
ment  a^e  d^y  after  the  premiums  were  due. 

.The  regular  yearly  premium  of  $156.32  was  tendered  at  defendr 
anljB'  office,  as  hetose  st|ited;  the  witness,  proving  the  tender, 
furi^er  testified:  ^^  I  had  no  authority  to  give  more  than  Mr,  Lid- 
dell  gave  me  ($156.32);  I  a^ked  ^f  h^  (the  person  to  whom  tendei 
w^  m^e)  would  keep  it  good;  that  is,  keep  the  policy  alive  until 
to-morroV,  and  let  tb^  matter  stand,  so  that  I  could  see  Mr.  Lid? 
dell;  h/b  (said  he  would; "  and  Liddell  se^t  the  next  day^  making 
jhill  t^nd^r^  as  proven  by  a  witness  before  quoted,  and  it  was  refused. 

On  ^he  j>art  of  the  defendants,  the  several  officers  of  the  company 
and  their  assistants,  who  were  such,  and  in  charge  of  the  office 
business  during  the  period  covered  by  the  testimony,  testify,  that 
they  had  no  recollection  of  any  such  transaption,  and  some  of  them 
pofsitively  state  that,  as  to  them,  no  suclji  promise  or  tender  was 
n^ade. 

Assuming  that  there  is  evidence  to  support  the  referee's  finding  on 
that  point  in  favor  of  the  plaintiff  the  promise  was  not  binding  on 
the  defendants;  it  was  a  naked  promise  without  consideration;  it 
does  not  present  the  single  question,  whether  thp  defendants  gave 
an  extension  of  time  to  pay  the  premium,  but  whether  the  defend- 
ants, on  such  promise,  can  be  held  bound  to  reinstate  a  policy 
already  void,  and  which  had  ceased  several  months  previous  to  be 
of  any  force,  not  because  of  the  non-payment  of  any  premium,  but 
because  of  the  violation  of  an  express  condition  forbiddinfg  a  resi- 
dence in  a  certain  portion  of  the  south  after  a  certain  time  of  year. 

Within  the  case  of  Smith  v.  Saratoga  Co.  M.  F.  Lis.  Co.,  3 
Hill.  508,  the  policy  was  dead,  and  the  company  ^^  had  the  right  to 
insist  upon  an  absolute. forfeiture ;  a  new  creation  was  necessary  to 
impart  vitality  to  the  policy." 

The  company  may  waive  any  condition  in  its  policy  inserted 
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for  its  own  benefit,  and  there  must  be  proof  of  such  waiyer,  and  of 
intent  to  reinstate  the  policy  and  of  a  Talid  agreement  affecting 
that  purpose.  A^valid  agreement  is  not  established  in  this  case ; 
this  is  not  the  case  where  a  party  has  impliedly  the  company's  con- 
sent to  an  extension  of  time  to  pay  premium,  and  acts  thereupon. 
In  such  case  the  doctrine  of  forfeiture  finds  no  favor  with  the 
courts.  Nor  was  it  a  waiver  of  prompt  payment  within  Buchbee  t. 
United  States  Ins,  An.  A  Trust  Co,,  18  Barb.  541,  but  it  is  the  taking 
of  a  risk,  the  terms  of  which  were  the  subject  of  a  new  agreement 
arising  out  of  the  continued  residence  of  the  assured  in  a  state 
or  country  prohibited  by  the  policy,  and  in  such  case  the  doctrine 
of  waiver,  if  applied  at  all,  should  be  applied  with  great  care. 

Here  there  was  no  policy  in  force  on  the  day  the  plaintiff  ten- 
dered the  ordinary  premium.  A  violation  of  its  provisions,  com- 
mencing immediately  after  the  first  of  the  preceding  month  of 
July,  had  exempted  the  company  from  liability.  On  the  day  the 
plaintiff  tendered  the  premium,  and  the  defendants  refused  to 
receive  it,  the  plaintiff  could  not  then  have  compelled  defend- 
ants to  receive  any  premium  even  at  an  enhanced  rate,  or  to  con- 
tinue the. policy  in  force  on  any  terms.  He,  therefore,  had  no 
rights  which  he  could  enforce  against  them  on  the  day  he  tendered 
premium,  and  he  acquired  no  new  rights  against  them  by  reason  of 
any  of  the  occurrences  of  that  day,  for  the  company  had  the  right 
long  previous  to,  and  on  that  day,  and  subsequently,  to  treat  the 
policy  as  void  by  reason  of  a  violation  of  a  material  condition  on 
the  part  of  Charles  A.  Starr,  and  that  right  was  not  lost  to  them  from 
any  thing  that  was  said  or  done  at  their  office  on  the  day  in  ques- 
tion. Undoubtedly  forfeitures  may  be  waived  and  policies  revived, 
but  there  must  be  some  act  from  which  the  underwriter's  consent 
is  to  be  fairly  inferred.  Shearman  v.  Niagara  Ins.  Co.,  46  N.  Y. 
530. 

The  case  is  not  brought  within  the  rule  of  waiver,  and  no  valid 
agreement  reviving  the  policy  or  continuing  the  risk  is  established. 

There  are  two  questions  involved  in  the  case.  One  arises  from  a 
positive  breach  of  a  condition  as  to  residence,  and  when  established 
it  avoids  the  contract  from  the  very  nature  of  the  agreement 
between  the  parties ;  the  other  arises  from  the  non-payment  of 
money  on  a  specified  day.  Where  money  is  in  question,  time  is' 
not  the  essence  of  the  contract  Stone  v.  Ellis,  9  Gush.  95.  And 
an  acceptance  after  the  day,  or  a  promise  made  before  to  accept 
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paymant  after  the  day,  will  prevent  a  forfeiture.     1  Smith's  Lead- 
ing Cases,  105. 

Upon  the  first  proposition,  we  think  the  judgment  should  be 
reversed  and  a  new  trial  had,  costs  to  abide  event. 

Judgment  reversed  and  new  trial  ordered. 


Nichols  v.  Hill. 


Lefenu — purchanr  at  sale  under  mechanics'  lien  foredosure  may  set  up  inval- 
idity of  prior  mortgage. 

The  purchaser  at  a  sale  upon  the  foreclosure  of  a  mechanics'  lien,  held,  to  he 
entitled  to  set  up  as  a  defense  to  a  mortgage  executed  and  recorded  prior  to 
the  filing  of  the  lien,  that  such  mortgage  was  without  consideration,  and  that 
an  assignment  thereof  to  plaintiff  was  invalid. 

APPEAL  by  defendants  Iremonger,  from  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  John  A.  Nichols  against  Charles  A. 
Hill  and  others,  to  foreclose  a  mortgage  given  by  defendant  Hill. 
The  defendants  Iremonger,  subsequent  to  the  execution  of  such 
mortgage,  filed  a  mechanics'  lien  for  work  done  upon  buildings  on 
the  mortgaged  premises.  The  lien  was  foreclosed,  and  the  property 
purchased  by  one  Kuhn  for  the  defendants  Iremonger. 

Upon  the  trial  said  defendants  offered  evidence  tending  to  show 
that  no  consideration  was  given  by  the  mortgagee  for  the  mortgage, 
and  that  an  assignment  thereof  by  the  mortgagee  to  plaintiff  was 
invalid,  but  the  evidence  was  excluded. 

John  R.  Kuhn,  John  H,  Bergen  and  Philip  Reilly,  for  appellants. 

Johnson  £  Cantine,  for  respondent. 

Present — Babn^ard,  P.  J.,  Tappen  and  Donohue,  J  J. 

Babkard,  p.  J.  In  the  case  of  KnicJcerhoclcer  Life  Insurance 
Co.  T.  Hilly  ante,  page  285,  argued  at  the  same  time  with  this  c&se,  I 
arriTed  at  the  conclusion  that  the  defendants,   the  Iremongers 
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by  Yirtue  o|  tk^  referee's  4e?d  to  K^hix,  »ud  by  the  deolw^tiou  of 
trast  from  Kahn  to  them  became  the  owners  of  the  iQgid  oetato 
subject  tp  whatever  power  in  trust,  if  any,  was  created  by  the  dec- 
laration in  trust,  lu  this  respect  that  Ga#e  19  identical  with  thif- 
The  Iremongers  were,  therefore,  entitled  to  destroy,  if  they  could; 
any  prior  lien  affecting  their  land. 

They  sought  to  show  that  the  mortgage  in  question,  was  given  for 
no  present  consideration;  that  nothing  had  ever  been  given  therefor 
as  between  the  original  parties,  and  that  the  plaintiff  paid  nothing 
for  it.    The  referee  erred  in  excluding  this  evidence. 

There  should  be  a  new  trial  at  special  term,  costs  to  abide  event. 

Judgment  reversed  and  new  trial  granted. 


/ 
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Hammokd  v.  DsiJfr. 

AUornt^'^rigMcfftoeompeMaUan^OonUmpi'^aato  order  to paif  money, 

P.  was  plaintifirs  attorney  in  the  proeeGatlon  of  an  action  for  breach  of  promise 
of  marriage.  B.  waa  snbetitated  at  plaintiff's  request,  at  which  time  an  order 
was  made  on  application  of  plaintiff,  that  $200,  which  were  fixed  as  the  costs 
and  diBborsements  of  P.  as  attorney,  should  be  a  first  lien  on  any  judgment 
she  might  obtain,  to  be  first  paid  therefrom.  Plaintiff  obtained  a  verdict,  but, 
before  judgment  was  entered,  a  compromise  with  defendant  was  made,  and 
$9,900  paid,  which  B.  and  plaintiff  divided;  ffdd,  that  a  failure  to  pay  P.  the 
9200  was  a  misappropriation  and  a  disobedience  of  the  order,  and  that  an 
order  directing  the  payment  by  B.  and  plaintiff  of  the  same  was  proper. 

APPEAL  by  plaintifl  and  plaintiff's  attorney^  and  her  guardian 
ad  litem,  from  an  order  at  special  term  directing  said  attor- 
ney,  plidntiff  and  guardian  to  pay  to  respondents  Purdy  and  Larkin 
$200. 

The  action  was  brought  by  Jeannette  H.  Hammond  by  her 
guardian  against  William  M.  Dean  to  recoyer  damages  for  a  breach 
of  promise  of  marriage.    SufScient  facts  appear  in  the  opinion. 

Breen  d  BpeUeesyt  for  appellants. 

Charles  H.  Purdy ,  for  respondents. 

Present  —  Babnabp^  P.  J.^  Gilbebt  and  Tappbk^  JJ 

Babkabd,  p.  J.  This  was  an  action  for  breach  of  marriage  prom- 
ise. Charles  H.  Purdy  was  the  plaintiff's  attorney^  and  Francis 
Larkin  her  counsel.  During  the  progress  of  the  action  and  before 
trials  the  plamtiff  wished  to  change  her  lawyers.  The  only  ques- 
tion they  made  was  one  of  costs  and  disbursements  they  had  been 
pat  to  in  the  action.  Their  costs  and  disbursements  were  fixed  at 
Voi^  VI,  N.  T.  Ekp.— 43 
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$200,  without  contest,  aud  as  the  plaintifi  apparently  had  not  the 
means  to  pay  the  same,  an  order  was  made,  on  the  application  of 
plaintiff,  that  Breen  &  Spellessy  be  snbstitnted  as  her  attorneys ; 
that  the  1200  costs  of  her  former  attorneys  be  made  a  prior  Uen 
on  any  judgment  recoTered,  and  as  soon  as  recovered,  to  be  the  first 
money  paid* 

A  verdict  was  subsequently  obtained,  and  12,900  paid  to  Bieen 
&  Spellessy,  before  judgment  actually  entered,  in  compromise  of 
the  action.  This  money  Breen  &  Spellessy  and  the  plaintiff  hare 
divided  in  some  way  between  themselves,  and  have  paid  the  former 
attorneys  nothing.  By  sec.  1,  subd.  3,  tit  13,  part  3,  chap*  8  of 
the  Bevised  Statutes  (2  B.  S.  634),  it  is  provided  that  every  court 
of  record  shall  have  power  to  punish,  as  for  contempt,  '^  parties  to 
suits,  attorneys,  etc.,  *  *  *  for  disobedience  to  any  lawful 
order,  decree  or  process  of  such  court''  The  first  1200  collected 
belonged,  by  this  order,  to  Purdy  and  Larkin.  It  is  not  a  question 
of  lien  against  Dean*  It  is  a  misappropriation  of  money  in  dis- 
obedience of  an  order  which  plaintiff  herself,  through  Breen  ft 
Spellessy,  obtained  and  by  which  they  were  benefited,  and  under 
which  the  retiring  attorneys  were  protected. 

Common  honesty,  as  well  as  the  order,  required  the  payment  of 
this  money* 

The  order  should  be  afl^rmed,  with  costs* 

Order  affirmed. 


SnPBBYISOBS  OF  KlNGS  T.  WAJJOBBL. 
SUttuUicfUmUation^cne  year  ttatttte  doe$  not  apptjif  toJ)ravdvlerU  acU<f 

The  one  yeu  statute  of  limitation  KM  not  to  applj  to  an  action  bj  tlte  anper- 
viaon  of  a  oonntj  against  the  shexiff  to  recover  monejB  paid  on  fiaadalent 
vonchen  for  the  boazd  of  flctltloafl  piiaoneia  in  the  oonntj  Jail. 

APPEAL  by  defendant  from  an  order  at  special  term  sustaining 
a  demurrer  to  the  answer. 
The  action  was  brought  by  the  board  of  supervisors  of  the  county 
of  Kings  against  Anthony  Walter.    The  complaint  alleged  that 
defendant  was  at  certain  times  sheriff  of  said  county  and  had  the 
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ciutodj  of  the  persons  oommitted  to  the  county  jail;  that  he  was 
entitled  to  a  certain  fee  for  receiving  and  discharging  prisoners,  and 
that  it  was  the  duly  of  the  board  of  snperyisors  to  audit  the  accounts 
of  defendant  for  the  board  of  such  prisoners;  that  defendant  pre- 
sented certain  false  accounts  and  Touchers  for  the  board  of  persons 
who  were  neyer  committed  to  or  confined  in  the  jaQ;  that  the  board 
of  gnpervisors,  relying  on  the  truth  of  the  accounts  and  Touchers, 
audited  and  caused  the  same  to  be  paid,  etc.  The  answer  admitted 
that  defendant  was  sheriff,  and  that  he  presented  to  the  board  of 
supervisors  his  accounts  against  the  county  for  the  board  of  persons 
committed  to  and  confined  in  the.  county  jail  during  the  times  men- 
tioned^  and  that  such  accounts  were  audited  and  paid,  and  denied 
each  an.d  cTery  other  allegation  in  the  complaint;  and  further 
aQeged^  that  the  cause  of  action  did  not  accrue  withhi  a  year. 

The  plflintift  demurred  to  the  answer,  on  the  ground  of  insuffi- 
ciency in  not  stating  facts  sufficient  to  constitute  a  defense. 

Clement  di  OrooJce^  for  appellant. 

Winchester  Sritton,  for  respondent 

Present — Babhabd,  P.  J.,  Gilbert  and  Tappek>  JJ. 

Babhabd,  p.  J.  I  do  not  think  that  the  liability  sought  to  be 
enforced  in  this  action  is  the  result  of  an  act  done*  by  the  defend- 
ant, as  sheriff,  in  his  official  capacity,  and  by  Tirtue  of  his  office. 
The  defendant  was  sheriff,  and  as  such  had  the  official  duty  to  board 
the  {Prisoners  in  the  jail,  but  the  allegation  is  that  the  defendant, 
by  means  of  a  sworn  bill  and  false  Touchers,  procured  payment  for 
boarding  fictitious  prisoners,  ''persons  who  were  ncTer  committed 
to,  received  at,  or  confined  in,  boarded  at,  or  discharged  from  said 
jaiL"  It  is  a  fraud  of  the  graTCst  description,  and  one  which  pro- 
cared  a  large  sum  of  money,  $24,122.25,  from  the  public  treasury* 

The  short  statute  of  limitation  (one  year)  for  acts  honestly  done 
by  sheriffs,  by  Tirtue  of  their  office,  could  not  haTe  been  intended 
to  coTer  up  such  a  case. 

The  order  should  be  affirmed,  with  costs. 

Tappxk,  J«,  dissenting.  The  defendant,  while  sheriff  of  Kings 
county,  haTing  the  custody  imd  being  the  keeper  of  the  common 
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jail^  presented^  from  time  to  time^  his  acconnts  for  the  board  of 
I)ersoiis  confined  therein^  including  his  fees  for  receiying  and  dis- 
charging such  persons^  to  the  snpenrisors^  who  audited  snch 
accounts^  and  the  defendant  was  paid  the  amounts  thereof. 

It  is  now  claimed  by  the  plaintiffs  that  such  accounts  were 
fraudulently  oyerstated  by  the  defendant,  and  that  a  large  sum  was 
charged  for  persons  wha  neyer  were  so  committed,  boarded  or  dis- 
charged, and  this  aotidn  is  brought  to  recoyer  back  the  amount  of 
such  oyercharges,  on  the  ground  that  the  defendant's  accounts 
were  fraudulent. 

The  defendant's  answer  admits  the  auditing  of  his  accounts,  and 
that  he  was  paid  the  amounts  thereof,  and  denies  the  other  allega- 
tions. He  further  alleges  that  the  cause  of  action  did  not  aocrue 
within  one  year  before  the  commencement  of  the  action.  To  this 
latter  defense  the  plaintiffs  demurred,  and  had  judgment  in  their 
f ayor  at  the  special  term,  and  the  defendant  brings  this  appeal 
therefrom. 

By  chapter  733  of  the  Laws  of  1871^  section  2,  it  is  proyided  that 
''no  action  shall  be  brought  against  any  sheriff  upon  a  liability 
incurred  by  the  doing  of  an  act  in  his  official  capacity  and  in 
yirtue  of  his  office,  unless  commenced  in  one  year  from  the  time 
the  cause  of  action  shall  haye  accrued."  It  will  be  obseryed 
that  this  was  an  official  account  of  the  defendant  as  sheriff  against 
the  county.  The  duties  of  sheriff  are  largely  performed  by  deputy 
and  by  the  assistance  of  others^  and  this  is  particularly  the  case  in 
a  large  and  populous  county.  His  liability  for  any  fraudulent 
charges  against  the  county  would  be  good  ground  of  an  action 
against  him  during  any  period  of  time  not  barred  by  statute;  but 
the  intent  and  purpose  of  the  statute,  limiting  the  time  for  bring- 
ing suit  to  one  year,  was  to  enable  both  the  sheriff  and  the  sure- 
ties on  his  official  bond  to  determine  their  liabilities  within  that 
time.     Cummings  y.  Brovm,  43  N.  T.  614;  19  Wend.  283. 

This  action  is  brought  after  the  time  so  limited.  It  being  the 
sheriff's  duty  to  receiye  and  discharge  from,  and  to  mainf^in  at 
the  jail  all  persons  committed  thereto,  the  accounts  which  are  now 
questioned  were  for  seryices  arising  out  of  his  official  duty. 

I  am  of  opinion  that  the  defendant,  in  presenting  his  acoonnts 
and  youchers  to  the  plaintiffs,  and  in  hayijig  them  audited,  did  so 
as  sheriff  and  not  as  a  priyate  indiyidual,  or  under  color  of  office, 
and  hence,  that  the  statutory  prohibition  applies  to  this  actiair. 
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In  Roe  y.  Sherwood,  6  Johns.  107^  a  justice  of  the  peace  being 
sued  for  malidoiis  j>roBecation>  it  was  held  that  he  was  sued  for  an 
act  done  by  virtue  of  his  office. 

To  preyent  the  statutory  bar  from  being  held  applicable,  it  will 
be  necessary,  also^  to  hold  that  the  defendant's  accounts,  so  far  as 
thfiy  are  correct,  were  presented  by  yirtue  of  his  office,  and  so  far 
as  tiiey  were  excessive,  that  they  were  not  by  virtue  of  his  office. 
I  do  not  think  the  distinction  can  be  maintained. 

The  statute  of  limitations  is  a  statute  of  repose,  and  in  the  case 
of  public  officers,  effect  is  to  be  given  to  it  for  such  purpose. 

The  judgment  of  the  special  term,  sustaining  plaintiffs'  demur- 
rer, should  be  reversed. 

Order  affirmed. 


Gates  v.  Whitcomb. 


Miehanicit  Hen — relation  between  owner  and  peraon  holding  contract  to  pur- 

ehaee  reai  eetate. 

Tba  owner  of  real  estate  in  the  dty  of  Brooklyn  contracted  to  sell  the  same  to 
W.»  W.  agreeing  to  erect  bnildings  thereon,  and  the  owner  to  advance  a  cer- 
tidn  amount  toward  their  erection.  Upon  tbeir  completion  the  owner  was  to 
eo&vejrtoW.  and  receive  babk  a  mortgage  for  the  purchase  price  and 
advancee.  Plaintiff  f omished  materials  to  build  such  buildings  to  W.  and 
filed  a  lien  therefor.  HOd  (following  Hart  v.  Wheeler,  1  N.  Y.  Sup.  408), 
that  the  relation  of  owner  and  contractor  did  not  exist  between  the  owner 
and  W.  under  the  act ;  that  the  buildings  were  erected  with  the  permission 
of  the  owner,  and  the  property  was  chai^eable  with  the  lien  until  a  deed  was 
delivered,  without  regard  to  the  terms  of  the  contract. 

APPEAL  by  plaintiffs  from  a  judgment  in  favor  of  defendant 
dismissing  the  complaint  entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  Theodore  B.  Gates  and  others  against 
Joehua  M.  Whitcomb  and  others,  to  foreclose  a  mechanic's  lien. 
The  facts  were  these :  Whitcomb  and  Goodrich,  two  of  the  defend- 
ants, contracted  to  sell  certain  real  estate  in  the  city  of  Brooklyn, 
to  Timothy  B.  Weeks,  the*  other  defendant.  By  the  contract. 
Weeks  agreed  to  have  buildings  erected  upon  the  premises  eon- 
traeted  to  be  sold,  and  the  vendors  were  to  advance  certain  sums 
toward  their  erection,  and  upon  the  completion  of  the  buildings,  and 
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the  pei^ormanc^  by  Weeks  of  other  specified  matters,  to  convey  the 
premises  to  him  and  receive  back  a  mortgage  for  the  pnrchase-money 
and  sums  advanced.  Weeks  proceeded  with  the  constmction  of  the 
hoases,  and  plaintiffs  furnished  material  therefor,  for  which  they 
tiled  the  lien  for  the  foreclosure  of  which  this  action  was  brought. 
Shortly  afterward  Whitcomb  and  Goodrich  retook  possession  of  the 
premises  under  a  provision  of  the  contract. 

Theodore  B,  Oaies,  for  appellant. 

WiUiam  TF.  Ooodrichi  for  respondents. 

Present — Basitari),  P.  J.,  Gilbbbt  and  Tappbk,  J  J. 

Baknabd,  p.  J.  It  has  been  held  by  this  court  in  Hart  v. 
Wheeler f  1  N.  T.  Sup.  403,  that  when  an  owner  of  land  agrees  to 
sell  to  another  and  advances  him  money  with  which  to  build  upon 
the  premises  sold,  and  after  completion  of  the  houses  the  builder  is 
to  secure  the  purchase  price  and  the  advances  by  mortgage,  that 
the  relation  of  owner  and  contractor  does  not  subsist  as  between 
the  parties,  under  the  lien  act.  Laws  1862,  chap.  478.  In  such 
cases  the  person  who  agrees  to  purchase  builds  by  permission  of  the 
owner,  and  the  property  is  chargeable  with  the  lien  until  the  deed 
is  actually  delivered,  without  regard  to  the  terms  of  the  contract  of 
purchase. 

The  question  presented  on  this  appeal  is  res  adjudicata  and  the 
judgment  should  be  reversed  and  a  new  trial  granted  at  special 
term,  costs  to  abide  event. 

.  Judging  reversed  and  new  trial  granted. 


r 
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Miner  v.  Gardiner. 


MiKEB  y.  Oabpineb. 

BtferenM  —  loAat  w  not  long  account  authormng  eompuloory.     PracUce'— 

ifupecHon  of  book$. 

Plaintiff  daimed  a  balance  doe  from  defendant  for  services  as  book-keeper, 
also  a  specific  sun  for  services  in  procuring  a  contract.  Defendant  denied 
the  claim  for  procuring  the  contract,  and  tl&at  there  was  the  amount 
claimed  due  for  services  as  book-keeper,  and  averred  fraudulent  entries  in 
defendant's  books  by  plaintiff  of  transactions  between  defendant  and  a  firm 
of  which  plaintiff  was  a  member.  SM,  not  involving  a  long  account  so  as 
to  authorise  a  compulsory  reference. 

An  order  granting  an  inspection  of  books  to  enable  plaintiff  to  procure  expert 
testimony  as  to  the  value  of  his  services  in  keeping  such  books :  held 
erroneous. 

APPEAL  by  defendant  from  an  order  at  special  term  granting  a 
motion  by  plaintiff  for  a  discoyery,  and  also  from  an  order 
denying  a  motion  by  defendant  for  a  reference. 

The  action  was  brought  by  Theodore  Miner  against  Thomas 
Gardiner^  Jr.,  to  recover  for  services  as  book-keeper,  and  for  ser- 
yices  in  procuring  for  defendant  a  contract  to  build  a  hospital,  for 
which  it  was  alleged  defendant  promised  to  pay  $500.  Sufficient 
facts  in  relation  to  the  points  passed  upon  appear  in  the  opinion. 

Soe  A  MaeJklin,  for  appellant,  as  to  the  power  of  the  court  to 
order  a  reference,  cited  Welsh  y.  Darragh,  52  N.  Y.  590  ;  Williams 
y.  AUm,  4  N.  Y.  Sup.  673;  Batchdlory.  Albany  Ins.  Co.,  37  How. 
417. 

WiUiam  Dudley  Ibulie,  for  respondent,  in  respect  to  the  question 
of  the  inspection  of  the  books,  cited  Lefferts  y.  Bramptony  24  How. 
257 ;  Case  y.  Banta,  9  Bosw.  595. 

Present — Babkabp,  P.  J.,  and  Oilbb&t,  J. 

Babkabd,  p.  J.  There  is  nothing  in  the  papers  showing  that 
tiie  trial  of  this  action  will  require  the  examination  of  a  long 
acootmi  The  complaint  is  for  work  and  labor  as  book-keeper,  and 
foe  Bervioes  in  procuring  a  contract. 
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The  complaint  alleges  a  balance  on  each  of  the  caoBes  of 
action  set  forth  in  it,  and  a  promise  by  defendants  to  pay  the  same. 
The  answer  denies  entirely  the  claim  for  procuring  the  contract, 
and  denies  the  claim  for  seryices  as  book-keeper  to  the  amount 
claimed.  The  answer  also  avers  fraudulent  entries  made  by  plain- 
tiff in  defendant's  books  of  the  dealings  between  defendant  and 
the  firm  of  Miner  &  Bodner,  of  which  plaintiff  was  one  of  the 
members,  and  demands  damages  therefor.  The  motion  for  ref- 
erence was  properly  denied. 

The  order  granting  inspection  of  defendant's  books  was  applied 
for  on  these  grounds  :  Ist.  To  procure  expert  testimony  of  the 
yalue  of  plaintiff's  services  as  book-keeper.  2d.  To  ascertain  what 
advances  had  been  made  by  defendant  to  plaintiff,  dd.  To  know 
the  exact  amount  and  dates  of  the  vouchers  and  checks  that  passed 
between  plaintiff  and  defendant,  so  as  to  compare  them  with  plain- 
tiff's books.  The  court  granted  the  inspection  upon  the  first 
ground. 

I  can  find  no  case  where  an  inspection  of  books  was  ordered  to 
enable  a  party  to  have  experts  testify  from  the  appearance  of  the 
books  themselves  as  to  the  value  of  the  services  of  the  book-keeper 
in  making  the  entries.  The  ordinary  and  easy  way  is  to  prove  the 
services  and  the  time  occupied  in  performing  the  same,  and  then 
prove  its  value. 

The  order  denying  reference  should  be  affirmed,  with  costs,  and 
the  order  granting  inspection  of  books  should  be  reversed,  and  the 
motion  therefor  denied,  with  $10  costs. 

Ordered  accordingly. 


Bowm  V.  Underhill. 
TFtB — eonttruction  of — uihen  isttte  of  dead  child  take, 

A  will  gave  property  to  P.,  wife  of  E.,  during  their  joint  livefl,  and  upon 
the  death  of  either,  to  the  "  use  of  the  snryivor  of  them  «nd  the  children 
of  them,  daring  the  life  of  each  survivor,  in  equal  proportions/'  and 
upon  the  death  of  hoth,  then  to  be  divided  "  equally  among  all  the  chfldren 
*  *  *  who  may  then  be  living,  and  the  lawful  issue  of  any  who  max 
then  be  dead,  per  itirpes  and  not  per  capita,"  Held,  that  upon  the  death  of 
E.,  leaving  P.  surviving,  the  issue  of  a  dead  child  of  P.  and  £.  took  the 
the  chUd  would  have  been  entitled  to  if  living. 
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SUBMISSION  of  controyersy  without  action^  pursnant  to  section 
372  of  the  Code. 
The  controyersy  was  between  Biohard  H.  Bowne^  substituted 
trustee  under  the  will  of  Ann  Ht^yiland^  deceased^  and  Phebe  Jane 
Underbill  and  otlfers,  legatees  and  deyisees  under  said  will.  By 
the  second  clause  of  the  will^  the  testatrix  gaye  to  her  executors 
therein  named  certain  real  and  personal  property  in  trusty  among 
other  things,  to  the  use  of  her  neice  ^' Phebe  Jane  Underhill,  wife 
of  Edmund  Underbill,  during  the  joint  liyes  of  the  said  Edmund 
Underhill  and  Phebe  Jane,  his  wife;  and  from  and  after  the  death 
of  mther  of  them,  the  said  Edmund  and  Phebe  Jane,  then  to  apply 
the  same  to  the  use  of  the  suryiyor  of  them,  and  the  children  of 
them,  the  said  Edmund  and  Phebe  Jane  Underhill,  during  the 
life-time  of  such  suryiyor,  in  equal  proportions,  and  upon  the 
decease  of  such  sundyOr,  then  upon  trust  to  diyide  the  said  trust 
estate  equally  among  all  the  children  of  the  said  Phebe  Jane  Under- 
hill who  may  then  be  liying  and  the  lawful  issue  of  any  who  may 
then  be  dead  j!?6r  stirpes  and  not^^  capita.** 

The  said  Edmund  Underhill  died  February  16,  18?2,  leaying 
Phebe,  his  wife,  surviving,  who  is  still  aliye.  At  the  date  of  the 
will,  and  at  the  time  of  the  death  of  the  testatrix,  the  issue  of 
Edmund  and  Phebe  Jane  Underhill  were  John  F.,  E.  Ferris  and 
Mary  A.  Underhill;  subsequently  Mary  A.  married  one  Farquhar, 
and  in  1847  died,  leaving  her  suryiying  two  children,  Mary  A.  and 
Anna  L.  Farquhar.  The  question  submitted  was  whether,  under 
the  second  clause  of  the  will,  any  part  of  the  income  is  to  be  applied 
to  the  use  of  these  two  children,  and  if  so,  what  share  or  proportion. 

Benj.  D.  SiUiman,  for  plaintiff. 

E.  T.  Schencky  for  defendant  John  F.  T^nderhilL 

Present — Babkabd,  P.  J.,  Gilbebt  and  Tappen,  J  J. 

Babkabd,  p.  J.  The  children  of  Mary  A.  Underhill  (Farquhar) 
should  be  adjudged  to  stand  in  the  place  of  their  mother. 

There  is  no  appearance  of  an  intent  to  exclude  any  who  were  of 

the  blood  of  the  parent.     After  the  death  of  Phebe  J.  Underhill, 

these  children  do,  like  their  mother,  share  by  express  words.    Why 

exclude  them  from  their  mother's  share  before  that  event  happens  ? 

Vol.  VI,  N.  T.  Eep.  —  44 
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The  case  of  Prowdl  y.  Rodman,  37  N.  Y.  42,  is  an  express  atithoriiy 
that  '^  children  "  in  this  case  includes  grandchildren.  Such  a  con- 
struction is  demanded  in  this  case  by  the  whole  scope  and  plan  of 
the  wilL 

The  judgment  upon  submitted  case  is  that  Mary  A.  Farqubar 
and  Anna  L.  Farqubar  take  their  mother's  share  under  the  second 
clause  of  the  will,  and  that  they  are  included  in  the  term  '^  children  " 
in  that  clause* 

'  Ordered  accordingly. 


Hayeks  v.  National  City  Bakk  of  Bbooklyk. 

Supplementary  prpceedings  —  depoeUary  of  bankrupt  court  not  corporation  hdUL 

vng  fundi  of  judgment  debtor  under  Code,  %  294. 

A  bank  holding  funds  belonging  to  a  bankrupt  estate  as  depoaitaTy  of  the 
bankrupt  court  of  the  United  States,  hM,  in  snpplementaiy  proceedings 
upon  a  judgment  against  the  asaignee,  not  a  corporation  haTing  property 
of  the  judgment  debtor  under  God!e,  §  294. 

APPEAL  by  the  National  City  Bank  of  Brooklyn  from  an  order 
of  Mr.  Justice  Pbatt^  denying  a  motion  of  appellant  to  set  * 
aside  and  yacate  an  order  by  the  same  justice  made  in  proceedings 
supplementary  to  execution  requiring  said  bank  to  pay  to  the  attor- 
ney of  the  judgment  creditor  $4, 384. 53,  out  of  moneys  deposited 
in  said  bank  to  the  credit  of  the  judgment  debtor  in  said  pro- 
ceedings. 

The  proceedings  were  upon  a  judgment  recoyered  by  Joaeph. 
H.  Hayens  against  Silas  B.  Dutcher,  assignee  in  bankruptcy  of  the 
Central  Bank  of  Brooklyn,  upon  an  indebtedness  of  said  Central 
Bank.  The  moneys  on  deposit  belonged  to  the  said  Central  Bonk, 
and  were  on  deposit  to  the  credit  of  said  respondent,  as  aasigziee 
in  bankruptcy. 

W.  IT.  HdlHs,  for  appellant. 

E.  L.  Sanderson  and  John  H.  Bergen,  for  respondents. 

Present— Babkabd,  P.  J.,  Gilbebt  and  Tappsk,  JJ. 
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Babnabd,  p.  J.  The  appellant,  The  National  Oity  Bank  of 
Brooklyn,  is  not  a  corporation  haying  property  of  the  judgment 
debtor,  nnder  section  294  of  the  Code.  It  is  a  depositary  of  the 
Banknipt  Gourt  of  the  United  States  for  the  eastern  district  of  New 
Tork.  It  has  no  power  to  pay  out  any  of  the  funds  so  deposited, 
except  upon  a  warrant  of  the  assignee  in  bankruptcy,  countersigned 
by  the  district  judge,  or  by  a  register  in  bankruptcy  of  the  district. 
The  fund  is  in  the  Bankrupt  Court,  and  is  to  be  disposed  of  by 
order  of  that  court  ^Bankrupt  Law  of  1867,  §  27. 

The  Bankrupt  Oourt  has  the  sole  jurisdiction  oyer  the  bankrupt's 
estate. 

The  order  is  reyersed,  with  110  costs. 

Order  reversed. 


Matteb  ov  Saoebtt  Stbbet. 

CkmiHMioThcU  lanfi^potoer  of  legMature  a$  to  taxation. 

The  power  of  apportionment  of  taxation  is  as  nnlimited  as  the  power  of  taxa- 
tion itself.  Aocordingly  KM,  that  certain  acts  (Laws  1868,  chap.  681,  etc.) 
conferring  power  npon  the  Brooklyn  park  commissioners  to  fix  the  limits  of 
district  of  assessment  for  the  improvement  of  certain  street's  in  that  city 
were  TaUd  and  oonstitational. 

APPEAL  from  an  order  at  special  term  confirming  the  report  of 
the  commissioners  of  assessment  for  grading,  paving,  and  other- 
wise improying  portions  of  Saekett,  Douglass  and  DeGraw  streets 
in  the  city  of  Brooklyn.  The  iifiproTement  was  commenced  under  the 
authority  of  an  act  of  the  legislature,  entitled  '^  An  act  to  widen  por- 
tions of  Saekett,  Douglass  and  President  streets,  and  otherwise  to  alter 
the  oonunissioners'  map  of  the  city  of  Brooklyn  "  (Laws  1868,  chap. 
831),  and  continued  under  the  acts  amendatory  thereof  (Laws  1872, 
chap.  710;  1873,  chap.  592;  1874,  chap.  588),  and  was  completed 
after  the  passage  of  the  last  amendatory  act.  The  appeal  was  taken 
by  Qeorge  B.  Elkins  and  others,  owners  of  property  affected  by 
assessment  for  the  improyement.  The  grounds  of  objection  to  the 
oonfirmation  taken  by  the  appellants  were,  that  the  legislatiye  acts, 
under  which  the  proceedings  were  had,  were  unconstitutional,  by  rea- 
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son  of  the  titles  thereto  being  defective ;  by  reason  of  an  arbitrary 
discretion  being  given  to  the  park  commissioners  of  Brooklyn  to  fix 
the  limits  of  the  district  of  assessment,  and  by  reason  of  the  impo- 
sition of  a  local  tax  for  a  benefit  not  local  in  its  character. 

Winchester  Britton  and  Befyamin  F.  Tracy,  for  appellants. 

WiUiam  C,  DeWitt,  for  respondents. 

« 

Present — Babkabd,  P,  J.,  and  Tappbk,  J. 

BABiif ABD,  P.  J.  The  objections  taken  npon  this  appeal  to  the 
tifle  of  the  acts  nnder  which  the  improvements  in  question  were 
made  have  been  passed  npon  by  this  court  in  People  ex  rel,  McOann 
V.  Schrader.  The  power  conferred  by  the  act  npon  the  park  com- 
mission to  make  the  district  of  assessment  is  unobjectionable. 
''  There  being  no  constitutional  prohibition,  the  legislature  may 
create  a  district  for  that  special  purpose,  or  they  may  tax  a  class  of 
lands  or  persons  benefited,  to  be  designated  by  the  public  agents 
appointed  for  that  purpose,  without  reference  to  town,  county  or 
district  lines."  People  v.  Mayor  of  Brooklyn,  4  N.  Y.  419.  It  is 
no  new  exercise  of  the  power.  In  some  cases  the  common  cotmcil 
by  law  fixed  the  district  of  assessment.  In  others,  the  assessors 
levied  the  assessment  upon  property  they  deemed  benefited. 

The  power  of  apportionment  of  taxation  is  as  unlimited  as  the 
power  of  taxation  itself. 

It  appears  by  the  papers,  that  in  some  instances  the  benefit 
received  by  the  lands  assessed  by  reason  of  the  improvement  is 
greater  than  the  assessed  value  for  purposes  of  annual  taxation. 
This  is  urged  as  an  objection  to  the  rei)ort.  It  may  well  happen 
that  lands  of  small  value  may  be  much  increased  by  an  improve- 
ment as  expensive  and  attractive  as  this  appears  to  be.  In  the 
absence  of  evidence  we  cannot  infer  fraud  or  partiality  from  thai 
fact  alone. 

The  order  is  afibmed,  with  oosts. 

Order  affirmed^ 
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Du  Bois  y.  Bareeb. 

Trtui — token  ft'iwdulent  eonveycmce  of  tragi  e$tate  by  trutUe  wxiid  aa  ttgaintt 
1h$  cestui  que  trust,    Ihidenee  —  near  reUxHanship  not,  of  foant  of  good  faith, 

B.,  who  held  title  to  real  eetate  through  an  unieooided  deed,  deyised  each 
estate  to  her  hoaband  W.  in  trust  for  her  two  children.  The  will  gave  W. 
fall  dominion  oyer  the  property,  indading  power  of  sale,  and  provided  that 
the  purchaser  should  be  **  without  liability  in  respect  to  the  application  of 
the  purchase-money.'*  W.'  suppressed  the  will,  altered  the  unrecorded  deed 
by  erasing  the  name  of  B.  and  insA^ing  that  of  S.,  and  placed  it  upon  rec- 
ord. Afterward  S.  conveyed  a  part  of  the  property  to  innocent  purchasers 
and  the  remainder  to  the  second  wife  of  W.,  who  mortgaged  the  same. 
Eeid,  that  W.  having,  under  the  will,  full  power  to  sell  and  convey  the 
property,  his  doing  so  in  an  irregular  manner  did  not  affect  the  validity  of 
the  transfers,  and  the  deeds  and  mortgages  received  in  good  faith  for  value 
fh>m  8.  and  W.'s  second  wife,  were  valid  as  against  the  eestuie  que  trust 
under  the  will  of  B. 

Near  relationship  to  th«  vendor  Md  not  sufficient  to  establish  want  of  good 
faith  in  a  purchaser,  without  other  proof. 

APPEAL  by  plaintifEs  from  a  judgment  in  an  action  tried  before 
the  court 
The  action  was  brought  by  Cornelius  Du  Bois,  Jr.,  as  trustee 
under  the  last  will  of  Beulah  T.  Barker,  deceased,  and  others 
against  William  G.  Barker  and  others,  to  determine  the  title  to 
certain  real  estate;  to  correct  an  altered  deed  by  which  the  title 
was  alleged  to  have  been  diyerted  and  restore  the  name  of  the  origi- 
nal grantee;  to  set  aside  certain  conveyances  and  mortgages  as 
fraudulent,  and  for  an  account  of  the  rents,  issues  and  })rofits. 
Sufficient  facts  appear  in  the  opinion. 

(7.  d  N.  D.  Lawtan,  for  appellants.  The  title  of  the  minor  chit- 
dien  could  not  be  incumbered  or  in  any  way  affected  by  the  unau* 
thorized  act  of  W.  0.  Barker.  Tyler  on  Infancy  and  Coverture,  296; 
Ragwrs  v.  DiU,  6  Hill,  415;  Onderdonk  v.  Mott,  84  Barb.  106; 
Baker  v.  LariUard,  4  N.  Y.  266;  MsAer  v.  Hubbell,  1  N.  Y. 
Sup.  97;  i^.  Y.  Assn.  v.  Beekmany  21  Barb.  565;  /Sylvester  v. 
Ralsiony  31  id.  286;  Jackson  v.  De  Watts,  7  Johns.  157;  Byrne  v. 
Van  Hoesen,  5  id.  66;  Genet  v.  Tallmadgey  1  Johns.  Ch.  561;  Torrey 
v.  Black,  65  Barb,  414;  In  re  Robinson,  87  N.  Y.  261;  Boseboomy. 
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Moshefi  2  Den.  70;  Burriti  v.  SiUiman,  13  N.  Y.  96;  Cruger  v, 
JoneSy  18  Barb.  467;  Lahens  v.  Du  Passeur,  56  id.  266;  Powers  v. 
Bergen,  6  K  Y.  360;  Briggs  v.  2>aw>,  20  id.  16;  Perry  on  Trusts, 
809. 

Sidney  F.  Lowell,  B.  IngraAam,  Oeo.  Ingraham,  Jno,  H.  Kna/e- 
td,  William  S.  Cogswell  and  D.  P.  Barnard,  for  respondents. 

Present — Babkabd,  P.  J.,  and  Tappen,  J. 

Bashabd,  p.  J.  William  0.  Barker,  prior  to  the  7th  of  March, 
1857>  was  the  owner  of  certain  lots  of  land  situate  in  Brooldyn,  par- 
ticularly described  in  the  pleadings.  On  that  day  he,  by  a  full  cove- 
nant warranty  deed,  transferred  the  same  to  Samuel  Townsend,  of 
the  city  of  Philadelphia.  This  Mr.  Townsend  was  the  father  of 
Barker's  then  wife.  She  joined  in  the  deed.  The  premises  were 
subject  to  two  mortgages,  one  of  11,200  and  one  of  $4,000.  The 
payment  of  these  mortgages  was  assumed  by  Townsend  in  the  deed. 
On  the  18th  of  January,  1859,  Samuel  Townsend  conyeyed  the  same 
premises  to  Beulah  T.  Barker  (Barker's  wife),  subject  to  a  mortgage 
of  $1,200.  Barker  had,  between  the  date  of  the  Townsend  deed 
and  the  date  of  the  deed  by  Townsend  to  Mrs.  Barker,  paid  the 
$4,000  mortgage.  The  deed  by  Barker  to  Townsend  was  given 
immediately  prior  to  the  entry  of  a  judgment  of  over  $3,000  against 
Barker  in  &yor  of  a  Mr.  Wolson. 

On  the  11th  of  March,  1861,  Beulah  T.  Barker  made  her  will, 
by  which  she  devised  the  property  to  William  0.  Barker  in  trust 
for  her  two  children. 

The  will  gave  him  full  dominion  over  the  property,  including 
power  of  sale,  and  provided  that  the  purchaser  shoiQd  be  ^'  without 
liability  in  respect  to  the  application  of  the  purchase-money.'' 
^  On  the  28th  of  March,  1861,  she  died.  The  deed  to  her  from  her 
father  and  the  will  by  her  went,  upon  her  death,  into  the  possession 
of  her  husband,  and  both  were  kept  a  profound  secret  for  many 
years — until  about  the  month  of  May,  1873.  On  the  9th  of  Janaary, 
1867,  William  0.  Barker  put  upon  record  the  deed  from  Townsend 
to  his  (Barker's)  wife,  having  erased  about  that  time  the  name  of 
Beulah  T.  Barker,  the  grantee,  and  written  in  its  place  and  stead 
the  name  of  Edward  Schwerin,  a  person  who  had  married  his 
(Barker's)  sister.    Barker  noted  at  the  end  of  the  deed  and  before 
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the  witneasea'  names  the  fact  that  this  erasnre  was  made  before  the 
execution  of  the  deed.  Barker,  a  few  days  thereafter,  agreed  to 
Bell  two  of  the  lots  to  Messrs.  Harsey  &  Parkinson,  and  gave  a  deed 
therefor,  executed  by  Schwerin  on  the  Ist  of  April,  1867.  On  the 
19th  of  March,  1868,  Schwerin  conveyed  all  the  remaining  property 
to  Ellen  D.  Barker,  the  second  wife  of  William  0.  Barker,  and  a 
sister  of  the  plaintiff. 

William  C.  Barker  and  Ellen,  his  wife,  subsequently  executed 
various  mortgages  upon  the  property  for  the  full  face  thereof,  and 
conveyed  two  of  the  lots  to  Bachel  W.  Townsend,  who  was  the 
wife  of  the  Samuel  Townsend  who  gave  the  deed  to  his  daughter 
Beulah  and  the  mother  of  William  G.  Barker. 

On  the  12th  of  May,  1873,  Beulah  T.  Barker's  will  was  proved, 
and  the  plaintiff  was  appointed  administrator  with  the  will  annexed, 
by  the  surrogate  of  Kings  county,  and  thereafter  trustee  by  this 
court  at  special  term.  The  children  of  Beulah  T.  Barker  are  still 
minors.  Schwerin  received  nothing  for  his  conveyance.  Barker 
received  the  consideration  as  weU  from  the  direct  sale  by  Schwerin 
as  from  the  mortgages  given  by  his  wife  upon  the  titie  she  acquired 
from  Schwerin. 

There  is  no  evidence  to  warrant  the  finding  that  the  deed  given 
by  Barker  to  Townsend  was  a  mortgage.  It  was  a  plain  case  of  a 
conveyance  given  to  hinder,  delay  and  defraud  creditors. 

The  titie  passed  to  Townsend  as  between  the  parties.  By  virtue 
of  Townsend's  deed  to  His  daughter,  she  died,  having  the  fee  of  the 
prop^riiy,  and  by  her  will  it  passed  to  William  0.  Barker,  in  trust 
for  her  two  children.  Thus  far  the  case  seems  plain.  If  the 
*  trustee  had  received  his  wife's  deed  and  proven  the  will  and 
executed  the  trust  openly  under  it,  he  would  have  done  his  duty, 
but  this  he  failed  to  do.  He  suppressed  the  will  and  altered  ±he 
deed,  and  recorded  it  as  altered,  so  that  the  record  was  apparently 
right ;  he  perfected  titles  in  this  way,  and  thus  the  question  pre- 
sented arises  where  the  loss  is  to  fall — upon  the  children  of  the 
cestui  que  trust,  or  upon  the  innocent  purchaser  and  mortgagees 
who  have  acted  upon  the  appearance  of  titie  which  William  0. 
Barker,  the  trustee,  made. 

The  trust  created  by  the  will  was  a  valid  express  trust  under  our 
Atatute  (chap.  1,  part  2,  titie  2, 1  B.  S.,  §  55,  subd.  8;  1  R  S.  728.) 
The  trustee  took  the  whole  estate  subject  only  to  the  execution  of  the 
troHt    (1  B.  S.  729,  g  60).   The  estate  devolved  by  force  of  the  will 
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without  probate.  The  eyidence  warrants  the  finding  that  Barker 
accepted  the  tnust  and  executed  it  for  many  years.  He  took  poases- 
sion  of  the  deed  and  will^  took  possession  of^  rented  and  improTed 
the  property  and  applied  the  proceeds  to  the  support  and  mainten- 
ance of  the  infants.  Being  the  legal  owner,  and  intending  to  make  a 
good  title  and  for  a  good  consideration  which  he  received,  he  may 
have  proceeded  irregularly,  .or  even  criminally ;  the  result  was  legal 
and  proper.  He  executed  the  power  of  sale  in  the  will  He  made 
an  apparently  legal  title  and  received  pay  for  it. 

I  discover  no  evidence  to  warrant  the  finding  that  Edward 
DuBois  was  not  a  bona  fide  mortgagee ;  nor  that  Bachel  W.  Town- 
send  was  not  a  bona  fide  mortgagee  and  purchaser.  They  are  proven 
to  be  related.  Edward  Du  Bois  is  a  brother  of  Barker's  wife,  and 
Bachel  W.  Townsend  is  Barker's  mother.  This  is  not  sufficient  to 
destroy  their  claims  without  other  proof. 

The  judgment  should  be  modified  so  that  all  transfers  and 
mortgages  given  under  the  Schwerin  deed  be  declared  legal ; 
the  title  to  property  untransf erred  by  deed  by  Barker's  first  wife 
be  declared  vested  in  plaintiff  as  trustee,  subject  to  mortgages 
thereon;  Barker  to  account  as  trustee  before  a  referee  and  be 
declared  to  pay  any  balance  he  may  owe  on  such  accounting. 

Ordered  accordingly <. 


Ahebican  Silk  Wobks  v.  Salomon. 

TUle—to  property  acquired  by  oMoeiaiian  btfore  incorporation,  F^rauduiont 
coMcyance — unchanged  poeeeeeion  only  ineaUdatee  eaie  of  pereonal  property 
ai  to  creditore  and  purehaeere  in  good  faUh, 

The  tiUe  to  property  may  be  Tested  in  an  aaaodatlon  before  it  is  inoorporatad, 
.and  no  formal  transfer  is  necessary,  after  incorporation,  to  vest  such  tlUe  in 
the  corporation* 

The  provision  of  the  statute  avoiding  a  sale  of  personal  property  for  non- 
change  of  possession  is  only  in  favor  of  creditors  or  porchaseni  in  good 
faith,  and  does  not  apply  to  the  holder  of  a  lien  given  to  secure  past  indebt- 
edness. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  the  American  Silk  Works^  a  corpora- 
tion formed  under  the  laws  of  this  State,  against  Israel  J.  Salomon^ 


MABCH  TERM,  1875.  353 


American  ffilk  Works  v.  Salomon. 


to  recover  for  the  conversion  of  certain  personal  property,  consisting 
of  steam  pipes,  gas  pipes  and  the  fittings  thereto.  It  wus  claimed 
on  the  part  of  the  defendant  that  the  property  in  question  had 
belonged  to  the  firm  of  Anderson  &  Nelson ;  that  said  firm,  being 
indebted  to  him  for  rent,  agreed  that  he  should  have  a  lien  npoii 
snch  property  to  secure  the  same.  The  plaintiff  claimed  title  to 
the  property  by  purchase  from  said  firm. 

At  the  close  of  the  evidence  for  plaintiff,  defendant  moved  to 
dismiss  the  complaint  upon  the  ground,  among  others,  that,  at  the 
time  of  th6  sale  and  delivery  of  the  property  by  Anderson  &' Nel- 
son, the  company  had  no  legal  existence,  its  certificate  of  incor- 
poration not  having  been  filed  till  after  that  time.  The  corporation 
oocapied  the  same  premises  that  Anderson  &  Nelson  did,  and  both 
members  of  that  firm  appear  to  have  been  managing  ofiicers  of 
such  corporation. 

Gardiner  d  Ooodhari,  for  appellant. 

WmiafM  Brothers^  for  respondent 

Present — Babkabd,  P.  J.,  Gilbert  and  Tappek*,  J  J. 

OuBEBT,  J.  It  does  not  appear  from  the  findings  of  the  referee* 
that  the  sale  by  Anderson  &  Nelson  to  the  plaintiff,  of  the  prop- 
erty in  controversy,  was  made  before  the  plaintiff  was  incorporated, 
nor  was  that  fact  established  on  the  trial.  Nelson  testified  that 
the  plaintiff  bought  the  property  on  the  6th  of  December,  1872, 
but  immediately  adds,  perhaps  it  was  a  day  or  two  before  of  after, 
^e  referee  does  find,  however,  that  the  plaintiffs  became  entitled 
to  the  property  by  said  purchase  before  the  1st  of  March,  1873, 
and  tjiis  finding  is  abundantly  sustained  by  the  evidence.  There  is  no 
legal  impediment  to  the  vesting  of  the  title  to  property  in  a  company 
or  association  before  they  become  incorporated,  and  no  formal  trans- 
tet  of  the  joint  property  is  necessary  upon  the  formation  of  the  corpo- 
ration, provided  it  is  acquired  for  the  purpose  of  forming  a  corpora- 
tion, and  the  members  of  the  association  agree  that  it  shall  belong 
to  the  corporation  when  formed.  Before  the  corporation  is  brought 
into  existence,  the  title  vests  in  the  individuals  composing  the 
association,  and  afterward  in  the  corporation  by  the  fusion  of  the 
association  in  it.  Corporations  ma^  acquire  title  to  money  paid 
Vol.VI,N.Y.Rkp-— 46 
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upon  subscriptions  to  capital  stock  before  the  corporation  has  a 
legal  existence^  and  it  has  been  held  that  they  maj  be  formed  by 
means  of  contributions  of  property  other  than  money.  BoyrUan  y. 
Hatch,  47  K  Y.  225. 

It  appears  that  no  removal  of  the  property  took'  place  after  the 
corporation  was  formed.  Those  who  sold  to  the  corporation  were 
members  and  officers  thereof^  and  the  property  remained  in  their 
charge  as  such  officers.  We  do  not  see  what  other  acts  could  have 
been  done  to  make  a  change  of  possession.  But  the  statute  avoids 
a  sale  for  non-change  of  possession  only  in  favor  of  creditors  or 
purchasers  in  good  faith.  The  defendant  was  not  such  a  purchaser. 
He  claimed  to  have  nothing  more  than  a  lien  on  the  property  given 
to  him  by  Anderson  &  Nelson^  after  they  had  sold  the  property  to 
the  plaintiff.  It  was  given  to  secure  a  past  indebtedness.  In 
creating  this  lien,  Anderson  &  Nelson  did  not  assume  to  act  for 
the  corporation,  nor  is  authority  from  the  corporation  to  do  the  act 
shown.  Besides,  it  is  prohibited  by  statute.  Laws  1848,  chap. 
40,  §  2.  The  subsequent  qualification  of  this  prohibition  does  not 
remove  the  disability  to  give  a  lien,  but  only  enables  corporations 
to  give  mortgages,  with  the  requisite  assent  of  the  stockholders. 
Laws  1864,  chap.  517,  §  2. 

If  these  views  are  correct,  ihey  diapose  of  all  the  questions  pre- 
sented by  the  appellant's  exceptions,  beside  those  to  the  admission 
of  evidence.  We  have  examined  those  and  found  nothing  in  them 
which  would  warrant  us  in  reversing  the  judgment 

It  must,  therefore,  be  affirmed. 

Bi.BKABD,  p.  J.,  dissented. 
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Yah  Ebubbk  y.  Goskihs. 

Pailfl^erU — 5y  mortgctgor  to  fnorigagee  <rfUr  aarignment  of  mortgage.     JSki- 

i&nce — failure  to  demand  deUoerjf  of  mortgage  when  paid  infutt  T^preeump* 

Hm  qfhaAfaiilL 

« 
Pajmenta  on  a  mortgage  debt  to  the  mortgagee  by  the  mortgagor  in  good 

&ith  and  without  notice  of  an  assignment  of  the  mortgage  KM  valid  as 

ftgaJnst  the  assignee. 

The  asrignee  of  a  mortgage  had  permitted  the  mortgagee  to  reoeire  the  pay^ 

rnenta  of  pxindpal  and  interest  upon  the  mortgage.    HM^  that  an  omission 

on  the  part  of  the  mortgagee  to  require  a  delivery  up  of  the  mortgage  and 

aooompanying  bond  when  completing  the  payments,  woold  not  raise  the  pre- 

Bomption  of  bad  faith. 

APPEAL  by  plaintiff  from  a  judgment  in  favor  of  defendants 
entered  upon  a  decision  of  the  court  at  special  term. 
The  action  was  brought  by  Helen  H.  Van  Eeuren,  by  her  guardian 
ad  Ktemy  against  Margaret  Corkins  and  others^  to  foreclose  a  mort- 
gage. The  mortgage  in  question  was  executed  in  1865  by  Michael 
Corkins  to  secure  the  payment  of  $2,966.66  to  Thomas  Oeorge  and 
onelDarter.  In  1866  George  and  Garter  assigned  the  same  to  one 
HilL  In  1870  the  executor  of  Hill  assigned  the  same  to  one  Van 
Eenren,  and  the  administrator  of  Van  Keuren  assigned  it  to  plain- 
tiff, through  her  guardian,  in  1871.  None  of  these  assignments 
were  recorded  until  1874,  and  the  mortgagor  had  no  knowledge  or 
notice  of  said  assignments,  or  any  of  them.  Between  the  time  of 
the  execution  of  the  mortgage  and  July  23,  1868,  said  Michael 
Corkins  paid  to  said  Oeorge  the  entire  sum  secured  by  the  mort- 
gage, and  on  the  20th  of  January,  1870,  Oeorge  and  Garter  executed 
and  acknowledged  a  certificate  of  satisfaction  of  the  mortgage, 
which  was  duly  recorded.  The  bond  accompanying  the  mortgage 
remained  in  the  actual  possession  of  said  Oeorge  from  the  time  of 
its  execution  up  to  March,  1870.  The  Newburgh  Sayings  Bank, 
one  of  the  defendants,  held  a  mortgage  executed  by  Michael  Gor- 
kins  the  same  day  the  satisfaction  was  filed.  Before  the  commence- 
ment of  this  action  Michael  Gorkiiis  died.  Such  other  facts  as  are 
material  appear  in  the  opinion. 

Muh$,  LiUU  d  Finny  for  appellant. 

£.  A,  Brewster,  for  respondent 
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Present — Tappei^  and  Gilbbbt,  J  J. 

61LBEBT9  J.    The  main  qnestion  in  this  case  is  whether  pay- 
ments made  by  a  mortgagor  to  the  mortgagees  on  acconnt  of  the 
mortgage  debt^  after  the  latter  haye  assigned  and-  thereby  parted 
with  all  their  interest  in  the  mortgage,  withoat  notice  of  such 
assignment,  are  ralid,  and  we  are  of  the  opinion  that  they  are. 
The  mortgagor  purchased  the  mortgaged  premises  of  the  mortga- 
gees, and  gave  the  bond  and  mortgage  in  qnestion  in  part  payment 
of  the  pnrchase-money  thereof.    There  is  not  the  slightest  evidence 
that  he  had  any  actnal  notice,  when  such  payments  were  made,  that 
the  mortgage  debt  had  been  transferred  or  assigned.    No  assign- 
ment had  been  recorded,  bnt  if  the  fact  were  otherwise  the  pay- 
ments wonld  still  have  been  good.    For  it  is  expressly  provided  by 
statnte,  that  the  recording  of  an  assignment  of  a  mortgage  shall 
not  be  deemed,  in  itself,  notice  of  such  assignment  to  a  mortgagor, 
his  heirs  or  personal  representatiTes,  so  as  to  invalidate  any  payment 
made  by  them,  or  either  of  them,  to  the  mortgagee.    1  B.  S.  76S, 
§  41.     Payments  made  by  the  debtor  to  the  original  creditor  in  good 
faith,  and  without  notice  that  such  creditor  had  parted  with  the 
debt,  have  always  been  upheld.    In  Beed  v.  Marble,  10  Paige,  413, 
Chancellor  Walwobth  held  that  '^  the  assignee  of  a  bond  and  mort- 
gage, as  well  as  assignees  of  other  choses  in  action,  must  give  notice 
of  the  assignment,  if  he  wishes  to  protect  himself  against  a  tana 
Ode  payment  to  the  assignor  by  the  mortgagor,''  and  in  so  doing  he 
only  reiterated  an  elementary  role  of  law. 

It  is  objected  that  the  judge  at  special  term  did  not  find  that  the 
payments  were  made  in  good  faith.  He  did  find,  however,  that  the 
payments  were  valid  and  effectual.  That  necessarily  comprehends 
every  fact  which  is  essential  to  make  them  so. 

It  is  again  urged  that  the  judge  erred  in  refusing  to  find,  as 
requested  by  the  plaintiff,  that  the  mortgagor  made  no  inquiry  for 
the  bond  and  mortgage,  and  that  no  representations,  as  to  the  cob- 
tody  or  ownership  of  them,  were  made  to  him  when  the  paymeiita 
were  made,  and  that  he  did  not  require  the  delivery  of  them  to  him 
when  he  made  the  last  payment.  The  answer  to  this  is,  that  there 
was  no  evidence  in  respeci  to  these  facts.  There  is  evidence  which 
warrants  the  finding  that  the  bond  and  mortgage  were  in  the  pos- 
session of  George,  one  of  the  mortgagees,  who  received  the  paynientB 
as  late  as  March  25,  1870,  for  it  was  proved  that  an  indorsement  ou 
the  bond  of  that  date  was  in  his  handwriting,  and  it  was  admitted 
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on  tiie  part  of  thq  plaintiff  that  the  balance  due  upon  the  bond  and 
mortgage  was  paid  July  23,  1868.  Evidence  was  given  by  the 
plaintiff  tending  to  show  that  the  bond  and  mortgage  were  in  the 
possession  of  other  persons  when  all  the  payments  were  made. 
Where  there  is  a  contrariety  of  evidence  the  court  cannot  be  called 
upon  to  find  the  disputed  fact  in  favor  of  or  against  either  party, 
and  a  refusal  to  do  so  furnishes  no  ground  for  an  exception.  Bech 
'  Y.  Shddofh  48  N.  Y.  369.  For  this  reason,  also,  the  finding  of  the 
court,  that  the  bond  and  mortgage  remained  in  the  possession  of 
Oeorge  until  March  25, 1870,  ought  not  to  be  disturbed. 

Under  some  circumstances  the  omission  of  a  mortgagor,  when 
paying  off  his  bond  and  mortgage,  to  require  a  delivery  up  of  the 
securities,  may  raise  a  presumption  that  the  payment  was  not  made 
in  good  faith.  Brown  v.  Blydenburgh,  7  N.  Y.  141;  Dauhleday  v. 
EresBy  50  id.  410.  But  no  such  presumption  can  arise  in  this  case, 
because  each  assignee  of  the  mortgage  had  permitted  George,  from 
time  to  time,  to  receive  payments  on  account  of  bolih  principal  and 
interest,  thereby  impliedly  constituting  him  their  agent  for  that 
purpose.  Having  repeatedly  given  their  sanction  to  such  acts  on 
the  part  of  George,  without  any  notice  that  the  bond  and  mortgage 
had  been  assigned,  or  that  there  was  a  lack  of  authority  in  George 
to  receive  the  pajrments,  they  are  estopped  to  deny  his  authority. 
For  the  same  reason  the  receipts  given  by  George  were  properly 
admitted  in  evidence  as  the  acts  of  the  parties  who  had  thus 
empowered  him  to  act  in  their  behalf. 

The  Newburgh  Savings  Bank  unquestionably  is  a  subsequent  pur- 
chaser in  good  faith  (1  B.  S.  762,  §§  37, 38),  and  the  assignments 
of  the  bond  and  mortgage,  not  having  been  recorded,  were,  by  the 
express  provisions  of  the  statute,  void  as  to  such  purchaser.  1  B. 
S.  756,  §  1;  762,  §  88.  The  mortgage  was  properly  discharged  of 
record.    Id.  761,  §  28. 

When  the  mortgage  to  the  bank  was  given  nothing  appeared  on 
the  record  to  apprise  them  that  the  plaintiff's  mortgage  was  out- 
standing. They  are,  therefore,  perfectiy  protected  by  the  record. 
The  oases  of  Baynor  v.  Wilson,  6  Hill,  469,  and  N.  F.  i.  Ins.  Co. 
V.  Smithy  2  Barb.  Oh.  82,  to  which  we  were  referred,  contain  noth- 
ing in  conflict  with  this  principle. 

These  remarks,  if  correct,  dispose  of  all  the  questions  in  the  case, 

and  require  an  affirmance  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Judgimnt  affirmed. 
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Babneti  y.  Ohioago  and  Lake  Hubok  Bailboad  Cokpaky. 

Jur%8dieti(m — qfforeiffn  corporation  acquired  by  service  on  an  officer  thereof  in 
thi$  State,    CoMtUutional  law — legislatwe  may  preeeribe  form  of  action. 

Under  the  common  law,  jurisdiction  of  a  foreign  corporation  could  not  be 
acquired  by  the  service  of  process  upon  an  olfioer  thereof  in  thia  State. 
Under  the  Code,  however,  jurisdiction  may  be  acquired  by  personal  service 
on  the  proper  officer,  and  such  service  is  equivalent  to  personal  service  on  a 
non-resident  natural  person.  An  attadiment  against  property  is  not  required 
to  be  issued. 

It  is  within  the  power  of  the  legislature  to  authorisie  a  suit  against  a  foreign 
corporation  in  peraonam,  and  such  power  is  not  limited  to  the  allowanoe  ot 
actions  in  rom  only.  There  is  nothing  constitutional  or  fundamental  in  the 
method  of  procedure  in  an  action.* 

APPEAL  by  defendant  from  an  order  at  special  term  denying  a 
motion  to  set  aside  the  service  of  the  summons  herein. 
The  action  was  bronght  by  George  W.  Bamett  against  the  Chi- 
cago and  Lake  Huron  Railroad  Company,  a  foreign  corporation 
created  under  the  laws  of  Michigan,  Indiana  and  Illinois.  It  was 
commenced  by  the  issue  of  a  summons  and  the  service  of  the  same 
upon  the  president  of  the  defendant,  in  the  city  of  New  York,  by 
delivering  to  and  leaving  with  him  a  copy  of  said  summons. 
Defendant  moved  to  set  aside  the  service  on  the  ground  that  the 
court  had  no  jurisdiction  over  the  defendant,  such  defendant  not 
having  any  property  in  the  State  of  New  York,  or  any  offices  or 
agencies  in  said  State,  and  all  its  officers  or  agents  residing  in  the 
States  of  Michigan  and  Indiana. 

Sinnott  <6  Meyer,  for  appellant.  A  corporation  cannot  migrate. 
It  cannot  be  served  personally  outside  of  the  State  giving  it  exist- 
ence, and  the  courts  of  this  State  cannot  acquire  jurisdiction  of 
the  person  of  a  foreign  corporation  unless  by  voluntary  appearance. 
Whitehead  v.  JBuff.  &  L.  E.  Ry.  Co.,  18  How.  318 ;  Brewster 
V.  Mich.  Cent.  R.  R.  Co.,  5  id.  183;  Howell  v.  Chicago  A  N.  W. 
Ry.  Co.,  61  Barb.  378;  Bates  v.  N.  0.  J.  <6  &.  N.  R.  R.  Co.,  4 
Abb.  72.  To  make  a  judgment  valid  it  is  necessary  that  the 
court  rendering  it  should  have  jurisdiction  of  the  subject-matter, 
and  in  addition  thereto,  either  of  the  person  or  of  the  property 

*  See  opinion  of  Jamcb,  J.,  in  O.  A  L,  0.  B.  R,  Co.  r.  V.  AC.R.B.  Oe>.,  pose,  pase      • 
in  which  a  different  conclusion  is  reached. 
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of  defendant  Thtrnpstm  v.  Whitman,  18  Wall.  467,  and  cases 
dted;  lyArcy  v.  Kdchum,  11  How.  (TJ.  S.)  165;  Knowles  v.  Oas 
Lighi  and  Cf>ke  Co.,  19  WaU.  68. 

SemU  &  Pierce,  for  respondent. 

« 

Present — Tappkn  and  Gilbbbt,  J  J. 

GiLBBBT,  J.  At  common  law  jurisdiction  over  a  foreign  corpora- 
tion conld  not  be  acquired  by  the  service  of  process  upon  an  ofiQcer 
thereof,  outside  of  the  State  which  gave  it  existence.  In  McQueen 
V.  Middleiown  Manufacturing  Co.,  16  Johns.  5,  the  rule  of  the 
common  law  is  thus  stated  by  Spskcer,  J. :  '^  The  process  against  a 
corporation  must  be  served  on  its  head  or  principal  officer,  within 
the  jurisdiction  of  the  sovereignty  where  this  artificial  body  exists. 
If  the  president  of  a  bank  of  another  State  were,  to  come  within 
this  State  he  would  not  represent  the  corporation  here;  his  func- 
tions and  his  character  would  not  accompany  him  when  he  moves 
beyond  the  jurisdiction  of  the  government  'under  whose  laws  he 
derived  this  character. ''  Consequently,  the  court,  in  that  case,  set 
aside  an  attachment,  on  the  ground  that  a  statute  which  author- 
ized attacUments  against  the  estates  of  non-resident  debtors  gener- 
ally did  not  apply  to  foreign  corporations.  The  same  principle  has 
been  decided  in  numerous  cases.  Nash  v.  Rector,  etc.,  1  Miles,  78; 
Dawson  Y.  CampbeU,  2  id.  171;  Cflarke  v.  N.  J.  8.  Nav.  Co.,  1  Story, 
631;  Lafayette  Ins.  Co.  v.  French,  18  How.  (XT.  S.)  404 ;  Peckhm 
V.  N(yrth  Parish,  etc.,  16  Pick.  286. 

It  is,  however,  within  the  competency  of  the  legislature  to  author- 
ize suits  against  foreign  corporations.  The  Eevised  Statutes  gave 
such  authority,  and  prescribed  the  manner  in  which  it  should  be  exer- 
cised. 2  E.  S.  458,  459;  Laws  1842,  chap.  197.  This  proceeding, 
it  is  true,  was  substantially  in  rem.  The  judgment  in  it  bound  only 
the  property  of  the  corporation  within  this  State,  and  it  had  no 
extra  territorial  force.  I  never  heard  the  validity  of  this  legislation 
called  in,question,  and  it  was  not  disputed  on  the  argument  of  this 
case.  An  attempt  was  made  to  show  that,  while  the  legislature  had 
power  to  authorize  a  suit  against  a  foreign  corporation  in  rem,  it  has 
none  to  authorize  one  in  personam.  But  no  good  reason  for  such  a 
distinction  was  stated,  or  has  ever  been  brought  to  my  knowledge. 
If  the  legislature  has  power  to  authorize  any  suit,  they  may  prescribe 


360  SECOND  DEPAETMENT, 

Burnett  t.  Chicago  and  Lake  Huron  Bailioad  Co. 

what  kind^  and  the  mode  of  procedure  in  it.  There  is  nothing 
constitational  or  fundamental  in  the  method  of  procedure  in  an 
action.  The  legislature  might  have  provided  that  the  suit  under 
the  BeTised  Statutes  might  be  commenced  by  summons,  with  pub- 
lication of  notice,  and  have  directed  that  the  property  might  be 
seized  only  after  a  judgment  had  been  entered,  and  then  by  execu- 
tion thereon,  or  the  attachment  might  have  been  made  a  mere  inci- 
dental remedy  in  the  suit.  In  short,  the  mode  and  order  of 
procedure  might  have  been  changed  without  changing  the  nature 
and  effect  of  the  judgment.  The  presence  of  property  in  the  State 
was  necessary  to  uphold  the  validity  of  the  proceeding,  only  becaoae* 
the  legislature  had  made  it  so. 

The  only  question,  therefore,  is,  whether  the  proceeding  in  this 
case  is  auttiorized  by  the  Oode.    This  court  has  held,  on  two  occa- 
sions at  least,  that  it  is  {Prouty  y.  Mich,  S.,  etc.,  R,  B.  Cb.,  4  N« 
Y.  Sup.  230,  and  Ives  v.  Memphis,  El  Paso  <&  Pacific  R.  R.  Oo.,^  4th 
department,  April,  1874,  not  reported),  and  we  think  those  decis- 
ions are  correct.    The  successive  amendments  to  the  Code  demon- 
strate the  intention  of  the  legislature  on  this  subject  very  clearly. 
That  statute,  in  1849,  authorized  a  suit  against  a  foreign  corporation 
by  a  resident  of  the  State  for  any  cause  of  action.    Code,  §  427.    See, 
also.  Laws  1849,  chap.  107.    Section  427  has  never  been  changed. 
The  Oode  of  1848  also  enacted,  that  all  actions  should  be  commenced 
by  summons  (§  127),  and  prescribed  the  mode  of  service  on  indi- 
viduals and  on  corporations  (§  134);  on  the  latter  by  delivering  a 
copy  to  the  president  and  secretary,  etc.    But  by  section  135  it  was 
enacted  that,  ''if  the  person  on  whom  service  is  to  be  made  cannot 
be  found  within  the  State,"  publication  should  be  made,  in  cases 
against  foreign  corporations  as  well  .as  non-resident  individuals. 
The  condition  on  which  publication  is  required  is  in  each  case  the 
same,  namely,  that  the  person  to  be  served  cannot  be  found  within 
the  State. 

The  same  statute  authorizes  attachments  to  be  issued  against 
foreign  corporations  as  well  as  individuals,  but  does  not  require  an 
attachment  to  be  issued  as  an  element  of  jurisdiction.  The  attach- 
ment, however,  can  be  issued  only  in  an  action  (§  227). 

In  1851  section  134  of  the  Oode  was  amended  by  the  provision 
that  the  service  should  not  be  made  on  a  foreign  corporation  unless 

^llilf  decUdon  was  made  at  a  general  term  held  by  MuLLnff  P.  J.,  E.  Darwik  Smrb 
Qoanr,  JX,  bat  no  opinion  waa  handed  down. 
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it  had  property  within  the  State^  or  the  cause  of  action  arose  therein^ 
and  although  section  135  was  also  amended  at  the  same  time>  yet, 
when  these  facts  existed,  the  mode  of  service  on  a  foreign  corpora- 
tion was  left  the  same  as  before.  By  the  act  of  April  10^  1855, 
chap.  279,  the  legislature  took  another  step  in  advance,  and  author- 
ized service  to  be  made  on  agents  of  foreign  corporations,  or  persons 
who  acted  as  such,  when  such  corporations  were  doing  business  in 
this  State.  In  1859  a  decisive  amendment  was  made  to  sec- 
tion 134  of  the  Oode  by  enacting  that  service  may  be  made 
upon  a  foreign  corporation,  not  only  when  it  has  property 
within  this  State,  or  the  cause  of  action  arose  therein,  but 
when  such  service  shall  be  made  within  this  State  personally 
upon  the  president,  secretary  or  treasurer  thereof.  There  has  been 
no  change  in  the  law,  in  respect  to  publication,  since  the  amend- 
ment of  1859.  The  history  of  the  legislation  on  this  subject, 
therefore,  demonstrates  the  intention  of  the  law  makers  to  have 
been  to  make  service  within  the  State  on  the  proper  officer  of  a 
foreign  corporation  equivalent  to  personal  service  on  a  non-resident 
natural  person.  If  the  non-resident  individual,  or  the  .proper 
officer  of  the  foreign  corporation,  is  with^  the  State,  the  mode  of 
service  is  the  same,  and  publication  is  not  required  in  either  case. 
If  not  in  the  State,  and  such  service  cannot  be  made,  there  must 
be  publication  in  both  cases,  and  jurisdiction  is  thereby  acquired 
if  either  the  individual  or  the  corporation  has  property  in  the  State, 
or  the  cause  of  action  arose  therein.  So,  too,  the  provisions  of  the 
Code  in  respect  to  the  "provisional  remedy'*  of  attachment,  and 
to  the  entering  of  judgment,  apply  alike  to  non-resident  indi- 
viduals and  to  foreign  corporations.  Not  the  slightest  distinction 
is  made  between  them. 

What  the  effect  of  a  judgment,  recovered  according  to  law, 
against  a  foreign  corporation  which  has  no  property  in  this  State, 
may  be,  it  seems  to  me  is  an  inquiry  which  has  no  bearing  on  the 
case.  "  It  would  operate  on  nothing  in  the  State,"  as  was  said 
by  Judge  Eoosbvelt  in  Gumberland  Coal  Go.  v.  Hoffman  Coal  Co., 
30  Barb.  171;  but  I  am  not  certain  that  *'it  would  be  regarded  by 
nobody  out  of  it"  It  is  not  necessary  that  a  judgment  should  be 
universally  binding  to  give  it  validity  in  the  State  where  it  was  recov- 
ered. *  There  is  some  reason  for  saying  that  such  judgment  ought  to 
be  universally  binding.  See  OUy  Fire  Ins.  Co.  v.  Carrugi,  41  Ga. 
661,  670;  Const.  U.  S.,  art.  4,  §  1.    A  large  number  of  foreign 
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corporations  haye,  in  fact,  migrated  into  this  State  and  established 
offices  here.  They  make  contracts  here.  Why  should  not  these 
contracts  be  enforced  here?  If  the  corporation  makes  the  contract 
by  its  officers,  it  ought  to  be  amenable  to  the  jurisdiction  of  tho 
courts  of  the  place  where  the  contracts  are  made,  and  that  can  be 
accomplished  only  by  allowing  a  service  of  process  on  its  officers.  It 
is  only  by  such  a  service  that  jurisdiction  of  a  corporation  can  be 
acquired  anywhere,  and  if  it  can  thus  be  acquired  in  one  place,  I 
am  at  a  loss  to  perceive  why  it  may  not  in  any  other. 

Without  adverting  to  the  decisions  on  this  subject^  cited  on 
behaU  of  the  defendant,  I  will  only  repeat  that  I  think  the  cases 
decided  in  the  first  and  fourth  departments,  before  cited,  are  suffi- 
cient authority  for  the  conclusion  that  the  crder  appealed  from 
should  be  affirmed. 

The  order  is  affirmed,  with  $10  costs. 

Order  affirmed. 


Baldwin  v.  Babbett. 

AH)itraHon^'i6hen  ntbrnimon  to,  exHngui$he»  judgment. 

After  a  judgment  in  the  jostice's  court,  and  an  appeal  therefrom,  the  parties 
submitted  the  matter  in  controversy  to  arbitration.  HM,  tliat  the  submis- 
sion extinguished  the  judgment  and  waived  the  appeal,  and  this  was  not 
affected  by  the  fact  that  nothing  was  done  under  the  arbitration. 

APPEAL  by  plaintiff  from  an  order  of  the  Putnam  county  court 
directing  a  retnm  by  the  sheriff  of  an  execution,  and  staying 
all  proceedings  upon  a  judgment. 

The  action  was  brought  in  a  justice's  court  by  Henry  S.  Baldwin 
against  Lawrence  Barrett,  to  recover  damages  for  fraud  in  an 
exchange  of  horses  and  the  purchase  of  a  cow.  Plaintiff  obtained 
judgment  for  tl35,  and  costs.  An  appeal  was  taken  to  the  county 
court  by  defendant,  but  no  undertaking  was  given.  After  the 
appeal,  a  transcript  was  filed  and  the  judgment  docketed  in  the 
Putnam  county  clerk^s  office.  An  agreement  under  seal  was  sub- 
sequently made  between  the  parties  to  submit  the  matter  in  snit 
and  other  matters  to  an  arbitration  by  two  persons  named  in   the 
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agreement,  and  such  third  person  as  those  two  should  select,  but 
no  farther  step  was  taken  under  this  agreement  After  this,  upon 
motion  of  plaintiff,  the  appeal  to  the  county  court  was  dismissed, 
and  plaintiff  issued  the  above-mentioned  execution  upon  the  judg- 
ment 

Wm.  R.  Baldmn  and  James  M.  BdU,  for  appellant. 

0.  Frost,  for  respondent 

Present  —  Babkard,  P.  J.,  Gilbbbt  and  TAPPBiir,  J  J. 

GiLBBBT,  J.    The  necessary  effect  of   the  submission  was  to 

extinguish  the  judgment,  and  to  waiye  the  appeal.    It  related  to 

the  same  subject-matter,  and  provided 'for  the  entry  of  a  judgment 

in  the  Supreme  Court  upon  the  award.    The  parties  to  it  had  by 

it  secured  a  re-trial  of  the  controversy  between  them.    If  it  had 

been  made  pending  the  suit  in  which  tiie  judgment  was  recovered, 

it  is  conceded  that  its  effect  would  have  been  to  discontinue  the 

suit,  and  such,  no  doubt,  is  the  rule  of  law.    The  reason  is,  that 

parties  have  selected  another  tribunal  for  the  trial  of  the  case. 

Larhin  v.  Bobbins,  2  Wend.  505.    The  same  reason  applies  after 

judgment  as  well  as  before,  unless  it  be  agreed  that  the  judgment 

shall  remain  as  security  or  for  some  other  collateral  purpose.    The 

snbmiasion  shows  the  intention  of  the  parties  to  abandon  the  liti- 

gatiouin  court,  and  to  resort  to  another  method  of  determining  the 

controversy  between  them.    This  necessarily  implies  a  mutual  aban- 

donment  of  all  previous  proceedings.  To  use  the  language  of  Bbabds- 

LBY,  J.,  in  Van  Slyie  v.  Lettice,  6  Hill,  610,  "  the  parties  intended 

to  bbt  out  the  suit,  from  its  commencement  before  the  justice  to 

the  appeal  to  the  county  court."     See  also   Orosvmor  v.  Hunt, 

11  How.  365;  Millers,  VanAnhen,  1  Wend.  516. 

The  fact  that  the  submission  has  not  been  acted  on  does  not 
alter  its  legal  effect  upon  the  judgment  and  the  appeal  Larhin  v. 
JSoSbins,  supra. 

The  order  of  the  county  court  is  right,  and  should  be  affirmed. 

Babnabb,  p.  J.,  dissenting.  This  case  does  not  come  under  any 
case  cited  by  respondent.  The  plaintiff  obtained  a  judgment  for 
over  1100  before  a  justice.    The  defendant  appealed  and  gave  no 
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undertaking.  This  appeal  was  not  regular  and  was  dismissed  for 
that  reason.  The  judgment  before  the  justice  remained  in  full 
force.  The  agreement  to  arbitrate  was  conditional  upon  its  execu- 
tion by  the  1st  of  December,  1866.  The  arbitrators  never  met.  No 
reference  is  made,  in  the  agreement  to  arbitrate,  to  the  judgment.  I 
do  not  think  it  is  paid.  The  plaintiJS  ought  to  have  the  right  to 
enforce  it.    The  order  should  be  reyersed. 

Ordfir  affirmed. 


Boos  V.  WoBLD  Mutual  Ltpb  iKSuaAHOB  OoMPAinr. 

Sndenee  —  expert  testimony  ^jwryjudga  €(f%MigM  of.  Ingwranee^HfepcUeif 
—  candUhns  —farfeUwre.  Agency  —  when  inmirer  ettapped  by  aeU  of  agmU. 
Pleading  ^breach  of  ioarrmUy  in  intttrance  eontraet  muH  he  anemd. 
Practice — otoection  that  verdki  i»  againtt  evidence. 

Where  the  testimony  of  experts,  and  that  of  those  not  experts,  aa  to  facts,  is 
in  conflict,  it  is  for  the  jury,  and  not  the  coort,  to  determine  the  credenoe  to 
be  given  to  each. 

An  application  for  a  Ufe  insurance  policy  contain'ed  an  inquiry  -whether  the 
applicant  had  varions  diseases  named,  "or  any  serious  disease,"  to  wUch 
the  answer  was  "  no.'*  The  policy  contained  proTisions  making  it  void  in 
case  the  answers  to  the  appUcation  were  not  in  aU  respects  true.  Seldy  that 
upon  conflicting  evidence  it  was  a  question  of  fact  for  the  Jury  whether 
sunstroke  and  pneumonia  were  serious  diseases  within  the  meaning  of  the 
policy,  etc. 

The  agent  of  the  insun^ioe  company,  receiving  the  appUcation,  told  tlie  appli* 
cant  that  it  was  not  necessary  to  state  that  he  had  had  a  sunstroke,  in  the 
application.  Held,  that  the  company  were  estopped  from  setting  up  that 
such  omission  to  state  was  a  breach  of  the  condition  of  the  poUcy. 

In  respect  to  the  necessity  of  pleading  and  proving  a  breach  of  warranty  in  an 
action  on  an  insurance  policy,  the  court  held,  **  although  there  is  some  eon- 
fliet  in  the  decisions,  we  are  of  opinion  that  in  order  to  avoid  a  policy  on  the 
ground  of  a  breach  of  warranty,  such  breach  must  be  averred  and  proved." 

The  objection  that  a  verdict  was  against  the  weight  of  evidence,  hM  not 
available  upon  appeal  from  a  Judgment  only. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  verdict  of  a  jury. 
The  action  was  brought  by  Peter  Boos  against  The  World  Mutual 
life  Insurance  Company,  upon  a  policy  of  life  insuranoe  issued  by 
defendant  upon  the  life  of  Valentine  Boos^  the  father  of  the  plain* 
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tifl.  The  insured  died  in  Gtermany  in  February,  1873,  of  tubercular 
consumption.  The  policy  was  issued  in  March,  1870.  It  contained 
among  others  the  following  condition  :  ^'That  the  statements  and 
declarations  made  in  the  application  therefor,  and  on  the  faith  of 
which  it  is  issued,  are  in  all  respects  true,  without  the  suppression 
of  any  facts  relating  to  the  health  or  circumstances  of  the  insured 
affecting  the  interests  of  the  said  company,  and  the  covenants 
therein  contained  are  binding  upon  the  parties  to  this  policy. ''  It 
also  provided  th&t  the  policy  should  become  null  and  void  by  reason 
of  the  violation  of  any  of  its  conditions. 

Among  the  questions  and  answers  contained  in  th^  application 
were  the  following : 

"  11.  What  employments  has  the  party  been  engaged  in  ?  An- 
swer.   Oardener. 

'^  12.  Has  the  party  ever  had  any  of  the  following  diseases  :  apo- 
plexy, asthma,  *  ♦  consumption,  disease  of  the  heart,  dropsy, 
epilepsy,  fits,  palpitation,  *  rheumatism,  disease  of  the  brain,  or 
any  serious  disease  ?    Answer.   No. 

'^16.  Has  the  party  ever  met  with  any  sever^  personal  injury ; 
if  80,  what  ?    Answer.    No. 

"  17.  Has  the  party  had  during  the  last  seven  years  any  severe 
sickness  or  disease ;  if  so,  state  the  particulars  and  the  name  of  the 
attending  physician  who  was  consulted  and  prescribed  ?  Answer. 
No. 

"  18.  Is  the  party  now  afflicted  with  any  disease  or  disorder  of 
any  kind ;  and  if  so,  what  ?    Answer.    No. 

"25.  Has  the  party  employed  or  consulted  individually  any 
physician  ?  Answer.  No.  My  family  physician  is  Dr.  Hertzog, 
Newark.     Only  for  a  cold." 

"27.  Has  any  previous  examination  or  application  been  made 
for  assurance  on  the  life  proposed  (question  calls  for  particulars)  ? 
Answer.  No." 

Defendant  introduced  evidence  tending  to  show  that  the- 
answers  to  each  of  the  questions  mentioned  were  untrue,  and 
endence  contradicting  or  explaining  that  of  the  defense  was 
given  on  behalf  of  plaintifF.  .  Such  other  facts  as  are  material 
appear  in  the  opinion. 

Joshua  M.  V<m  Gott  and  William  P.  Prenticey  for  appellant, 
cited  3  Kent's  Com.  283 ;  Schuchardt  v.  Aliens,  1  Wall.  359 ; 
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Foot  V.  Safrifiy  19  Johns.  164 ;  Rudd  v.  DaviSy  3  Hill,  287 ;  Monk 
v.  Union  Mutual  Life  Ins.  Oo.^  6  Bobt.  455 ;  Ripley  t.  JBtna  Ins. 
Co.y  30  N.  Y.  136  ;  Snow  v.  Columbian  Ins.  Co.,  48  id.  427  ;  First 
NcUional  Sank  v.  Insurance  Oo.  of  N.  America,  50  id.  45 ;  Fierce 
y.  Empire  Ins.  Co.,  62  Barb.  636. 

Bergen,  Ivins  A  Bergen,  for  respondent 

Present — Tappbk  and  Gilbbbt,  J  J. 

Gilbert,  J.  We  haye  not  been  able  to  discoyer  any  error  in 
the  judgment  below.  The  judge,  at  circuit,  gaye  full  and  accurate 
instructions  to  the  jury,  and  if  it  was  his  duty  to  submit  the  case 
to  them,  their  ^yerdict  should  not  be  disturbed. 

The  case  of  Smith  y.  j^tna  Life  Ins.  Co.,  49  N.  Y.  211,  was  a 
case  of  bare-faced  fraud,  established  by  uncontradicted  testimony. 
It  is  not,  we  think,  a  precedent  for  the  determination  of  this  case. 
Here  all  the  facts  in  issue  were  disputed.  Taking  the  testimony 
of  the  physicians  alone,  it  might  be  conceded  that  the  defense  was 
proyed.  Still  it  was  a  case  for  the  jury,  because  the  facts  to 
which  other  witnesses,  more  numerous,  testified,  are  scarcely  recon- 
cilable with  the  testimony  of  the  physicians.  Although  the  wit- 
nesses for  the  plaintifF  are  not  experts,  I  suppose  it  is  not  within 
the  proyince  of  the  court  to  say,  whether  any,  and  if  so,  how  much 
less  credence  is  due  to  their  testimony  than  to  that  of  others  who 
are  experts.  Eyen  physicians  are  fallible,  and  they  may  be  biased 
or  suborned.  An  engineer  may  testify  to  his  opinion  in  regard  to 
a  fact  resting  on  the  proposition  that,  the  three  angles  of  a  triangle 
are  equal  to  two  right  ones,  and  yet,  if  the  &ct  is  contradicted  by 
other  witnesses  who  are  not  engineers,  it  is  the  duty  of  the  court 
to  submit  the  question  to  the  jury,  notwithstanding  it  may  appear 
to  be  unreasonable  to  disbelieye  the  engineer.  See  remarks  of 
PoBTEB,  J.,  in  People  y.  Chmzalez,  85  N.  Y.  62,  63. 

We  are  asked  to  determine  as  a  I^gal  proposition  upon  contra- 
dictory eyidenoe,  that  ''sun-stroke"  and  "pneumonia"  are 
''  serious "  diseases  within  the  meaning  of  the  policy.  We  think 
the  court  is  not  warranted  in  so  doing.  Similar  questions  haye 
been  uniformly  held  to  be  questions  of  fact ;  for  example,  whether 
circumstances  not  communicated  to  the  insurer  were  material  to 
the  risk.    IT.  T.  Firemavis  Ins.  Co.  y.  Walden,  12  Johns.  613 ;  Oatea 
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v.  Madison  Oo.  MuL  Ins,  Co.,  2  N.  Y.  43 ;  and  whether  a  weapon 
xuied  by  a  prisoner  indicted  for  making  an  assault  with  intent  to 
do  bodily  harm,  is  ^^  sharp  or  dangerous."  Nelson  y.  People,  23 
N.  Y.  293.  In  dhort,  whether  there  be  any  evidence  is  a  question 
for  the  judge  ;  whether  sufSicient  evidence  is  for  the  jury.  Com- 
fany  of  Carpenters  Y.Hayward,  1  Doug.  374,  per  Bullbb,  J.;  1  Phil. 
£Y.(iathed.)4. 

It  may  be  added,  that  the  fact  of  the  sunstroke  was  communi- 
cated to  the  agent  of  the  company  who  received  the  application, 
at  the  time  it  was  made,  and  that  he  told  the  assured  it  was  not 
necessary  to  state  it  in  the  application.  This  act  of  the  agent  binds 
the  company  not  to  set  up  the  statement,-  omitted  at  their  own  sug- 
gestion, as  a  breach  of  the  warranty.    See  cases  infra. 

With  respect  to  the  allegation  of  the  falsity  of  the  statement 
made  by  the  assured,  that  he  had  not  been  examined  on  an  applica- 
tion for  insurance  previous  to  his  application  to  the  defendants,  we 
think  the  evidence,  on  that  subject  at  least,  required  the  submission 
of  that  question  to  the  jury.  The  testiniony  leads  very  directly  and 
forcibly  to  the  inference  that  the  examination  of  Dr.  Derby,  osten- 
sibly for  the  Knickerbocker  Company,  was  made  on  the  same 
occasion  when  that  on  which  the  defendants  acted  was  made,  and 
that  both  examinations  were  made  at  the  instance  of  the  same 
person,  namely,  one  North,  who  was  in  fact  the  agent  of  both 
companies,  and  acted  as  suclu  The  examination,  which  it  is 
ehumed  was  previous  to  the  one  taken  by  the  defendants,  as 
appears  by  the  certificate  of  Dr.  Derby,  the  examiner,  and  by  his 
testimony,  was  made  March  30,  1870.  He  recollects  none  of  the 
circumstances  attending  the  transaction.  The  date  of  the  appli- 
cation of  the  assured  in  the  case  before  us  is  March  27,  and  that  of 
the  medical  examiner  annexed  to  it  is  March  30,  1870.  The  policy 
is  dated  March  28, 1870.  The  plaintiff  and  the  witness  Bice  both 
testify  that  they  attended  the  assured  when  he  was  examined 
tiiat  it  was  made  at  the  office  of  the  agent,  Korth,  and  neither  of 
i^m  were  aware  that  there  was  more  than  one  examination.  Bice 
testifies  that  he  prepared  the  application,  excepting  the  answer 
to  question,  and  then  North  was  called  in ;  that  he  was  not  sure 
whether  he  had  one  or  two  examiners,  and  that  North  transacted 
booness  for  several  companies  including  the  Knickerbocker. 
Nortih  was  not  called  as  a  witness,  nor  was  there  any  evidence  that 
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he  was  not  the  agent  of  the  Knickerbocker  Company,  and  of  the 
defendants. 

Assuming  these  facts  to  be  tme,  we  think  the  company  is 
estopped  to  deny  that  they  were  folly  informed  that  the  examina- 
tion by  Dr.  -Derby  was  not  a  breach  of  the  warranty,  because,  1.  It 
was  not  made  npon  an  application  to  the  Knickerbocker  Company 
by  the  assured.  2.  It  was  procured  by  North,  and  all  the  faci» 
attending  it  were  known  to  him.  3.  There  is  no  positiyeevidenoe 
that  it  was  made  before  the  application  in  this  case  was  received ; 
on  ,the  contrary,  the  date  of  that  application  and  of  the  policy 
would  seem  to  preclude  the  claim  of  the  defendants  to  set  up  the 
other  examination  as  a  prior  one  to  that  on  which  the  policy  in  suit 
was  issued.  That  the  defendants  are  bound  by  the  acts  of  North 
is  settled  by  the  case  of  Plumb  y.  OaUaraugus  Mut.  Ins,  Oo,,  18 
N.  Y.  392,  which  was  aflirmed  in  Rowley  y.  Empire  Ins.  Co.,  36 
id.  550,  and  again  in  Owens  y.  Holland  Purchase  Ins.  Oo.,  56  id. 
565.  The  principle  is  evidently  just.  A  contrary  one  would 
enable  the  defendants  to  avail  themsdves  of  a  gross  fraud,  perpe-  , 
trated  by  their  own  agent,  to  relieve  themselves  of  the  obligation 
of  a  contract  fairly  made. 

No  breach  of  warranty  arising  out  of  the  reply  of  the  assured  to 
the  question, ''  what  employments  has  the  party  been  engaged  in  ?*' 
having  been  averred  in  the  defendants'  answer,  the  claim  made  by 
them  on  that  ground  was  properly  disregarded  on  the  trial,  and 
cannot  be  considered  here.  Although  there  is  some  conflict  in  the 
decisions  on  this  subject,  we  are  of  opinion  that,  in  order  to  avoid 
a  policy  on  the  ground  of  a  breach  of  warranty,  such  breach  should 
be  averred  and  proved.  Leete  v.  Oresham  Life  Ins.  Oo.^  15  Jur. 
1161 ;  Swick  v.  Home  Life  Ins.  Co.,  2  DilL  160. 

An  exception  was  taken  to  the  refusal  of  the  judge  to  charge  ae 
requested,  ^^  that  if  Dr.  Kuchler  attended  the  assured  for  ten  days 
in  1865,  in  an  attack  of  pneumonia,  as  described  in  his  evidenoe, 
there  was  a  breach  of  warranty."  We  think  it  is  not  tenable,  for  the 
reason  that  it  is  not  mentioned  among  the  specific  diseases  in  re- 
spect to  which  inquiry  was  made  of  the  assured,  and,  therefore,  he 
made  no  false  statement  relative  to  it,  unless  it  was  a  **  smona  " 
disease,  and  whether  it  was  or  not,  was  for  the  jury  to  decide. 
Again,  the  proposition  contained  in  the  request  was  defectiTe» 
because  it  made  the  fact  that  the  doctor  attended  the  assured  far 
the  disease,  proof  of  the  existence  of  the  disease  itself. 
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The  strong  point  in  the  case,  and  the  one  on  which  evidently  the 
learned  counsel  for  the  defendant  relied  with  most  confidence,  was 
that  the  verdict  was  against  the  weight  of  the  evidence.  But  such 
an  objection  is  not  available  on  an  appeal  from  a  judgment  only. 
A  review  of  the  facts  cannot  be  had  unless  there  has  been  a  motion 
for  a  new  trial  at  circuit  or  special  term^  or  unless  the  undisputed 
facts  are  insuflScient  to  sustain  the  judgment.  Code,  g§  265,  348^ 
and  Wait's  notes. 

Even  if  this  question  was  properly  before  us,  we  should  hesitate 
mnch  before  reversing  the  judgment  on  that  ground. 

The  omission  of  the  defendants  to  interrogate  the  assured  spe- 
cifically, whether  he  had  been  afflicted  by  "  sunstroke  '*  or  "  pneu- 
monia," furnishes  some  evidence  that  those  diseases  were  not 
"serious"  ones  within  the  contemplation  of  the  parties  to  the 
contract,  and  there  is  no  evidence  that  the  assured  acted  in  bad 
faith  in  giving  his  answers  to  the  questions  put  to  him  on  this  sub- 
ject. Knowledge,  or  good  or  bad  faith  on  the  part  of  the  assured, 
it  is  true,  is  not  important  in  determining  the  legal  effect  of  a 
warranty.  Still  they  may  very  properly  be  regarded  in  exercising 
the  discretion  to  grant  or  refuse  a  new  trial. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 


MuEPHY  V.  People. 

Criminal  evidence — eircumgtantial  evidence  —  tett  of  mfficvency  of.    Evidence  - 
objection  to  improper ^  must  be  specific — parol  evideneeof  contents  of  writing. 

In  criminal  trials,  where  circumBtantial  evidence  is  relied  on  to  convict,  the 
role  is  not  that  the  people  mast  prove  the  case  to  the  exclusion  of  every 
possibility  that  another  person,  and  not  the  prisoner,  may  have  committed 
the  crime ;  but  the  legal  test  of  the  sufficiency  of  the  evidence  is  its  ade- 
quacy to  satisfy  the  understanding  and  conscience  of  a  jury,  and  to  exclude 
from  their  minds  all  reasonable  doubt  as  to  the  guilt  of  the  accused. 

An  objection  to  parol  evidence  offered  to  prove  the  contents  of  a  written  instru- 
ment not  put  upon  the  ground  that  it  was  parol,  held,  unavailable.  When 
the  objection  is  not  to  proof  of  the  fact  itself,  but  to  the  mode  of  proving  it, 
it  must  be  distinctly  placed  upon  that  ground. 
Exceptions  to  the  rule  that  the  contents  of  a  writing  cannot  be  proved  by  parol, 
mentioned. 

■VoL,VI,N.  Y.Kep.  — 47 
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ESBOB  to  the  Rockland  Oyer  and  Tenniner  to  review  the  con- 
yiction  of  Michael  Mnrphy  for  murder  in  the  first  degree. 

The  plaintiff  in  error  was,  jointly  with  his  brother^  indicted  for 
the  murder  of  Matilda  Hujns^  who  was,  on  the  19th  of  April,  1874, 
in  the  eyening,  while  engaged  in  social  conversation  in  her  own 
'  house,  shot  and  instantly  killed  by  some  person  standing  outside 
of  such  house.  The  prisoners  elected  to  be  tried  separately,  and 
the  plaintiff  in  error  was  convicted  upon  circumstantial  evidence. 

At  the  time  the  deceased  was  shot,  one  Gamble  was  talking  with 
her  in  the  room  and  was  severely  wounded  by  one  of  the  shots 
fired.  He  was  a  witness  at  the  trial  on  behalf  of  the  people,  and 
testified  that  he  was  defendant  in  several  suits  brought  by  the 
Murphys,  and  that  the  deceased  had  accompanied  him  to  attend 
the  trial  of  such  suits  several  times.  He  was  then  asked  what 
those  suits  were  for,  to  which  question  the  prisoner's  counsel 
objected,  but  stated  no  ground  of  objection.  The  question  was 
allowed,  and  an  exception  taken  by  the  prisoner.  The  witness 
stated  that  the  suits  were  brought  to  set  aside  deeds  from  the 
witness'  deceased  wife,  who  was  sister  to  the  Murphys,  to  him* 
The  admission  of  this  answer  was  assigned  as  error.  Other  objec- 
tions and  exceptions  were  made  to  the  admission  of  evidence,  but 
none  of  material  importance. 

Henry  Daily,  Jr.,  for  plaintiff  in  error.  Parol  evidence  of  the 
contents  of  the  complaints  in  the  suits  was  improperly  received. 
1  Greenl.  on  Ev.,  §  88;  Posson  v.  Brown,  11  Johns.  166;  Orimm 
V.  Hamel,  2  Hilton,  434;  Berrian  v.  Sanford,  4  N.  Y.  Sup.  655. 

Seth  B,  Cohf  for  the  people. 

Present  —  Tappen,  Gilbert  and  Pratt,  JJ. 

Gilbert,  J.  We  are  not  called  upon  to  examine  the  evidence 
to  see  whether  it  was  sufficient  to  warrant  the  conviction  of  the 
prisoner.  Upon  that  question  the  verdict  of  the  jury  is  conclusive. 
Our  duty  is  confined  to  the  errors  assigned  in  the  bill  of  exceptions. 
Those  relate  exclusively  to  the  admissibility  of  certain  parts  of  the 
testimony. 

No  exception  was,  or  well  could  have  been  taken  to  the  charge 
of  the  judge.     It  is  indeed  said  that  it  was  his  duty,  without  any 
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request  to  do  so,  to  instract  the  jury  that  ^^  one  of  the  legal  prin- 
ciples governing  cases  of  this  kind,  where  circumstantial  evidence 
is  relied  on  to  convict,  is  that  the  people  must  prove  the  case  to 
the  exclusion  of  every  possibility  that  another  person  and  not  the 
accused  may  have  committed  the  crime/'  No  exception  can  be 
raised  upon  this  point,  for  the  attention  of  the  judgQ  was  not  in  any 
way  called  to  the  rule  contended  for.  It  is  wholly  an  after-thought. 
Nor  is  there  any  such  rule.  On  the  contrary,  the  legal  test  of  the  suffi- 
ciency of  every  species  of  evidence  to  authorize  a  conviction,  is  its 
adequacy  to  satisfy  the  understanding  and  conscience  of  a  jury, 
and  to  exclude  from  their  minds  all  reasonable  doubt  of  the  guilt 
of  the  accused.  1  Starkie's  Ev.  577;  1  Oreenl.  Ev.,  §  13.  Such  is 
the  rule  of  the  common  law,  and  it  has  always  prevailed  in  this 
State. 

It  is  insisted  that  the  court  below  erred  in  admitting  parol  evi- 
dence to  prove  what  certain  lawsuits  of  the  prisoner  and  his 
brother  against  one  Qamble,  were  for.  Oamble  was  called  as  a 
witness  for  the  prosecution,  and  testified,  without  objection,  that  he 
was'one  of  the  defendants  in  those  suits;  that  there  were  three  suits; 
that  they  had  been  standing  since  1868 ;  that  he  had  been  several 
times  to  attend  the  trial  of  them  ;  that  he  was  accompanied  by 
Mrs.  Hujus  (the  deceased),  he  did  not  know  how  many  times,  but 
that  she  always  went  when  the  trial  was  coming  off.  The  witness 
was  then  asked  if  he  knew  what  the  suits  were  for,  and  answered, 
without  objection,  that  he  did.  He  was  then  requested  to  tell  the. 
jury  what  they  were  for.  To  this  the  prisoner's  counsel  objected, 
but  stated  no  ground  of  objection.  The  evidence  was  admitted, 
and  an  exception  was  taken  to  the  ruling  of  the  court,  by  the  pris- 
oner's counsel. 

We  think  the  exception  is  unavailing,  because  the  objection  was 
not  put  upon  the  ground  that  the  fact  could  not  be  proved  by 
parol.  If  it  had  been,  it  might  have  been  obviated  or  the  testi- 
mony withheld  by  counsel  or  excluded  by  the  court.  For  this  rea- 
son it  is  an  ancient  and  sound  rule  that  when  the  objection  is  to 
the  mode  of  proving  a  fact,  and  not  to  proof  of  the  fact  itself,  it 
must  be  distinctly  placed  upon  that  ground.  The  rule  is  essential 
to  insure  fairness  and  to  prevent  artifice  and  deception  in  the  trial 
of  causes.  It  governs  trials  in  criminal  as  well  as  civil  cases,  and, 
in  our  opinion,  ought  to  be  steadily  upheld  whenever  a  case  of 
either  class  is  brought  up  for  review.    Especially  should  the  rule 
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be  firmly  adhered  to  in  a  case  like  this^  when  the  objectionable  e^i- 
dence  is  not  material  to  the  issue,  but  is  of  a  collateral  fact  of  lit- 
tle importance.  The  only  conceivable  object  of  the  testimony  was 
to  prove  that  tite  prisoner  had  a  motive  to  kill  the  deceased  in 
order  to  prevent  her  from  testifying  against  him.  In  that  point  of 
view,  we  are  untile  to  perceive  upon  what  principle  the  nature  of 
the  suits  would  affect  that  motive. 

Whether  the  object  of  the  suits  was  to  set  aside  deeds,  or  to 
recover  money,  or  for  either  of  numberless  other  causes  of  action, 
was  not  material.  The  case  at  all  events  discloses  nothing  from 
which  it  can  be  inferred  that  the  particular  object  of  the  suits 
strengthened  the  prosecution,  or  weakened  the  defense.  It  does 
not  even  show  that  the  deceased  was  possessed  of  any  knowledge 
which  might  render  it  necessary  or  expedient  for  G^imble  to  call 
her  as  a  witness.  The  fact  that  she  attended  the  court  in  his  com- 
pany did  not  show  that  she  was  to  be  a  witness  on  the  trial.  Hav- 
ing allowed  the  prosecution  to  prove,  without  objection,  the  pend- 
ency of  the  suits,  the  prisoner  could  not  have  been  prejudiced  by 
the  evidence  respecting  the  object  of  them.  The  error,  therefore, 
if  any  was  committed,  affords  no  ground  for  reversing  the  convic- 
tion.   People  V.  OonzeUezy  35  N.  Y.  49,  50. 

These  conclusions  render  it  unnecessary  to  decide  whether  the 
object  of  the  suits  could  be  proved  except  by  the  production  of 
pleadings  in  them ;  still  a  brief  discussion  of  the  subject  may  be 
due  to  the  occasion.    The  general  rule  undoubtedly  excludes  all 
instruments  which  the  law  requires  should  be  in  writing,  or  which 
hare  been  put  in  writing  by  the  parties,  and  all  other  writings  the 
existence  of  which  is  disputed,  and  which  aie  material  to  the  issne. 
OreenL  on  Ev.,  §  85  ;  Best  on  Ev.  (5th  ed.)  310.    But  the  rale 
is  not  universal.    For  instance,  births  and  marriages  maybe  proTed 
orally  by  those  who  witnessed  them,  notwithstanding   the  law 
requires  a  registry  of  them  to  be  kept ;  and  where  the  written 
communication  or  agreement  is  collateral  to  the  issue,  it  need  not 
be  produced.    The  fact  of  payment  may  be  proved  orally,  though  a 
receipt  be  taken,  and  the  examination  and  confession  of  a  prisoner 
taken  down  in  writing  by  the  magistrate,  but  not  signed  and  cer- 
tified, is  provable  by  oral  testimony. 

Many  other  instances  of  similar  kind  are  given  in  the  books. 
Greenl.  on  Ev.,  §§  86-90 ;  Best  on  Ev.,  supra.  Mr.  Best  states  the 
rule  to  be  that,  "  when  a  written  instrument  or  document  of  any 
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description  is  not  a  fact  in  issue,  and  is  merely  used  as  evidence  to 
prove  some  act,  independent  proof  aliunde  is  receivable." 

That  rule  does  not,  as  it  seems  to  us,  conflict  with  the  principle 
on  which  the  exclusion  of  parol  evidence  of  the  contents  of  written 
instruments  rests.  If,  however,  we  should  be  wrong  in  this,  we 
think,  for  the  reasons  stated,  that  all  objection  to  proving  the  fact 
orally  was  waived,  and  that  it  would  be  contrary  to  law  to  allow 
the  exception. 

We  perceive  no  error  in  admitting  evidence  of  the  measurements 
made  by  the  witness  Pinkerton.  Other  witnesses  had  given  the 
data  on  which  they  were  made,  and  it  was  proper  to  put  the  result 
before  the  jury. 

In  whatever  light  the  conduct  of  Pinkerton  and  Sharpe,  in 
obtaining  the  confessions  of  the  prisoner,  maybe  regarded,  we  have 
discovered  nothing  in  the  circumstances  attending,  the  giving  of 
them,  which  tends  to  show  that  they  were  not  voluntarily  made, 
or  which  would  have  justified  the  exclusion  of  them.  The  jury 
had  these  circumstances  before  them,  accompanied  by  the  evidence 
of  the  prisoner  respecting  them,  and  it  was  their  province  ex- 
clusively to  determine  the  weight  to  be  given  to  confessions  made 
under  such  circumstances. 

We  have  now  noticed  all  the  exceptions  worthy  of  remark.  No 
error  having  been  found,  it  is  our  plain  and  imperative  duty  to 
a&m  the  conviction.  We  have  no  dispensing  power.  That  has 
been  deposited  with  the  executive  department  of  the  government. 
From  the  courts  the  community  has  a  right  to  demand  a  vigilant 
and  firm  execution  of  the  law ;  for  their  safety  is  in  a  great  degree 
dependent  upon  it. 

The  conviction  is  affirmed. 

Conviction  affirmed. 
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Taum^proceedmgi  (U  town  meeting -^eaU  for  tpedal  meeting — time  qf  meet* 
ing.    Mandamus  —  to  enforce  aUotoance  of  ckUm  againet  town. 

A  special  town  meeting  was  called  "  for  the  purpose  of  taking  each  action  u 
they  may  deem  best  in  regard  to  land  '*  specified,  in  which  the  town  was 
interested.  The  call  referred  to  a  petition  annexed,  which  stated  that  the 
meeting  was  "  for  the  purpose  of  deliberating  in  regard  to  the  institution  or 
defense  of  suits,  or  in  the  raising  of  money  therefor  in  relation  to  "  the  same 
land.  Themeeting  was  held,  two  justices  of  the  peace  of  the  town  being 
present,  a  vote  was  ordered  to  be  taken  by  ballot  in  relation  to  the  institu- 
tion of  such  suits :  a  ballot  was  taken  and  it  was  determined  to  institute 
them,  and  W.  was,  by  ballot,  appointed  agent  or  attorney  to  institute  them. 
There  was  appropriated  a  sum  not  exceeding  $400  for  the  expense  of  the  suits. 
The  meeting  was  called  and  held  at  1  p.  m.  and  the  polls  were  kept  open 
until  sunset.  Held,  (1)  that  the  call  was  sufficiently  specific ;  (2)  that  the 
proceedings  at  the  meeting  and  the  hours  during  which  it  was  held  were 
regular,  and  (3)  that  W.  was  entitled  to  his  reasonable  expenses  in  the  per- 
formance of  his  duties  in  instituting  the  legal  proceedings  directed. 

Mdd,  also,  (1)  that  mandamus  to  the  board  of  town  auditors  was  proper  to 
enforce  the  allowance  of  the  claim  of  W.,  and  (3)  that  although,  by  an 
adjournment  of  the  board  sine  die,  before  the  issue  of  such  writ  it  could  not 
be  enforced  against  the  members,  it  could  issue  to  be  enforced  at  the  next 
lawful  meeting  of  the  board. 

APPEAL  by  plaintiffs  from  an  order  at  special  term  denying  an 
application  for  a  mandamus. 
The  proceedings  were  instituted  upon  the  relation  of  Obadiah 
WeUs  against  the  Board  of  Audit  of  the  Town  of  Hempstead,  to 
compel  defendant  to  audit  an  account  of  relator  against  said  town 
for  moneys  paid  out  for  counsel  fees  and  expenses  in  an  action 
brought  for  the  benefit  of  said  town.  The  facts  were  these.  In 
June^  1874,  the  following  call  was  duly  posted  and  published  as 
required  by  law: 

*'  Call  for  a  special  town  meeting.  In  compliance  with  the  fol- 
lowing petition,  a  special  town  meeting  of  the  electors  of  the  town  of 
Hempstead  will  be  held  at  Washington  Hall  in  the  village  of  Hemp- 
stead, on  Friday,  July  3, 1874,  at  1  o'clock  p.  m.,  for  the  purpose 
of  taking  such  action  as  they  may  deem  best  in  regard  to  the  land 
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bounded  by  High,  Orchard,  Front  and  Franklin  streets,  in  the 
Tillage  of  Hempstead,  sold  by  vote  of  the  town,  April,  1873. 
"Dated  June  22,  1874.- 

"Samuel  Hendricksok,  Town  Clerk. 

"  To  the  Town  Clerk  of  the  Town  of  Hempstead :  We,  the  un- 
dersigned persons  eligible  to  the  office  of  supervisor  of  the  town  of 
Hempstead,  do  hereby  apply  to  you  and  require  that  a  special  town 
meeting  shall  be  called  by  you  for  the  purpose  of  deliberating  in 
regard  to  the  institution  or  defense  of  suits  or  in  the  raising  of 
money  therefor  in  relation  to  the  plat  of  land  bounded  by  High, 
Orchard,  Front  and  Franklin  streets,  in  the  village  of  Hempstead, 
in  said  town,  and  any  acts  of  Bemardus  Hendrickson,  his  attorneys 
or  agents,  or  in  regard  thereto,  or  any  rights,  interests  or  duties  of 
the  town  therein  or  thereto." 

This  petition  was  signed  by  twenty-two  persons.  In  pursuance 
of  the  call,  a  meeting  was  held  at  the  place  and  time  appointed. 
Two  justices  of  the  peace  of  the  town  were  present.  A  resolution 
was  passed  that  the  question  of  the  institution  of  the  suit  or  suits 
referred  to  in  the  call  be  determined  by  ballot,  and  also  that  an 
agent  or  attorney  be  chosen  by  ballot  to  institute  and  conduct  the 
suits.  The  form  of  the  ballot  designated  was,  "  Shall  a  suit  or 
6nit«  be  institu^d  against  Bemardus  Hendrickson  and  others,  to 
recover  the  common  lands  in  Hempstead  village  bounded  by  High, 
Orchard,  Front  and  Franklin  streets."  The  polls  were  directed  by 
the  meeting  to  open  immediately  and  be  kept  open  until  sunset, 
which  was  done. 

The  resolution  offered  and  carried  also  contained  a  provision 
appropriating  a  sum  not  to  exceed  $400  for  the  expense  of  the  suits. 

A  large  majority  of  the  ballots  cast  were  in  favor  of  the  institu- 
tion of  the  suits,  and  relator  was  chosen  the  agent  or  attorney  of 
the  town  to  prosecute  such  suits. 

A  suit  was  instituted  and  relator  paid  to  legal  counsel,  as  coun- 
sel fee,  and  for  disbursements,  the  sum  of  $255.  Other  facts 
appear  in  the  opinion. 

A,  X,  Weller,  for  appellants. 

John  J.  Armstrong y  for  respondent 
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Present — Bark  ARD,  P.  J.,  Tappen  and  Gilbert,  J  J. 

Tappen,  J.  A  special  town  meeting* was  held  at  the  tewn  of 
Hempstead,  on  the  Sd  of  July,  1874,  after  due  notice,  at  which  a 
resolution  was  adopted  by  ballot,  directing  suits  to  be  commenced 
against  certain  persons,  to  recover  certain  common  lands  of  the 
town.  The  sum  of  (400  was  appropriated  for  the  expense  of  the 
suits,  and  the  relator,  Obadiah  Wells,  was,  by  the  same  meeting, 
appointed  attorney  to  institute  the  same.  The  suits  were  com- 
menced, and  a  bill  rendered  by  him  against  the  town  for  9255,  for 
the  money  claimed  to  have  been  expended  by  the  relator  for  coun- 
'  sel  fees  and  other  expenses  in  such  suits.  The  board  of  town 
auditors,  at  a  regular  meeting  on  the  28th  November,  1874,  had 
this  bill  before  them,  and  passed  a  resolution  of  rejection.  The 
relator  seeks  by  mandamus  to  compel  the  allowance  of  the  claim; 
the  special  term  denied  the  motion  for  the  writ,  and  he  now  appeals 
to  the  general  term. 

The  respondents  say  that  the  board  of  auditors  had  closed  their 
hearings  of  accounts  against  the  town,  and  had  delivered  their 
certificate  thereof  to  the  supervisor  to  be  laid  before  the  board  of 
supervisors,  and  that  this  was  done  before  the  relator's  clajm  was 
presented.  Also,  that  the  order  of  the  special  term,  requiring  the 
respondents  to  show  cause,  was  not  granted  until  after  the  board 
of  auditors  adjourned,  sine  die. 

We  think  the  call  for  the  town  meeting  sufficiently  specific,  and 
the  proceedings  at  such  meeting  regular  and  in  accordance  with 
the  statute.  Instead  of  intrusting  the  prosecution  of  the  action  to 
the  supervisor,  the  town  devolved  that  duty  upon  the  relator.  In 
making  an  appropriation,  it  expressly  agreed  to  pay  to  the  relator 
his  reasonable  expenses  in  the  performance  of  that  duty. 

That  a  mandamus,  in  cases  of  this  kind,  is  the  appropriate 
remedy,  is  held  in  Bell  v.  Town  of  Esopue,  49  Barb,  506;  Brady  v. 
Supervisors,  2  Sandf.  460;  S.  C.  affirmed,  10  N.  Y.  260. 

The  proceedings  at  the  meeting  were  within  the  rule  in  Cornett 
T.  Town  of  Guilford,  1  Denio,  510;  and  that  the  hours  of  the 
meeting  were  not  irregular,  see  People  v.  Martin,  5  N.  Y.  22. 
That  the  board  of  audit  had  adjourned  finally  and  without 
naming  a  day  for  reassembling,  is  a  reason  why  the  peremptory 
writ  cannot  now  be  enforced  against  the  members  thereot 
People  V.  Auditors  of  We^tford,  53  Barb.  555;  S.  C.  affirmed,  38 
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How.  23.    Bat  where  the  writ  will  lie,  it  may  iesne  to  be  enforced 
at  the  next  lawful  meeting  of  the  board. 

The  order  of  the  special  term  should  be  reversedy  and  the  per- 
emptory writ  allowed. 

Ordered  accordingly. 


Platt  v.  Pabkeb. 

Bankruptcy — dt^chargp  in,  bars  daim  omitted  in  9ehedule$  totthotU  fraud, 

A  diflchar^  in  bankruptcy  Held  to  bar  a  daim  not  included  in  the  Bchedales 
of  the  bankrapt's  debts,  although  no  citation  was  Benred  upon  the  creditor  in 
the  bankruptcy  proceedings,  it  not  being  shown  that  the  omission  was  fraud- 
ulent or  willful. 

APPEAL  by  plaintiff  from  a  judgment  in  favor  of  defendant 
dismissing   the   complaint  entered   upon  the  report  of  a 
referee. 

The  action  was  brought  by  George  W.  Platt  against  William  A. 
Parker  and  another^  upon  two  promissory  notes  indorsed  by  defend- 
ants.   Sufficient  facts  appear  in  the  opinion. 

Edward  S.  Clinchy  for  appellant. 

WiUiam  A.  Jenner,  for  respondents. 

Present — Babkard,  P.  J.,  Tappek  and  Oilbebt,  J  J. 

Tappen^  J.  The  plaintiff  sued  the  defendants  as  indorsers  upon 
two  promissory  notes,  each  for  the  sum  of  $29500;  the  defendants 
pleaded  a  discharge  in  bankruptcy  granted  them  on  the  20th  of 
December,  1872,  under  the  general  bankrupt  act  of  1867,  and  the 
amendments  thereof. 

The  trial  was  before  a  referee,  who  found  this  defense  established, 
and  gare  judgment  in  favor  of  the  defendants;  the  plaintiff  appeals 
therefrom,  and  claims  that  such  bankrupt  discharge  does  not  bar 
his  action,  for  the  reason  that  the  defendants,  in  their  schedules, 
did  not  include  the  claim  or  the  name  of  the  plaintiff  in  their  list 
Vol.  VI,  N.  Y.  Rep.  —  48 
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of  liabilitieSi  and  hence,  that  the  plaintiff^  as  a  creditor,  is  not 
affected  by  such  discharge.  It  is  admitted  as  a  fact  that  the  bank- 
mptcy  schedules,  required  by  the  act,  did  not  include  the  plaintiff's 
name  or  indebtedness  in  question.  The  marshal  or  messenger  did 
not  serve  upon  the  plaintiff  any  notice  of  the  proceeding;  the  notice 
required  by  publication  was  duly  giren. 

The  plaintiff  offered  no  proof  to  show  any  fraudulent  omission 
on  the  part  of  the  bankrupts;  the  defendants  were  offered  as  wit- 
nesses to  testify  that  such  omission  was  not  intentional,  but  on  the 
plaintiff's  objection  the  referee  excluded  the  testimony.  The  defend- 
ants also  put  questions  for  the  purpose  of  showing  that  the  plaintiff 
*  had  actual  knowledge  of  the  bankrupt  proceedings  during  their 
pendency,  and  these  were  excluded  on  plaintiff's  objection. 

In  the  34th  section  of  the  act  of  1867  it  is  provided,  that  any 
creditor  of  the  bankrupt,  whose  debt  was  proved  or  provable,  who 
shall  see  fit  to  contest  the  validity  of  such  discharge,  on  the  ground 
that  it  was  fraudulently  obtained,  may,  at  any  time  within  two 
years,  apply  to  the  court  which  granted  it,  to  set  it  aside. 

The  same  section  provides  that  a  discharge,  duly  granted  under 
this  act,  shall  (with  certain  exceptions  relating  to  debts  created  by 
fraud  and  certain  other  debts)  release  the  bankrupt  from  all  debts, 
claims,  liabilities  and  demands,  which  were  or  might  have  been 
proven  against  his  estate,  and  the  certificate  of  discharge  is  made 
conclusive  evidence  of  the  fact  and  regularity  of  such  discharge. 

A  clause  in  the  bankrupt  act  of  1841,  declaring  the  discharge 
conclusive,  unless  impeached  for  fraud  or  willful  concealment,  is 
not  contained  in  the  act  of  1867,  and  its  omission  from  this  latter 
act  is  now  invoked  in  the  interpretation  thereof. 

In  construing  the  act  of  1841  the  chancellor,  in  Hubbell  v.  Cramps 
11  Paige,  310,  held,  that  the  omission,  by  mistake  of  the  debtor,  of 
the  name  or  claim  of  a  creditor  could  not  invalidate  the  discharge 
as  to  such  creditor. 

Neither  the  act  of  1841  nor  the  act  of  1867  requires  absolute  cer* 
tainty,  either  as  to  the  list  of  creditors  or  the  inventory  of  the  bank- 
rupt's assets.  The  effect  of  the  act  of  1867,  in  respect  to  the  question 
under  veview,  was  passed  upon  in  Payne  v.  AbUy  7  Bush  (Ky.),344 ; 
S.  C,  3  Ank  Bep.  316.  The  bankrupt,  in  that  case,  had  failed 
to  specify  the  plaintiffs,  or  their  claim  in  his  bankrupt  schedales, 
and  their  claims,  although  provable,  had  not  been  proven  in  the 
bankrupt  court,  and  the  conclusion  is  i*eached,  quoting  Shaw,  C. 
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J.,  in  Burnside  t.  BrigAam,  8  Mete.  75^  that  the  mere  omission  of 

the  creditor's  name  will  not  avoid  the  discharge,  but  the  plaintiff 

mnst  go  farther  and  show  the  omission  to  be  fraudulent  or  willful; 

the  same  rule  is  held  in  cases  decided  in  other  States.    Brawn  y. 

Mh  1  Bichard.  374 ;  Beake  y.  BirdsaU,  1  N.  J.  13 ;   OasseU 

V.  Morse,  21  Vt.  629.    And  in  Stevens  v.  M.  &  Bank,  101  Mass. 

109,  the  warrant  and  application  for  the  bankrupt's  discharge  being 

published  in  the  newspaper,  as  required  by  the  act,  the  creditor  not 

personally  served,  or  whose  name  is  omitted  or  not  known,  was  held 

to  be  bound,  at  his  peril,  to  take  notice.    In  the  Kentucky  case 

the  court  was  of  opinion  that  the  discharge  could  not  be  reviewed 

collaterally,  even  on  the  ground  of  fraud,  but  that  the  remedy  was 

by  application  to  the  bankrupt  court  to  vacate  the  discharge,  a^ 

provided  in  the  act.    This  rule,  however,  is  not  so  held  in  other 

reported  cases,  and  the  courts  are  not  in  accord  on  this  question; 

its  consideration  is  not  necessary  for  the  decision  of  this  case. 

In  the  absence  of  any  averment  in  the  complaint,  or  proof  at  the 

trial,  that  the  defendants'  omission  of  the  plaintiff's  claim  in  the 

bankrupt  schedules,  was  fraudulent,  we  think  the  discharge  bars 

the  plmntiff . 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed* 


Truesdell  v.  Booth. 

Lea»e — what  does  not  amount  to  eiyiction.      Statutory  construction  —  Latos  of 
18dO,  ehap.  345,  wlien  not  available  as  dtfense  to  action  for  rent. 

Defendant  hired  a  house  from  plaintiff,  agreeing  in  the  lease  to  make  neces- 
sary repairs,  and  there  was  no  covenant,  on  the  part  of  the  landlord, 
to  repair.  The  roof  of  the  house  leaked,  and  the  walls  were  so  damp  as  to 
create  sickness  in  defendant's  family,  causing  him  to  abandon  the  premises. 
RMf  that  this  did  not  amount  to  an  eviction  authorizing  the  tenant  to 
abandon,  and  he  was  liable  for  rent  after  such  abandonment.  EM,  also, 
that  the  provisions  of  Laws  1860,  chap.  805,  would  not  avail  as  a  defense 
to  tenant. 

MOTION  by  defendant  for  a  new  trial  upon  case  and  excep- 
tions ordered  to  be  heard  in  the  first  instance  at  the  general 
term  after  a  verdict  for  the  plaintiff  directed  by  the  court. 

The  action  was  brought  by  Thomas  Truesdell  against  Henry 
Booth,  to  recover  for  rent  of  premises  leased  by  said  Truesdell 
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to  defendant.  Pending  the  suit,  said  Truesdell  died,  and  the 
administratrix  of  his  estate^  Margery  J.  Truesdell,  was  substituted 
as  plaintiff.    * 

The  leased  premises  consisted  of  a  dwelling-house*  In  the  lease 
defendant  covenanted  to  do  the  necessary  repairs.  He  took  posses- 
sion in  May,  1872,  and  remained  until  August,  1872,  when  he 
abandoned  the  house.  It  was  claimed  on  his  part,  and  evidence 
given  tending  to  show  that,  at  the  time  he  took  .possession,  the 
building  was  out  of  repair  (which  fact,  he  claimed,  was  concealed 
from  him  when  he  made  the  contract  of  leasing) ;  the  roof  leaked, 
and  the  walls  were  so  damp  that  his  family  were  rendered  sick 
thereby,  and  he  was,  under  the  direction  of  his  physician,  compeUed 
to  leave ;  that  the  sickness  was  caused  by  the  damp  and  mouldy 
condition  of  the  walls  of  the  house,  and  left  the  family  immediately 
after  they  were  removed. 

0.  J.  Wells,  for  plaintiff. 

Z).  &.  Harriman  and  Henry  Brodhead,  for  defendant,  cited 
Hess  V.  Newcomer,  7  Md.  325  ;  Suydam  v.  Jctchson,  54  N.  Y.  454 ; 
Johnson  V.  Oppenh&im,  55  id.  285 ;  Westldke  v.  De  Oraw,  25 
Wend.  671 ;  MeUish  v.  Motteux,  1  Peake,  115  ;  UdeU  v.  Atherton,  7 
H.  &  N.  172  ;  Kerr  on  Fraud,  98. 

Present — Baeitard,  P.  J.,  Gilbert  and  Tappen,  J  J. 

Tapped,  J.  The  defendant  hired  a  dwelling-house  from  the 
plaintiff,  and  after  entering  into  occupation  he  paid  rent  up  to  a 
certain  time,  and  gave  notice  to  the  plaintiff  that  he  would  not  be 
bound,  and  would  not  remain  for  the  remainder  of  the  term,  and 
he  abandoned  the  premises.  The  reason  given  by  the  defendant  is, 
that  the  premises  were  not  tenantable.  The  house  was  a  brick 
dwelling  in  Duffield  street,  Brookljm.  The  defendant  alleged  the 
walls  to  be  unusually  damp,  and  that  his  family  became  and 
remained  sick  for  some  time!  by  reasoa  of  sach  dampness.  The 
plaintiff  refused  to  receive  the  premises,  and  brought  this  action 
for  rent.  After  testimony  on  both  sides,  the  court  ordered  a  ver- 
dict for  the  plaintiff  for  the  sum  claimed,  and  directed  the  defend- 
ants exceptions  to  be  heard  at  the  general  term,  in  the  first 
instance.    The  defendant's  request  to  go  to  the  jury  was  refused. 
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The  tenant,  in  addition  to  the  yearly  rent  of  1800,  also  cove- 
nanted to  make  necessary  repairs.  The  landlord's  agent  testified 
that  this  covenant  had  the  effect  of  reducing  the  rent  slightly,  as 
compared  with  the  rent  paid  by  a  prior  tenant.  There  was  no 
covenant  to  repair  on  the  part  of  the  landlord. 

Xo  act  amounting  to  an  eviction,  on  his  part,  is  shown,  and 
wrongful  acts  of  the  landlord,  which  are  mere  negligence  or  tres- 
pass, do  not  bar  the  rent.  Edgerton  v.  Pagey  20  N.  Y.  281; 
Offilne  V.  Hull,  5  Hill,  62.  Although  the  rule  is  otherwise  where 
the  landlord  creates  a  nuisance  near  tlie  premises,  or  is  guilty  of 
acts  which  preclude  the  tenant  from  the  beneficial  enjoyment 
thereof,  provided,  in  such  case,  the  tenant  shall  abandon  the 
premises  by  reason  thereof.  Dyett  v.  Pendleton^  8  Cow.  728; 
Gilhooly  v.  Washingtouy  4  N.  Y.  217.  Vermin  or  noxious  smells 
in  or  about  the  house  do  not  constitute  eviction,  so  as  to  justify 
abandonment  of  the  premises  by  the  tenant.  Weatlake  v.  De  Graw^ , 
25  Wend.   669;   Vandertilt  v.  P&rsse,  3  E.  D.  Smith,  428. 

The  case  presents  no  fact  whereby  the  right  of  abandonment  can 
be  held  to  have  accrued  to  the  tenant  for  any  act  or  omission  of 
the  landlord. 

Beference  is  made  by  the  tenant  to  chap.  345  of  the  Laws  of 
1860,  which  provides  as  follows:  '^The  lessees  or  occupants  of  any 
building  which  shall,  without  any  fault  or  neglect  on  their  part, 
be  destroyed,  or  be  so  injured  by  the  elements  or  any  other  cause, 
as  to  be  untenantable  and  unfit  for  occupancy,  shall  not  be  bound  or 
liable  to  pay  rent  to  the  lessor  or  owner  thereof,  after  such  destruc- 
tion or  injury,  unless  otherwise  expressly  provided  by  written 
agreement  or  covenant,  and  the  lessees  or  occupants  may  there- 
upon quit  and  surrender  possession  of  the  leasehold  premises  and 
of  the  land  so  leased  or  occupied."  The  construction  given  to  this 
statute  in  Suydam  v.  Jackson,  54  N.  Y.  453,  does  not  make  it 
available  as  a  defense  in  this  action. 

We  see  nothing  in  the  case  which,  by  operation  of  law,  exoner- 
ates the  defendant  from  his  liability  to  pay  the  rent,  and  the 
plaintiff  should  have  judgment  on  the  verdict,  with  costs. 

Babkabd,  p.  J.,  dissented. 

Judgment  for  plaintiff. 
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Day  v.  Mookey. 

Btferenu — practice  in  —  exception.  Merger -^  not  accomplished  against  inten- 
tion.    Delivery  —  of  deed. 

Although  an  exception  will  lie  to  the  refusal  of  a  referee  to  find  a  fact  mate- 
rial to  the  issue  which  has  been  sufficiently  proved  where  there  is  no  contii- 
dictory  evidence,  it  will  not  lie  because  he  refuses  to  conform  his  entire 
report  to  the  request  in  totidem  verbis. 

A  merger  can  never  be  accomplished  against  the  intention  of  the  parties  to 
the  transaction  out  of  which  it  is  claimed  to  arise. 

The  name  of  D.  was  inserted  as  grantee  in  a  deed  without  his  knowledge  by 
other  parties,  who  placed  the  deed  on  record.  As  soon  as  these  facts  came 
to  his  knowledge,  he  disavowed  them.  Held,  that  there  was  no  legal  deliv- 
ery of  the  deed. 

APPEAL  by  Christopher  Mooney,  one  of  the  defendants,  from  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee. 

The  action  was  brought  by  Henry  Day  against  Christopher 
Mooney  and  others,  to  foreclose  a  mortgage.  The  appellant  was  the 
holder  of  another  mortgage  on  the  same  premises. 

The  mortgage  given  to  the  plaintiff  was  for  advances  to  be  made 
on  a  building  contract.  At  the  time  the  mortgage  to  appellant 
was  given,  these  advances  had  not  been  wholly  made,  but  were 
afterward  made.  The  appellant's  mortgage  was  given  subsequent 
to  that  to  plaintiff,  and  was,  by  its  terms,  made  subject  to  that 
mortgage. 

'After  the  execution  of  the  mortgage  to  plaintiff,  the  premises  in 
question  were,  by  mistake,  conveyed  to  plaintiff,  and  the  convey- 
ance recorded.  Plaintiff  was  absent  from  the  country  at  the  time, 
and  knew  nothing  of  the  conveyance,  and  as  soon  as  he  was 
informed  of  it  repudiated  it,  alleging  his  intention  to  be  that  the 
mortgage  should  not  merge.  Other  material  facts  appear  in  the 
opinion. 

Jf.  L,  Tow)isend,  for  appellant. 

Daniel  Lord,  Jr,,  for  respondent. 

Present — Tappek  and  Gilbert,  J  J. 
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Gilbert,  J.  The  general  exception  to  the  refusal  of  the  referee 
to  find  the  facta  and  conclusions  of  law  requested  by  the  defendant, 
except  as  found  in  his  report,  is  worthless.  There  was  no  warrant 
for  such  a  request  In  respect  to  most  of  the  facts  embraced  in  the 
requests,  the  evidence  was  clearly  against  them.  A  referee  is  bound 
to  find  every  fact  material  to  the  issue  which  is  sufficiently  proved, 
and  in  respect  to  which  there  is  no  contradictory  evidence,  and 
when  he  is  requested  to  find  such  a  fact,  and  refuses,  an  exception 
may  be  taken  to  his  refusal.  But  an  exception  does  not  lie  because 
lie  refused  to  conform  his  entire  report  in  totidem  verbis  to  the ' 
requests,  especially  when  it  was  his  dutyto  make  a  contrary  find- 
ing.   Beck  V.  Sheldoriy  48  N.  Y.  365. 

The  questions  in  the  case,  therefore,  arise  upon  the  exception!^ 
taken  to  the  report  itself,  and  the  specific  exceptions  which  were 
taken  to  the  referee's  refusal  to  find.  It  is  unnecessary  to  go 
through  these  exceptions  in  detail.  There  is  no  dispute  that  the 
plaintiff's  bond  and  mortgage  was  given  in  anticipation  of  the  com- 
pletion of  the  terms  of  a  building  contract,  and  that,  at  the  time 
they  were  received,  there  remained  to  be  advanced  by  the  plaintiff, 
pursuant  to  said  contract,  a  sum  greater  than  the  amount  of  the 
bond  and  mortgage,  namely,  417,000  and  over.  The  referee  has 
found,  however,  that  this  sum  was  in  fact  advanced  in  smaller  sums, 
from  time  to  time,  pursuant  to  an  arrangement  between  the  parties 
to  the  agreement  and  bond  and  mortgage,  and  his  finding  is  abund- 
antly sustained  by  the  evidence. 

The  appellant's  bond  and  mortgage  did  not  become  an  effective 
security  until  two  days  after  all  the  advances,  which  the  plaintiff 
was  bound  to  make,  had  been  actually  made,  and  it  was,  by  its 
terms,  expressly  made  subject  to  the  plaintiff's  mortgage.  Under 
these  circumstances  the  appellant  is  precluded  from  overhauling  the 
accounts  between  the  plaintiff  and  his  mortgagor.  Having  taken 
his  mortgage  with  the  recital  in  it,  which  has  been  mentioned,  he 
is  estopped  to  deny  the  truth  thereof.  As  against  the  appellant  the 
plaintiff  is  clearly  entitled  to  enforce  his  mortgage  according  to  its 
terms.  The  facts  attending  the  conveyance  of  the  mortgaged 
premises  to  the  plaintiff  clearly  repel  the  idea  that  a  merger  of  his 
niortgage  in  the  legal  estate  was  intended,  and  a  merger  can  never 
be  accomplished  against  the  intention  of  the  parties  to  the  transac- 
tion out  of  which  it  is  claimed  to  arise.     Clift  v.  Wla'te,  12  X.  Y. 
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519;  Morris  y.  WfiUcher,  20  id.  41;  Millapaugh  v.  McBride,  7  Paige, 
509;  Skeel  y.  Spraker,  8  id.  182. 

Besides,  there  was  not  iu  contemplation  of  law  a  delivery  of  the 
deed  from  Mr.  Lord  to  Mr.  Day.  The  latter  was  oat  of  the  coun- 
try at  the  time  the  delivery  is  said  to  have  occurred.  All  that  was 
done  was  to  insert  his  name  in  the  deed  as  grantee  and  put  it  on 
record.  These  acts  were  done  without  his  authority  or  assent,  and 
when  they  were  brought  to  his  knowledge  he  promptly  disavowed 
them.  Whether  there  has  been  an  acceptance  of  a  deed  by  a  grantee 
depends  altogether  iipon  his  intention  in  respect  to  the  matter. 
The  recording  of  the  deed  by  others,  without  his  sanction,  cannot 
have  that  effect.  Cliouteau  v.  Suydam,  21 N.  Y.  182;  Fofida  v.  Saye, 
48  id.  174;  WiUey  t.  Dennis,  44  Barb.  355. 

The  judgment  should  be  affirmed,  with  costis. 

Judgment  affirtned. 


"  Gates  v.  End. 

Negotiable  iMtrument  —  Bill  of  exchange — what  Unot  —  acceptance  by  failure  to 

return  under  1  R,  3.  769,  g  11. 

One  8.  gave  plaintiff  an  order  in  writing  directing  defendant  to  pay  plaintiff 
$500,  **  and  dedact  same  from  fourth  payment  on  five  honaes/*  bailt  by  S. 
for  defendant.  When  the  order  was  presented,  defendant  stated  that  there 
were  liens  on  the  houses  nearly  equal  to  the  amount  he  owed  S.,  but  he 
would  pay  $96,  the  difference  between  the  liens  and  what  he  owed.  Plain 
tiff  accepted  $95,  wrote  a  receipt  for  that  sum  upon  the  order  which  he  left 
with  defendant  —  it  being  agreed,  if  any  thing  more  was  found  due  S.,  it 
should  be  paid  on  the  order.  Afterward  plaintiff  demanded  the  order  from 
defendant,  who  refused  to  surrender  it.  Held,  that  the  instrument  was  in  no 
sense  as  between  the  parties  a  bill  of  exchange,  and  the  provision  of  1  B.  8. 
769,  %  11,  that  a  failure  to  return  a  bill  of  exchange  presented  for  accept- 
ance shall  be  deemed  acceptance,  did  not  apply. 

MOTION  by  plaintiff  for  a  new  trial  upon  case  and  exceptions 
ordered  to  be  first  heard  at  the  general  term,  after  a  nonsuit 
at  the  circtiit 

The  action  was  brought  by  Theodore  B.  Gates  against  Amos  F. 
Eno,  upon  an  instrument  drawn  by  one  Skiff/  directing  defendant 
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to  pay  plaintiff  1500,  and  which,  it  was  claimed,  was  accepted  by 
defendant    The  tacts  fully  appear  in  the  opinion. 

Theodore  B.  OeUes,  for  plaintiff.  The  instrnment  sued  on  was  a 
bill  of  exchange.  3  Kent's  Com.  (6th  ed.)  74,  76 ;  Oooke  v.  Satter- 
lee,  6  Cow.  108  ;  Leonard  y.  Mason,  1  Wend.  622  ;  Kelly  t.  Mayor 
of  Brooklyn,  4  Hill,  263  ;  Luffy.  Pope,  5  id.  416  ;  McLeod  r.  Snell, 
2  Str.  762 ;  Redman  v.  Adams,  51  Me.  429 ;  Bank  of  Kentucky 
y.  Sanders,  3  Marsh.  184 ;  Smith  y.  Kllis,  29  Me.  422 ;  ffoyt  v. 
LymA,  2  Sandl  328. 

Daniel  Lord,  Jr.,  and  George  De  Forest  Lord,  for  defendant 

Present  —  Babkabd,  P.  J.,  and  Tappen,  J. 

Tappbk,  J.  This  is  an  appeal  from  a  judgment  entered  in 
Kings  county  on  the  dismissal  of  the  plaintiff's  complaint  at  the 
circuit 

The  plaintiff  sought  to  charge  the  defendant  with  liability  upon 
an  instrument,  which  the  plaintiff  claims  to  be  a  bill  of  exchange, 
and  which  reads  as  follows: 

'*  Brooklyn,  December  3, 1872.  Amos  ^.  Eno,  75  William  street, 
Kew  York.  Please  pay  T.  B.  Oates  five  hundred  doUard,  and  deduct 
same  from  fourth  payment  on  five  houses  on  Ninth  street,  Brooklyn, 
between  Third  and  Fourth  avenues. 

"  Yours,  etc.,  0.  B.  Skiff." 

The  defendant  did  not  accept  the  order  by  any  indorsement  in 
writing.  He  made  a  small  payment  to  the  plaintiff,  who  indorsed 
the  following  receipt  on  the  back  of  the  instrument: 

"Eeceiyed,  December  19,  1872,  on  within  order,  ninety-five 

dollars  and  seventy-eight  cents;  same  having  been  endorsed  on 

note  of  0.  B.  Skiff,  December  4,  1872. 

"  T.  B.  Gates." 

The  defendant  retained  the  instrument  with  this  receipt  indoised 
on  it,  as  a  voucher  against  Skiff,  who  had  contracted  to  build 
houses  for  the  defendant  Plaintiff  was  lumishing  Skiff  certain 
building  materials. 

Vol.  VI,  K  Y.  Ekp.  — 49 
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There  being  no  written  acceptance  by  the  defendant,  he  is  sought 
to  be  charged  with  liability  under  the  following  provision  of  the 
statute.     1  B.  S.  769,  §  11. 

'^  Every  person  upon  whom  a  bill  of  exchange  is  drawn,  and  to 
whom  the  same  is  delivered  for  acceptance,  who  shall  destroy  such 
bill,  or  ref  ase,  within  twenty-four  houra  after  such  delivery,  or  within 
such  other  period  as  the  holder  may  allow,  to  return  the  bill 
accepted,  or  non-accepted,  to  the  holder,  shall  be  deemed  to  have 
accepted  the  same." 

At  the  time  plaintiff  obtained  the  instrument  from  Skiff,  the 
latter  was  indebted  to  him  on  a  promissory  note  of  $500,  and  the 
money  which  plaintiff  might  realize  from  Eno  was  to  be  applied 
to  this  note,  which  the  plaintiff  retained  and  had  in  his  possession 
at  the  time  of  the  trial  of  this  action.  It  therefore  appears  that 
he  parted  with  no  value  for  the  instrument  on  which  he  seeks  to 
charge  the  defendant. 

It  appears,  from  the  testimony  of  the  plaintiff  and  his  witness, 
Mr.  Haviland,  that  they  called  on  the  defendant  with  this  order. 
The  defendant  said  that  parties  had  filed  liens  against  the  build- 
ings for  nearly  the  amount  he  owed  Skiff,  but  that  he  would  pay 
$95,  being  the  difference  between  the  liens  and  what  he  owed  Skiff. 
"We  talked  it  over  and  thoaght  it  was  better  to  accept  that, 
indorse  it  on  the  order,  and  have  that  money  then;  if  there  was 
any  thing  left,  Mr.  Eno  was  to  pay  it  on  the  order."    The  defend- 
ant returned  to  Skiff  this  voucher,  and  Skiff  afterward  placed  it 
in  the  defendant's  possession,  and  it  was  produced  by  the  defend- 
ant at  the  trial*    The  plaintiff  himself  testifies  that  the  under- 
standing, when  he  received  the  $95,  was  that  when  the  liens  were 
adjusted,  whatever  the  balance  was,  the  defendant  would  pay  him 
on  account  of  the  draft. 

These  dealings  between  the  parties  show  that  the  payment  of  the 
order  was  dependent  upon  contingencies;  that  the  plaintiff  dealt 
with  the  order  and  with  the  defendant  upon  that  basis  and  tmder- 
standing,  and  that  the  instrument  was  in  no  sense,  as  between  tiie 
parties,  a  bill  of  exchange;  and  not  being  a  bill  of  exchange,  the 
statutory  liability  created  by  the  non-acceptance  or  non-retnm  of 
such  an  instrument  does  not  apply,  and  does  not  reach  the  defend- 
ant. 

The  plaintiff  did  not  leave  this  order  with  the  defendant  for 
acceptance;  that  was  not  his  demand.    He  left  it  with  defendant 
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&B  a  youcher  and  anthoTity  to  the  latter  against  Skiff^  and  it  was 
treated,  as  in  fact  it  was,  as  a  mere  builder's  order,  whereby  an  owner 
might  pay  the  person  therein  named  any  money  accruing  to  his 
builder,  to  the  extent  named  in  sncb  order.     The  plaintiff,  having 
indorsed  a  payment  of  195  npon  it  when  he  received  that  sum  from 
the  defendant,  thereby  authorized  and  ratified  the  defendant's  sub- 
sequent retention  of  the  order  so  indorsed.    And  the  plaintiff's  sub- 
sequent demand  for  the  order  so  indorsed  does  not,  under  the 
circumstances,  bring  the  case  within  the^  statute  above  quoted, 
where  a  refusal  to  return  the  bill  is  to  be  deemed  an  acceptance.    It 
may  be  doubted  whether  the  instrument  in  all  its  features  consti- 
tutes a  simple  bill  of  exchange  within  the  rules  laid  down  and  cases 
cited  in  Edwards  on  Bills,  139-141;  but  the  construction  given  to 
it,  and  the  dealings  of  the  plaintiff  and  defendant  in  respect  thereto, 
as  disclosed  by  the  testimony,  clearly  deprive  it  of  the  character 
which  the  plaintiff  now  seeks  to  ascribe  to  it. 
The  judgment  should  be  affbrmed,  with  costs. 

•  Judgment  affirmed. 


Smith  y.  Stabb. 

8ureiy$hip — surety  not  liable  beyond  the  terms  of  his  eontract, 

• 

Defendant  ^paanoiteed  the  payment  of  a  bond  *'  to  Arthur  ChlldB,  the  present 
owner  and  holder  of  said  bond."  BM,  a  guaranty  to  CSiilds  only,  and  that 
it  did  not  paas  as  collateral  with  the  aaoignment  of  the  bond  by  Childs. 

A  Burety  ia  not  to  be  held  beyond  the  precise  terms  of  his  contract. 

APPIESAIi  by  plaintiff  from  an  order  dismissing  the  complaint  in 
an  action  tried  before  the  court  without  a  jury. 
The  aotion  was  brought  by  Isaac  S.  Smith,  executor,  etc.,  of 
Maiy  W.    Smith,  deceased,  against  Frederick  W.  Starr,  upon  a 
guanmty  of  a  bond  and  mortgage.    The  guaranty  was  as  follows  : 

"In  consideration  of  the  sum  of  one  dollar  to  me  in  hand  paid  by 
Aithnr  Ohilds,  the  receipt  whereof  is  hereby  acknowledged,  and 
of  other  valuable  considerations :  I,  Frederick  W.  Starr,  of  the 
city  of  Brooklyn,  do  for  myself,  my  heirs,  executors  and  adminis- 
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trators  guarantee  the  payment  of  principal  and  interest  of  a  cer- 
tain bond  and  mortgage  made  by  Mary  Ann  Sutherland  and  Spen* 
cer  Sutherland,  her  husband,  dated  February  Ist,  1872,  to  secure 
the  sum  of  three  thousand  dollars  and  interest,  which  said  mort- 
gage was  recorded  in  the  Kings  county  register's  office  in  Liber 
1052,  of  mortgages,  page  154,  February  6th,  1872,  to  Arthur 
Childs,  the  present  owner  and  holder  of  said  bond  and  mortgage, 
his  executors  and  administrators,  according  to  the  terms  and  con- 
ditions thereof,  together  with  any  costs,  aUowanoe  and  disburse- 
ments attending  a  foreclosure  of  the  same. 
**  In  witness,  etc. 

"Frbd'k  W.  Staeb."  [l.  8.] 

At  the  time  of  the  execution  of  the  guaranty,  Arthur  Childs 
was  the  owner  of  the  bond  and  mortgage.  Subsequently  and  before 
the  commencement  of  this  action,  the  same  was  transferred  to  plain- 
tiffs testator,  who  foreclosed  the  same.  Upon  the  foreclosure  sale 
there  was  a  deficiency  ol  12,611. 67,  for  which  this  action  was  brought 

The  court,  upon  these  facts,  dismissed  the  complaint,  holding 
that  '^  The  assignment  of  the  bond  and  mortgage  did  not  exprcprio 
vigors  carry  the  title  to  the  guaranty  to  the  assignee.  The  latter 
was  a  separate  personal  obligation,  and  before  the  plaintiff  can 
maintain  a  suit  upon  it,  he  must  allege  that  he  is  the  owner  of  it 
by  gift,  purchase  or  otherwise." 

Charles  H.  Smith  and  John  H.  JSTnoM,  for  appellant  The 
assignment  of  the  bond  did  carry  the  title  to  the  guaranty  to  the 
assignee.  Pattison  v.  Hull^  9  Cow.  747;  Craiq  v.  Parkis,  40 
N.  Y.  181 ;  Merritt  v.  Bartholich^  36  id.  44 ;  DorsheimerY,  Mchols^ 
1  Abb.  Ot.  App.  519 ;  ParmeUe  y.  Dann,  23  Barb.  461 ;  Jackson 
Y.  Blodgety  5  Oow.  202  ;  Jackson  y.  Willard,  4  Johns.  43 ;  Averitt 
y.  Taylor,  8  N.  Y.  44 ;  Gould  y.  Ellerffy  39  Barb.  163. 

Present  —  Baknabd,  P.  J.,  Gilbbbt  and  Tappbit,  J  J. 

GiLBEBT,  J.  Th^  answer  does  not  admit  that  the  guaranty  was 
giyen  as  security  for  the  payment  of  tha  bond.  If  it  had,  there 
would  haye  been  no  question  that  it  passed  to  the  plaintiff  as 
an  incident  to  the  debt  assigned  to  him.  Jackson  y.  Bhdgety  5 
Cow.  202 ;  Craig  v.  Parkis,  40  N.  Y.  181.  The  bond  being  the 
principal  obligation,  a  guaranty  of  the  payment  thereof  generally 
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wonld  pass  with  an  assignment  of  the  bond  as  security  collateral 
thereto^  and  a  formal  assignment  of  the  guaranty  would  not  be 
necessary  to  vest  the  same  in  an  assignee  of  the  bond.  McLaren 
T.  WaUon^B  Exr8.y  26  Wend.  425. 

But  the  answer  sets  up  that  the  guaranty  was  given  to  indem- 
nify Mr.  Ghilds^  the  plaintiffs  assignor^  personally.     Ko  evidence 
having  been  given  besides  the  guaranty  itself^  its  legal  effect  can  be 
determined  only  by  an  interpretallon  of  the  language  thereof.    The 
defendant   thereby    guarantees   the  payment  of  the  bond    *^  to 
Arthur  Ohilds^  the  present  owner  and  holder  of  said  bond/'  etc. 
We  think  the  legal  import  of  this  language  is  an  engagement  to 
Childs  only.    The  def endant^  being  a  mere  surety^  cannot  be  bound 
beyond  the  scope  of  his  engagement.      Thus  in  Wright  v.  Russell^ 
3  Wils.  530^  a  bond^  conditioned  for  #the  honesty  of  one  Baird,  a 
clerk,  was  given  by  the  defendant  to  one  Wright,  the  employer  of 
the  clerk.    Wright,  subsequently  to  the  giving  of  the  bond,  entered 
into  partnership  with  one  G.  D.    It  was  held  that  the  defendant 
was  no  longer  liable  on  the  bond.      The  court  said,  '^  The  con- 
dition was  confined  to  Wright  only,  and  the  breach  assigned  is  the 
non-payment  of  the  money  to  Wright  and  Delafield,  which  is  not 
within  the  condition.*^    So  in  Barker  v.  ParJcer^  1  T.  R  287,  it  was 
held,  that  a  bond,  with  a  condition  that  a  clerk  should  faithfully 
serve  and  account  for  money  to  the  obligee  and  his  executors,  did 
not  make  the  obligor  liable  for  money  received  by  the  clerk  in  the 
service  of  the  obligee's  executor.   Lord  Mai^bfield  said:  ^^  The  bond 
in  question  is  relative  to  the  service  with  Pyott,  the  testator.    It  was 
given  as  an  indemnity  that  the  clerk  should  be  faithful  to  him." 
See,  also,  Weston  v.  Barton,  4  Taunt.  673  ;  Pemberton  v.  Oakes,  4 
Buss.  154 ;  Chapman  v.  Bechinton,  3  Q.  B.  703 ;   Gates  v.  McKee, 
13  N.  Y.  237 ;  IalHow  v.  Simondy  2  Oai.  Cas.  1.    The  principle  of 
all  the  cases  on  this  subject  is  that  a  surety  is  not  to  be  held  beyond 
the  precise  terms  of  his  contract.    If  the  contract  was  entered  into 
to  assist  a  friend,  it  is  to  be  construed  strictly  as  mere  matter  of 
legal  right. 

Having  no  means  of  ascertaining  the  actual  intentions  of  the 
parties  to  the  contract  in  this  case  besides  the  words  they  used,  we 
can  only  give  effect  'to  those  words  according  to  their  plain 
and  natural  import.  So  construed  the  guaranty  is,  that  the  bond 
shonld  be  paid  to  Ghilds,  his  executors  and  administrators.  We 
cannot  say  that  it  was  given  for  the  purpose  of  facilitating  a  sale 
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or  other  disposition  of  the  bond,  or  that  it  was  intended  to  be 
aught  but  an  indemnity  to  Ghilds  and  his  representatives  against 
loss.  Ohilds  having  put  it  out  of  his  power  to  receive  payment, 
the  purpose  of  the  guaranty  has  been  itccomplished,  and  the 
guarantor  is  discharged. 
Ihe  judgment  must  be  affirmed. 

Judgment  affirmed. 


Leabt  v.  Woodeuff. 
NegHgence — of  oceupajU  of  f/oharf  as  to  water  approaehsi. 

PlaintifTs  barge,  which  was  moored,  by  defendant's  direction,  at  a  wharf  occa- 
*     pied  by  defendants,  was  caused  to  careen  and  sink  by  a  mound  of  sand 
which  had  been  allowed  to  accumulate  near  the  wharf.    ffM,  that  it  was 
such  negligence  to  allow  the  mound  to  accumulate  as  would  render  defend- 
ant liable  for  the  damage  to  the  barge. 
• 

MOTION  by  plaintiff  for  a  new  trial  after  a  nonsuit  at  the  dr- 
euit  upon  a  case  and  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  general  term. 

The  action  was  brought  by  Qeorge  Leary  against  Albert  C.  Wood- 
ruff, to  recover  for  damage  done  to  a  barge  through  the  aU^;ed 
negligence  of  defendant.  The  facte  were  these:  On  the 20th  of 
August,  1878,  the  barge  Exchange,  carrying  a  cargo  of  iron,  which 
it  was  intended  to  unload  upon  a  wharf  occupied  by  defendant, 
and  place  in  stores  leased  by  him,  was,  by  the  direction  of  an  agent 
of  defendant,  moored  to  such  wharf  in  front  of  said  stores.  At 
the  time  the  boat  was  brought  to  the  wharf,  it  was  high  tide.  The 
one  in  charge  of  such  boat  with  a  pole  tested  the  depth  of  the 
water  and  the  character  of  its  bottom  on  every  side,  and  found,  ae 
he  supposed,  a  level  bottom  of  soft  mud,  si^e  for  the  boat  to  lie 
upon  when  the  tide  should  go  out.  During  the  night  the  tide  fell, 
and  the  boat  settled  down,  careened  over  and  sank.  The  cause  of 
the  accident  was  a  mound  of  sand  which  had  been  deposited  by  a 
sewer  that  emptied  under  the  wharf.  The  part  of  the  wharf  where 
the  boat  was  moored  was  not  leased  by  defendant,  but  was  ocea- 
pied  by  him  solely,  for  the  purpose  of  unloading  and  loading  veseeLa^ 
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transporting  cargoes  to  and  from  his  storehouse.  It  was  shown 
that  the  dook  at  that  place  had  not  been  dredged  since  defendant 
took  possession  —  upward  of  six  years  previous  to  the  accident. 

The  plaintiff  brought  this  action  as  assignee  of  the  owners  and 
insurers  of  the  -barge  at  the  time  of  the  accident.  Such  other 
facts  as  are  material  appear  in  the  opinion. 

Edward  D.  McCarthy y  for  plaintiff. 

William  W,  Ooodrich,  for  defendant. 

Present — Babnabd,  P.  J.,  Gilbebt  and  Tappbn,  J  J. 

Tappeut,  J.  The  plaintiff,  on  the  trial  at  the  Kings  circuit,  was 
nonsuited,  and  brings  this  appeal.  The  action  was  for  negligence. 
The  defendant  occupied  a  wharf  and  warehouses  at  Brooklyn,  on 
the  East  river;  the  plaintiff  had  his  vessel  there  unloading  a  cargo, 
and  she  careened  and  sunk.  It  seems  that  a  bank  or  mound  had 
accnmulated  under  the  water  in  front  of  and  adjacent  to  defend- 
ant's premises,  and  as  the  tide  went  out  the  vessel  met  with  .the 
accident  stated. 

The  plaintiff  says  that,  having  been  invited  to  the  defendant's 
premises  for  the  business  in  question,  a  duty  devolved  on  the  defend- 
ant to  keep  his  premises  and  the  approaches  thereto,  which  were 
under  his  control,  in  suitable  order  for  such  business.  This  proposi- 
tion is  supported  directly  by  the  case  of  Carlton  v.  Franconia  L  <&  8. 
Co^  99  Mass.  216.  In  that  case  a  vessel  sustained  injuries  from  a  rock 
in  the  bed  of  the  dock,  under  water,  and  the  defendants  were  held 
liable.  And  the  court  says,  even  if  defendants  had  no  title  to  the 
dock,  yet,  if  they  ocbupied  it  and  the  adjoining  wharf,  and  for  their 
own  benefit  induced  vessels  to  come  to  the  wharf,  their  liability  is 
not  diminished. 

The  like  principle  is  held  in  Sweeny  v.  Old  Colony  £  N&iop,  R. 
R.  Co.,  10  Allen,  372.  A  liability  will  not  attach  to  the  owner  or 
occupant  of  the  premises  if  the  defect  or  obstacle  be  so  hidden  that 
its  existence  could  not  be  discovered  by  a  reasonable  examination 
commensurate  with  the  use  to  be  made  of  the  premises.  Shearm. 
on  Neg.  658. 

The  defendant,  among  other  matters,  claimed  that  the  unskillful 
manner  of  unloading  and  discharging  the  cargo  by  the  plaintiff  was 
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the  cause  of,  or  contributed  to,  the  accident.  After  testimony  had 
been  put  in  on  both  sides,  the  court  granted  the  defendant's  motion 
to  dismiss  the  complaint,  directing  the  exceptions  to  be  heard  in  the 
first  instance  at  the  general  term. 

We  are  of  opinion  that  this  was  error,  and  that,  upon  the  facts 
proYcn,  the  plaintiff  was  entitled  to  go  to  the  jury. 

A  new  trial  is,  therefore,  ordered,  costs  to  abide  the  event. 

Hew  trial  ordered. 


MoGoTiEB  V.  Lawrekce. 

Parties — in  action  for  spedfle  performance  of  real  eetaie  eontraU—aU  inter- 
ested must  he  joined.  Statutes  of  limitation -^action  to  e/nforce  specific  per- 
formance limited  to  ten  years  — token  cause  of  action  accrues  — parol  promise 
does  not  bar  ^atute  -r possession  toiU  not  prevent  statute  running. 

In  an  action  to  enforce  the  specific  performance  of  a  contract  to  sell  land,  a  part 
only  of  those  interested  in  its  enforcement  were  joined  as  parties.  HM, 
that  the  action  could  not  be  sustained.  The  law  will  not  tolerate  a  salt  to 
enforce  a  contract  by  piecemeal. 

The  contract  to  sell  was  made  in  1853,  and  was  to  be  performed  within  three 
years.  Held,  (1)  that  the  time  to  commence  an  action  to  enforce  the  same 
was  limited  to  ten  years  after  the  cause  of  action  accrued ;  (2)  that  sach 
cause  accrued  in  1856 ;  that  a  demand  was  not  necessary  before  bringing 
action,  and  the  statute  began  to  run  in  that  year ;  and  (8)  that  a  parol  prom- 
ise to  extend  the  time  of  performance  would  not  bar  the  statute. 

The  plaintifif  had  not  paid  the  price  agreed,  but  had  obtained  possession  of  the 
lands  contracted  to  be  conveyed.  Held,  that  this  would  not  prevent  the 
statute  running.  It  is  only  where  the  vendee  has  become  entitled  to  a  spe- 
cific performance,  by  reason  of  full  performance  on  his  part,  that  the  vendor 
is  not  allowed  to  interpose  the  statute  as  an  obstacle  to  the  vendee's  right  to 
liave  his  title  perfected. 

APPEAL  by  defendants  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  Francis  H.  McOotter  against  Andrew 
Lawrence,  executor,  etc.,  of  Abraham  B.  Lawrence,  deceased,  and 
others  to  enforce  the  specific  performance  of  a  contract  for  the  sate 
of  real  estate.  The  facts  were  these:  Li  January,  1853,  Abraham 
R  Lawrence  and  Alexander  McGotter  entered  into  an  agreement* 
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under  seal,  bearing  date  the  22d  day  of  that  month,  for  the  sale  to 
and  purchase,  by  said  Alexander  MoOotter,  of  forty-five  acres  of 
land  for  the  price  of  $22,250,  to  be  paid  as  follows  :  15,000  June  1, 
1853;  $5,000  September  1, 1853,  and  the  remaining , $10,250  might, 
at  the  option  of  the  purchaser,  remain  unpaid  for  three  years 
from  the  date  of  the  agreement,  the  purchaser  executing  a  bond  for 
the  same,  secured'  by  mortgage  and  insurance  upon  the  premises. 
Among  the  proyisions  of  the  agreement  was  this: 

''As  it  is  the  intention  of  the  party  of  the  second  part  to  subdi- 
ride  the  forty-five  acres  into  small  lots  and  dispose  of  such  subdi- 
visions, either  all  or  in  part  before  the  term  of  payment  above- 
mentioned  shall  have  expired,  and  with  this  intention,  will  not 
require  a  deed  to  be  executed  by  the  party  of  the  first  part  until  the 
conditions  of  payment  herein  promised  be  fulfilled  ;  and  as  it  may 
be  desirable,  in  completing  this  concern,  that  separate  deeds  be 
given  by  the  party  of  the  first  part  to  whomsoever  may  become 
purchasers  of  the  subdivisions,  the  party  of  the  first  part  consents 
to  execute  such  deeds,  provided  that,  at  the  expense  of  the  party  of 
the  second  part,  a  correct  map  be  prepared  for  record  at  the  clerk's 
office  in  the  county  of  Queens,  and  the  deeds  and  vouchers  con- 
nected with  the  conveyance  be  prepared  and  all  expenses  paid  by 
the  party  of  the  second  part." 

After  the  making  of  the  contract,  Alexander  McCotter  divided 
the  forty-five  acres  into  154  lots.  One  hundred  and  three  of  these 
lots  were  separately  conveyed  by  Abraham  R.  Lawrence  to  various 
persons  designated  by  said  purchaser.  Kearly  all  of  these  deeds  were 
executed  in  July,  1853.  About  that  time  Alexander  McCotter 
entered  into  possession  of  the  unconveyed  lots.  Deeds  of  lots  were 
executed  in  1859,  1860  and  1861,  and  in  1861  four  lots  previously 
conveyed  to  Alexander  McCotter  were  conveyed  by  plaintiff  to 
Abraham  B.  Lawrence  in  exchange  for  four  lots  at  the  same  time 
conveyed  by  Lawrence  to  one  Pratt. 

Fourteen  thousand  dollars  were  paid  on  the  contract  in  1853,  and 
$5,000  more  in  1855.  No  other  payments  were  eyer  made  and  no 
conveyance  other  than  of  the  lots  above  mentioned  was  ever  made. 
Abraham  B.  Lawrence  died  in  1863.  McCotter  continued  in  pos- 
session of  the  unconveyed  lots,  paid  taxes,  and  exercised  the  rights 
of  ownership  with  reference  thereto,  until  the  commencement  of 
this  action.  Plaintiff  claimed  title  to  one-half  interest  in  the  con« 
tract  of  sale  by  a  conveyance  from  Alexander  McCotter.    It  was 
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alleged  that  the  other  half  interest  was  oonveyed  by  said  Alexander 
to  one  Cornell ;  that  Cornell  conveyed  one-half  his  interest  to  one 
Pentz ;  that  one  Barker,  as  assignee  for  the  benefit  of  creditors  of 
PentZy  conveyed  his  interest  to  one  Olnte ;  that  the  administratrix 
of  Cornell  conveyed  Jiis  interest  to  Clute,  and  Clute  conveyed  the 
entire  interest  acquired  by  him  to  plaintiff.  The  only  proof  of  the 
authority  of  Barker  to  convey  the  interest  of  Pentz  was  an  assign- 
ment from  Pentz  to  Barker  and  another.  Defendant  claimed  that 
both  the  conveyance  from  Barker  and  that  from  the  administratrix 
of  Cornell  were  without  authority,  and  that  plaintiff  had  no  title 
to  the  one-half  interest  conveyed  by  Alexander  McCotter  to  Cornell 

Andrew  Lawrence,  sole  executor  under  the  will  of  Abraham  R 
Lawrence,  in  1866  conveyed  all  the  unconveyed  lots  to  The  New 
York  Life  Insurance  and  Trust  Company,  in  trust  for  certain 
persons  named  therein. 

The  referee  found  that  plaintiff  was  entitled  to  a  conveyance  of 
the  lots  unconveyed  upon  payment  to  the  New  York  Life  Insurance 
and  Trust  Company  of  the  sum  due  on  the  contract,  and  directed 
that  a  deed  be  executed  to  her  upon  making  such  payment.  Other 
facts  appear  in  the  opinion. 

J.  8,  Lawrence,  B.  J.  BlanJcman  and  B,  lioMmon,  for  appeUants. 

John  E.  PareanSy  for  respondent. 

Present  —  Babnabd,  P.  J.,  Gilbert  and  Tappbn,  J  J. 

OiLBBBT,  J.  Setting  aside  many  considerations  which  might 
influence  our  discretion  in  granting  or  refusing  a  decree  in  this 
case,  if  the  plaintiff  were  otherwise  entitled  to  a  specific  perform- 
ance of  the  contract,  we  are  of  opinion  that  the  judgment 
appealed  from  cannot  be  sustained  upon  any  ground,  legal  or 
equitable. 

The  legal  title  to  the  lands  in  controversy  is  unquestionably 
vested  in  the  New  York  Life  Insurance  and  Trust  Company.  Tho 
plaintiff  proved  nothing  more,  at  the  utmost,  than  an  equitable 
title  to  an  undivided  moiety  thereof ;  and  yet,  on  that  proof  alone, 
she  has  obtained  a  judgment,  which,  if  affirmed  and  executed, 
would  divest  the  New  York  Life  Insurance  and  Trust  Company  of 
its  whole  estate  in  the  lands. 
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This  bare  statement  of  the  result  of  the  trial,  I  am  sure,  is  sof- 
ficient  to  demonstrate  that  the  judgment  is  erroneous. 

Those  in  whom  the  equitable  title  to  the  other  moiety  is  vested 
were  necessary  parties  plaintiff.  A  decree  cannot,  with  any  show 
of  justice  to  the  defendants,  be  made  without  their  presence.  The 
law  will  not  tolerate  a  suit  to  enforce  a  contract  by  piecemeal. 
All  who  are  interested  in  having  a  contract  performed,  must  join 
in  a  suit  therefor,  or  a  valid  excuse  for  their  not  joining  with  the 
plaintiff  must  be  shown.  The  statute  on  this  subject  is  impera- 
tive, and  is  merely  declaratory  of  a  very  ancient  rule.  Code, 
§  119.  This  proposition  seems  to  be  incontestible,  and  in  a  case 
like  this  ought  to  be  rigorously  enforced,  because  it  is  manifest 
that  the  court  cannot  determine  the  controversy  before  it,  without 
prejudice  to  the  rights  of  the  defendants,  as  well  as  those  of  the 
absent  plaintiffs,  if,  indeed,  any  of  the  parties  have  any  rights 
under  the  contract. 

The  attempt  made  by  the  referee  to  obvii^te  the  objection  arising 
from  the  defect  of  parties,  by  directing  a  conveyance  to  be  made 
to  the  plaintiff  and  her  co-owners,  and  their  assigns,  without  nam- 
ing them,  cannot  be  sanctioned.  If  they  retain  their  interest 
under  the  contract,  they  have  a  right  to  elect  whether  they  will 
accept  a  specific  performance  or  sue  for  damages  for  a  breach  of 
the  contract.  The  plaintiff  cannot  make  that  election  for  them. 
They  could  not,  it  is  true,  sue  alone ;  yet,  if  an  action  at  law  for 
such  damages  should  be  brought  by  all  the  parties  interested  in  the 
contract,  the  judgment  in  this  suit  would  not  be  a  bar  thereto. 
That  judgment,  therefore,  affords  no  protection  to  the  representa- 
tives of  the  vendor  against  the  exercise  of  that  right.  Nor  would  the 
conveyance  ordered  be  equivalent  to  a  performance  of  the  contract 
as  .to  such  co-owners,  even  if  we  might  assume  that  they  preferred 
land  to  money,  for  the  reason  that  the  judgment  does  not  establish 
their  rights.  Another  adjudication  would  be  necessary  to  ascertain 
who  were  intended  as  grantees,  or  the  persons  answering  to  the 
description  of  them  contained  in  the  conveyance,  and  to  determine 
their  respective  interests.  Furthermore,  the  New  York  Life  Insur- 
ance and  Trust  Company  has  a  clear  right  to  remain  vested  with 
its  legal  title  until  a  paramount  claim  on  the  part  of  such  co-owners 
shall  have  been  successfully  asserted  by  them. 

We  think,  moreover,  that  the  right  of  action  upon  the  contract 
has  been  barred  by  the  statute  of  limitations.     The  case  is  within 
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section  97  of  the  Code,  which  provides  that  the  suit  mast  be  com- 
menced If ithin  ten  years  after  the  cause  of  action  accraed.     It  has 
been  settled  by  a  series  of  decisions  that  the  cause  of  action  in 
equity  of  a  vendee,  in  an  executory  contract  for  the  sale  of  lands, 
accrues  whenever  he  becomes  entitled  to  sue  for  a  specific  perform- 
ance   of   the   contract.      No   demand    or    tender   of   perform- 
ance,   on  '  his   part,    is    necessary   before    instituting    such    a 
suit,  but  an  offer  to  perform  made  in  the  complaint,  and  ability  to 
perform  at  the  time  of  the  decree,  are  all  that  is  requisite.     Bruce 
V.  Tilson,  26  N.  Y.  194 ;  Peters  v.  Delaplaine,  49  id.  362,    And 
the  statute  begins  to  run  without  any  formal  denial  on  the  part  of 
the  vendor  of  the  right  of  the  vendee.     In  Peters  v.  Delaplaine, 
siipra,  there  was  no  denial  of  the  vendee's  right,  but  there  was  only 
a  failure  to  perform  by  the  vendor,  because  his  wife  refused  to  sign 
the  deed  to  be  given  by  him.     Upon  the  principle  stated,  the  cause 
of  action  upon  this  contract  accrued  in  January,  1856,  and  the  suit 
was  not  commenced  until  October,  1870.     We  are  unable  to  per- 
ceive why,  if  the  plaintiff  has  any  cause  of  action  now,  she,  or  those 
under  whom  she  claims,  had  not  the  same  cause  of  action,  at  any 
and  all  times  between  January,  1856,  and  January,  1866.   Although 
neither  of  the  parties  to  the  contract  chose  to  exercise  the  righta 
given  by  it,  that  fact  did  not  postpone  the  accruing  of  the  cause  of 
action.     Roberts  v.  Sykes,  30  Barb.  177.     Nor  did  the  demand  for 
a  conveyance  made  after  the  death  of  the  vendor  avoid  the  bar  of 
the  statute  or  create  a  new  cause  of  action.     Tilson  v.  BrttcSy  25 
N.  Y.  196. 

The  referee  has  not  found  that  the  time  for  the  performance  of 
the  contract  by  the  vendor  was  extended,  nor  is  there  any  evidentioe 
that  it  was  extended.  The  declaration  made  to  Mr.  McMahon  by 
the  vendor,  that  the  vendee  ''need  not  trouble  himself  about  any 
thing  he  owes  me,"  etc.,  did  not  have  that  effect,  independently  of 
the  objection  that  it  was  not  in  writing,  which  will  be  noticed  hei^ 
after.  At  the  utmost  it  was  a  mere  postponement  of  the  exercise 
of  the  vendor's  present  right  to  enforce  the  contract  against  the 
vendee,  but  it  did  not  take  away  or  affect  any  right  which  the  Ten- 
dee  had  against  the  vendor.  The  referee  strained  the  evidence 
when  he  called  it  an  agreement,  that  the  balance  due  on  the  con* 
tract  might  remain  pending  the  appeal.  But  if  it  was  an  agree- 
ment, it  was  9mdum  pactum. 

The  referee  denied  the  appellant's  motion  to  dismiss  the  com* 
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plabt,  made  upon  the  ground  that  the  suit  was  barred  by  the 
statute  of  limitations,  but  did  not  state  any  reason  therefor,  nor 
did  he  find  any  of  the  facts  upon  that  subject.  He  eyidently 
placed  his  decision,  that  the  suit  had  not  been  barred,  upon  the 
supposed  agreement  made  through  McMahon,  before  mentioned, 
and  upon  the  following  facts  reported  in  the  findings,  namely : 
That  shortly  after  the  contract  the  vendee  entered  into  possession 
of  the  premises  in  controversy,  and  continued  to  be  in  possession 
thereof  and  to  exercise  ownership  over  the  same  down  to  the  com- 
mencement of  this  suit ;  and  that  he  paid  taxes  thereon  and  ex- 
pended considerable  sums  of  money  in  opening  and  grading  streets, 
and  other  improvements ;  that  the  vendor  died  August  3, 1863,  and 
down  to  his  death  no  proceedings  were  taken  by  him,  so  far  as 
appeared,  either  to  require  payment  of  the  balance  due  upon  the 
contract,  or  to  divest  any  rights  under  it,  and  that  he  had  as  late 
as  on  or  about  April  16,  1861,  and  from  time  to  time  down  to  that 
date,  continued  to  execute  conveyances  of  parts  of  said  premises  at 
the  instance  of  the  vendee. 

Parol  admissions  and  acts  in  pais  are  no  longer  sufficient  to  pre- 
vent the  operation  of  the  statute  of  limitations.  For  by  section  110 
of  the  Code,  it  is  provided  that  no  acknowledgment  or  promise  shall 
be  sufficient  evidence  of  a  new  or  continuing  contract  whereby  to 
take  the  case  out  of  its  operation,  unless  the  same  be  contained  in 
some  writing  signed  by  the  party  to  be  charged  thereby.  The  only 
writing  signed  by  the  vendor  within  ten  years  before  the  commence- 
ment of  this  action  is  a  deed,  dated  April  16,  1861,  to  one  Herring. 
But  that  has  no  legal  significance  here  as  a  written  acknowledgment, 
because  it  was  made  merely  to  effect  an  exchange  of  lots  which  the 
vendor  had  conveyed  in  1853,  for  the  lots  described  in  the  deed. 
It  was  not  in  any  sense  a  transaction  based  th  the  continued  obli- 
gation of  the  contract,  but  a  substitute  for  an  old  pne,  done  while 
the  contract  by  its  terms  was  in  force. 

Nor  is  the  case  materially  affected  by  the  question  of  the  pos- 
session of  the  lots  which  have  not  been  conveyed.  It  is  only  where 
the  vendee  has  become  entitled  to  a  specific  performance  of  the 
contract  by  the  vendor,  by  reason  of  a  full  performance  thereof  by 
the  vendee,  that  the  vendor  will  not  be  allowed  to  disturb  his  pos- 
Bession,  or  to  interpose  the  statute  of  limitations  as  an  obstacle  to 
his  right  to  have  his  equitable  title  perfected  by  a  conveyance  of  the 
l^;al  estate.     Miller  v.  Bear,  3  Page,  466 ;  Bruce  v.  Tilson,  supra. 
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In  such  a  case  the  decree  enforces  a  trast  rather  than  a  contract. 
The  court  ^onld  afford  the  same  relief  if  there  were  no  formal 
contract. 

It  may  not  be  amiss  to  remark,  however,  that,  in  our  opinion,  the 
fact  that  possession  was  taken  by  the  vendee  under  the  contract 
was  not  sufficiently  proved.  Possession  was  not  provided  for  in  the 
contract.  The  consent  of  the  vendor,  therefore,  was  necessaiy  to 
effect  any  valid  change  of  possession.  The  only  witness  on  this 
subject  was  the  vendee,  and  he  was  not  a  competent  witness  to 
prove  such  consent.    Oode,  §  399. 

The  provision  of  the  Gode  requiring  a  written  acknowledgment 
to  take  a  case  out  of  the  statute  of  limitations  has  effectually 
destroyed  the  old  doctrine  on  which  courts  of  equity  relieved 
vendees  from  forfeitures  incurred  in  consequence  of  their  failure 
to  perform  executory  contracts  for  the  sale  of  lands.  That  doc* 
trine  rested  on  the  principle  that  time  was  not  of  the  essence  of 
the  contract.  But  now  the  statute  has  interposed  an  absolute  bar 
after  the  lapse  of  ten  years.  It  would  be  a  violation  of  this  statute 
to  give  to  the  acts  of  the  vendor  referred  to  such  an  effect  as  would 
suspend  its  operation.  The  statute  itself  provides  that  the  time 
during  which  certain  specified  disabilities  may  continue  shall  not 
be  computed;  but  none  of  those  acts  are  included  among  them.  A 
court  of  equity  has  no  more  power  to  dispense  with  a  statute  than  a 
court  of  law.  Story's  Eq.  PL,  §§  761-831.  When  they  have 
apparently  done  so,  it  has  been  upon  the  idea  that  the  facts  of  the 
particular  case  took  it  out  of  the  statute.  Wdmare  v.  White, 
2  Gai.  Gas.  109;  Rhodes  v.  Rhodes,  3  Sandf.  Gh.  279.  Gontracts 
which  could  not  be  enforced  at  law,  because  they  were  not  made 
conformably  to  the  statute  of  frauds,  have  been  rendered  effective 
by  courts  of  equity  oinhat  ground,  and  by  our  statute  of  frauds; 
the  right  to  do  this  is  expressly  reserved  to  those  courts  by  the  pro- 
viso that  nothing  therein  contained  shall  be  construed  to  abridge 
their  powers  to  compel  the  specific  performance  of  agreements  in 
cases  of  part  performance  thereof.  2  R  S.,  §  10.  It  must  be 
presumed  that,  if  the  legislature  had  intended  to  authorize  a  like 
exception  in  the  statute  of  limitations,  they  would  have  inserted 
in  it  a  similar  proviso.  However  that  may  be,  I  know  of  no  prin- 
ciple that  would  justify  the  court  in  refusing  to  execute  a  statnto 
in  a  case  clearly  within  its  provisions. 

We  must,  therefore,  hold  the  law  to  be  that,  with  the  exception 
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ol  cases  where  the  contract  has  been  f ally  performed  on  the  part 
of  the  yendee^  or  there  has  been  a  waiver  by  the  vendor  of  the 
benefit  conferred  by  the  statute  of  limitations,  neither  part-per- 
formance,  nor  any  other  considerations  which  have  heretofore 
actuated  courts  of  equity  in  decreeing  the  specific  performance  of 
contracts,  notwithstanding  the  lapse  of  time,  can  be  allowed  as  an 
answer  to  the  peremptory  bar  created  by  section  97  of  the  Code, 
without  the  written  evidence  required  by  section  110  of  the  Code. 

For  the  part-performance  in  this  case  the  vendee  received  an 
equivalent  in  the  life-time  of  the  vendor,  by  a  conveyance  of  nearly 
two-thirds  of  the  property  agreed  to  be  conveyed,  upon  making 
payments,  amounting  in  the  aggregate  to  no  more  than  a  propor- 
tionate part  of  the  price.  The  referee,  we  think,  erred  in  respect 
to  the  payments  by  giving  the  vendee  credit  for  property  which, 
although  originally  taken  by  the  vendor  in  payment,  was  returned 
to  the  vendee  and  retained  by  him.  Making  allowance  for  this 
and  for  interest,  the  price  of  the  land  conveyed  and  the  amount  of 
the  payments  would  be  very  nearly  equal.  The  last  payment  on 
the  contract  appears  to  have  been  made  in  1853,  ten  years  before 
the  death  of  the  vendor.  No  suit  having  been  instituted  to  obtain 
a  conveyance  of  the  remainder  of  the  lots  during  a  period  of  nearly 
fifteen  years  after  the  cause  of  action  accrued,  and  of  seven  years 
after  the  death  of  the  vendor,  we  think  it  would  be  inequitable  to. 
undo  the  bar  of  the  statute,  even  if  we  had  the  power  to  do  so, 
especially  as  rights  of  devisees  and  strangers  have  intervened. 

We  have  considered  several  minor  questions  presented  on  the 
argament,  but  enough  has  been  said  to  dispose  of  the  case  without 
discussing  them. 

The  judgment  must  be  reversed  and  the  complaint  dismissed, 
with  costs. 

Judgment  reversed. 
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Qallxtp  t.  Babsbk. 
Wblls  v.  Holbbooe. 

Appeal — point  not  raised  below  mU  not  be  reviewed  on. 

Defendant  tried  hiB  case  on  certain  points  of  fact,  calling  the  attention  of  the 
coort  to  no  other.  Upon  appeal  he  made,  as  a  new  ground,  that  the  case  on 
the  merits  was  not  made  oat.  The  reoord  was  not  shown  to  contain  all  the 
evidence.  Held,  that  defendant  ooold  not  raise  the  point  that  plaintiff  had 
failed  to  make  oat  an  issne. 

APPEALS  by  defendanta  from  judgments  in  favor  of  plaintiffs 
entered  npon  the  decision  of  the  couri 
The  actions  were  brought — one  by  John  T.   Oallup  against 
William  B.   Babsen  and  another,  and  the  other  by  William  R 
Wells  against  Isaac  S.  Holbrook  and  another,  to  enforce  mechanics' 
liens.    Enough  facts  appear  in  the  opinion. 

Present — Babnabd,  P.  J.,  and  DoixoKtJJL,  J. 

DoisroBnjBy  J.  These  cases  are,  in  the  main,  substantially  alike* 
They  are  to  enforce  a  mechanic's  lien,  and  after  the  plaintiff  rested 
the  defendants  asked  a  dismissal  on  the  grounds :  1.  That  the  lien 
had  not  been  prosecuted  within  one  year.  2.  That  the  notice  was 
not  filed  with  the  town  clerk.  3.  That  the  summons  was  served 
too  late.  The  cause  was  tried  by  the  court  without  a  jury,  and  the 
attention  of  the  learned  judge  was  not  called  to  any  other  defect  of 
proof  which  might  have  been  supplied^  and  it  was  apparently 
admitted  and  taken  for  granted  that  the  only  grounds  of  defense 
were  those  stated.  The  judge  overruled  the  points  raised,  and 
we  think  correctly ;  and  the  defendant,  having  appealed,  now  makes 
a  new  ground,  not  made  before  the  court  below,  that  the  case,  on 
the  merits,  was  not  made  out.  The  defendants  below  did  not  sum 
up  the  case  or  request  any  findings,  so  far  as  the  record  shows, 
that  could  call  attention  to  the  point  now  made,  and  it  does  not 
appear  even  that  the  case  on  the  appeal  contained  all  the  evidence 
on  the  trial  Price  v.  Keyes,  3  N.  Y.  Sup.  720 ;  Oox  r.  James,  45 
N.  Y.  557.    The  proof  shows  the  judge  right  on  the  points  made. 
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The  sole  question  presented  here  is^  can  the  defendant  try  his 
case  on  certain  points  of  fact,  calling  the  attention  of  the  conrt  to 
BO  other  —  admitting  in  fact  that  all  others  are  proved,  and  then 
appeal  on  a  record  not  necessarily  containing  all  the  evidence  — 
take  the  point  that  the  plaintiff  has  failed  to  make  out  an  issue 
perhaps  really  admitted.  We  think  this  cannot  be  done.  Inger- 
soil  V.  Bostwichy  22  N.  Y.  425 ;  Johnson  v.  Whittock^  13  id.  345 ; 
Douglass  y.  Day^  3  Eeyes,  434.  It  does  not  appear  on  the  record 
that  had  the  point,  now  raised,  been  taken  at  the  trial  it  could  not 
(if  it  really  exists)  have  been  cured. 

Experiments  are  not  to  be  encouraged,  nor  is  the  record  on  ques- 
tions of  fact  to  be  critically  examined  where  no  point  below  was 
taken  to  call  attention. 

The  judgment  should  be  aflBrmed. 

Judgment  affirmed. 

Vol.  VI,  N.  Y.  Rep.  — 51 
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Agency-— priricipcU  not  liable  for  acU  of  agent  outeide  his  apparent  authority. 

Defendants  were  oommission  merchants  in  New  York.  C.  was  their  agent  at 
Norwich,  to  solicit  and  ship  to  defendants  produce  to  be  sold  hy  them  on 
commission.  Held^  that  C.  had  no  apparent  authority  to  guarantee  to  per 
sons  shipping  produce  to  defendants  the  price  it  would  bring,  so  as  to  bind 
defendants. 

An  exception  to  the  refusal  of  the  judge  to  charge  "  that  there  was  no  evidence 
of  authority  of  the  part  of  C.  to  enter  into  a  contract  of  guaranty  as 
claimed  by  plaintiff."  Held,  sufficient  to  present  a  question  of  law  upon 
the  whole  evidence  that  might  be  reviewed  upon  appeal. 

MOTION  by  defendant  for  a  new  trial  upon  exceptions  ordered 
heard  in  the  first  instance  at  the  general  term  after  a  verdict 
for  the  plaintiff  at  the  circuit. 

The  action  was  brought  by  Patrick  Quinn  against  Walter  Carr 
and  othera,  to  recoTer  the  difference  between  the  guaranteed  price 
of  a  quantity  of  produce  sent  by  plaintiff  to  defendants  to  be  sold, 
and  the  price  actually  received.  SuflScient  facts  appear  in  the 
opinion. 

B.  H.  PrindUy  for  plaintiff. 

Edioard  B.  Tlionias,  for  defendants. 

Present  —  Learned,  P.  J.,  Boardman  and  James,  J  J. 

BoABDMAK,  J.  The  defendants  were  commission  merchants  in 
New  York  city.  James  A.  Carr  was  their  agent  at  Norwich,  N.  T., 
to  solicit,  obtain  and  ship  to  defendants  produce  to  be  sold  by  them 
on  commission.  By  the  verdict  of  the  jury,  it  is  established  that 
the  plaintiff  delivered  to  James  A.  Carr  a  quantity  of  butter  to  be 
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shipped  to  defendants,  and  sold  on  commission  upon  the  guaranty 
of  said  James  A. ;  that  the  butter  should  bring  30  and  33  cents 
per  pound,  less  commission. 

The  defendants  had  no  knowledge  that  such  a  guaranty  had  been 
made,  and'neyer  had  giyen  to  James  A.  any  specific  authority  to 
bind  them  by  such  a  guaranty.  No  evidence  is  given  of  any  simi- 
lar act  of  James  A.  during  a  six  years'  agency,  and  a  large  business 
done  by  him  as  agent.  The  butter  was  sold  by  defendants  at  a  less 
price  than  that  guaranteed,  and  plaintiff  brought  this  action  for 
the  difference.  The  defendants  deny  the  making  of  any  such  con- 
tract, and  allege  that  James  A.  Carr  had  no  authority  to  bind 
them  by  such  guaranty. 

A  principal  is  bound  by  the  acts  of  his  agent  within  the  limits  of 
his  real  or  apparent  authority.  So  long  as  the  agent  is  apparently 
pursuing  the  authority  given  him  by  his  princjlpal,  the  latter  will 
be  bound  though  the  agent's  act  be  in  fact  a  violation  of  authority, 
illegal  or  fraudulent.  One  dealing  with  an  agent  is  bound  at  his 
peril  to  ascertain  by  what  authority  he  acts,  and,  if  a  contract  is 
made  outside  of  the  general  scope  of  the  authority  conferred,  the 
principal  will  not  be  bound  thereby.  Dunning  v.  Roberts, '65  Barb. 
463 ;  Johnson  v.  Jones,  4  id.  369 ;  Wesifield  Bank  v.  Cornen,  37 
N.  T.  320 ;  North  River  Bank  v.  Aymar,  3  Hill,  262. 

Had  James  A.  Carr  authority  to  bind  the  defendants  by  his 
contract  of  guaranty  ?  It  must  be  conceded  that  an  apparent  is  a 
real  authority.  By  an  apparent  authority  is  meant  such  power  as  is 
ordinarily,  usually  and  presumptively  given  to  agents  in  the  trans- 
action of  such  business,  and  by  them  used  and  exercised.  The 
authority  must  be  such  as,  apparently  at  least,  to  confer  upon  the 
agent  the  power  to  make  such  a  contract  and  to  justify  third 
persons  in  their  reliance  thereon. 

Was  this  such  an  authority  ?  I  think  it  was  not  The  defendants 
vrere  not  purchasers  of  butter,  but  commission  merchants.  The  plain- 
tiff knew  that  fact  It  must  be  assumed  he  knew  the  nature  of  the 
business  and  the  manner  in  which  it  was  conducted.  Such  a  contract 
as  that  relied  upon  was  wholly  outside  of  a  legitimate  commission 
business.  Plaintiff  had  no  right  to  suppose  defendants  transacted 
tbeir  affairs  in  such  a  way.  As  well  might  plaintiff  have  inferred 
that  James  A.  Carr  was  authorized  to  buy  the  butter  and  give 
defendants'  note,  payable  at  a  future  time  in  payment  therefor. 
ITet,  if  this  verdict  is  sustained,  the  defendants  are  as  effectually 
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bound  as  if  the  butter  had  been  bonglit  by  them  personally  and 
they  had  given  their  notes  therefor.  Not  an  instance  is  shown 
where  they  had  ever  bought  produce  or  guaranteed  a  price  by  them- 
selves or  their  agents.  No  knowledge  or  ratification  of  this  con- 
tract is  shown.  No  course  of  dealing  by  the  agent^  with  or  without 
the  knowlege  of  defendants,  gives  color  to  any  such  authority. 
The  authority  must  be  proved  by  direct  evidence,  or  by  such  facts 
and  circumstances  as  naturally  and  necessarily  tend  to  establish  it 
In  this  case  there  is  no  authority  directly,  nor  are  there  any  facts 
showing  that  the  contract  was  within  the  scope  of  any  apparent 
authority  conferred  upon  the  agent  in  soliciting  and  shipping  to 
defendants  produce  to  be  sold  on  commission.  Upon  the  facts 
shown,  it  should,  in  my  judgment,  have  been  held  as  law  that  the 
plaintiff  could  not  recover. 

If  this  question  is  presented  in  the  exception  to  the  refusal  of 
the  judge  to  charge  **  that  there  "was  no  evidence  of  authority  on 
the  part  of  James  A.  Carr  to  enter  into  a  contract  of  guaranty  as 
claimed  by  plaintiff,''  it  may  be  reviewed  upon  this  motion  for  a 
new  trial.  If  it  is  not  so  presented,  the  defendants  are  remediless 
upon  the  motion,  because  there  is  no  other  exception  presented  by 
counsel  upon  which  a  new  ti*ial  can  be  granted. 

Under  section  265  of  the  Code,  exceptions  alone  can  be  heard  and 
considered.  Questions  of  fact  cannot  be  considered  or  examined 
where  exceptions  are  ordered  heard  in  the  first  instance  at  the 
general  term.  Cronk  v.  Canfield,  31  Barb.  171 ;  Dickerson  v. 
Waaon,  48 id.  412;  Hotchkim  v.  Hodge,  38 id.  117;  Mct$ony.  Breslin, 
9  Abb.  N.  S.  427 ;  Hoxie  v.  Greene,  37  How.  97  ;  McBride  v.  Bani 
of  Salem,  26  N.  Y.  450. 

As  there  were  other  questions  of  fact  necessarily  submitted  to 
the  jury,  the  defendants  could  not  ask  the  court  to  direct  a  verdict 
for  thnm.  I  am  inclined  to  the  belief  that  the  exception  referred 
to  presents  a  question  of  law  upon  the  whole  evidence  that  may  be 
considered  and  determined,  notwithstanding  it  becomes  necessary 
to  examine  all  the  evidence  given  on  the  trial,  and  ascertain  what 
facts  have  been  established,  or  rather  whether  such  testimony  shows 
such  a  defect  of  authority  in  the  agent  as  makes  the  refusal  of  the 
ji^dge  to  charge  as  requested  an  error. 

^4  I  Ain  correct  in  these  conclusions,  the  verdict  should  be  set 
^^'Me,  and  a  new  trial  granted,  with  costs  to  abide  the  event 

New  trial  granted. 
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Abatement — ofcustumfor  tort,  hy  death  of  party  after  recovery  and  eetiing  aeide 
ofjudffmertt,  Damagee — exeemoe,  for  ejection  from  raiiroad  train, 

• 

P.  took  a  seat  in  a  drawing-room  car  on  defendant's  railroad,  and  refused  to 
pay  extra  fare,  on  the  ground  that  the  ordinary  cars  were  full.  The  oon- 
dactor  thereupon  ejected  him  from  the  train.  Subsequently  P.  obtained  a 
judgment  against  defendant  for  the  ejection,  which  was  set  aside  and  a  new 
trial  ordered.  Pending  the  new  trial,  defendant's  attorney  applied  to  have 
the  case  put  over  the  term,  and  as  a  condition  therefor  stipulated  that,  in 
case  of  the  death  of  P.  before  final  judgment,  the  action  should  not  abate. 
Held,  (1)  that  the  cause  of  action,  unless  for  the  stipulation,  would  not  have 
survived  the  death  of  P. ;  and  (2)  that  the  stipulation  was  one  not  within  the 
authority  of  the  attorney,  as  such,  to  make,  and  did  not  bind  defendant. 

There  was  no  evidence  of  malice  in  the  ejection  of  P.,  and  he  was  only  delayed 
two  hours.  Held,  that  a  verdict  for  $4,000  damages  was  so  excessive  as  to 
show  prejudice,  passion,  or  an  incorrect  appreciation  of  the  law  applicable  to 
the  case. 

APPEAL  by  defendant  from  a  judgment,  in  favol*  of  plaintiff,  for 
$4,000  damages,  besides  costs,  entered  upon  the  verdict  of  a 
jury,  and  from  an  order  denying  a  motion  for  a  new  trial  upon  the 
minutes. 

The  action  was  brought  by  Henry  Peck  against  the  defendant  to 
recover  damages  for  the  wrongful  ejection  of  plaintiff  from  defend- 
ant's cars.  Pending  such  action  said  Peck  died,  and  Norman  Cox, 
the  executor  under  his  last  will,  was  substituted  as  plaintiff.  The 
facts  were  these:  Said  Peck,  having  purchased  tickets  upon  the 
defendant's  road,  entered  a  drawing-room  car  and  took  a  seat  there; 
upon  being  applied  to  for  extra  pay  for  seats  in  that  car  he  declined 
to  pay  or  give  up  the  seats,  for  the  reason  that  there  were  no  vacant 
«eats  in  the  ordinary  cars.  Thereupon  the  conductor  forcibly 
remoyed  him  from  the  train  at  Palatine  Bridge,  returning  his  passen- 
ger tickets.  The  testator  brought  this  action  against  the  defendant 
for  the  wrong  and  injury  done  him,  and  upon  the  first  trial  recovered 
a  Terdict  of  $8,000. 

The  damagef^  claimed  in  the  complaint  being  only  $5,000,  the 
excess  was  remitted  and  judgment  entered  for  $5,000  damages.  On 
appeal  to  the  general  term,  such  judgment  was  set  aside  and  a  new 
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trial  granted^  because  the  damages  were  excessiye.  On  a  subse- 
quent application  of  the  defendant  to  put  the  cause  over  a  circuit, 
at  which  it  was  noticed  by  the  plaintiff  for  trial,  the  counsel  for  the 
defendant,  as  a  condition  for  the  cause  going  oyer,  stipulated,  that 
in  case  of  the  death  of  the  then  plaintiff  before  final  judgment 
the  cause  of  action  should  suryiye  and  not  abate  by  his  death. 
Before  the  case  came  on  for  trial  the  then  plaintiff  died,  and  the 
present  plaintfft  was  substituted. 

Upon  the  last  trial  a  recoyery  was  had  for  $4,000,  and  a  motion 
for  a  new  trial  upon  the  minutes  was  denied.  From  such  order,  and 
from  judgment  entered  upon  the  yerdict,  this  appeal  is  taken. 
Other  fa€ts  appear  in  the  opinion. 

Isaac  S,  Neioton,  for  appellant. 

Roibert  A.  Stanton^  for  respondent,  as  to  the  abatement  of  the 
action  and  the  effect  of  the  stipulation,  cited  Cairnes  y.  Bleeder^ 
12  Johns.  300;  Hopey.  Lawrence,  50  Barb.  258;  Hoyt  y.  HicmpsorCs 
jE&V,  19  N.  Y.  208;  People  v.  Stephens,  52  id.  306;  Totensend  v.  Mas- 
terson,  etc.,  Stone  Dressing  Co.,  15  id.  587;  People  y.  Mayor  of  N.  Y., 
11  Abb.  66;  Hamilton  y.  Wright,  37  N*.  Y.  502;  Breton  y.  Nichols,  42 
id.  26 ;  Read  y.  French,  28  id.  285;  Tiffany  y.  Lord,  40  How.  481; 
Doedt  y.  Wiswall,  15  id.  128, 145;  Spalding  y.  Co'ngdon,  18  Wend.  543; 
Wood  y.  Phillips,  11  Abb.  (N.  S.)  1;  People  y.  Tibbet^,  4  Cow. 
384;  Lyons  y.  Third  Av.  R.  R.  Co.,  7  Eobt.  605;  1  Wait's  Sup.  Ct 
Prac.  145;  Green  Y.Watkins,  6  Wheat.  260;  Potter y.  VanVranken, 
36  N".  Y.  626;  Alpin  y.  Morton,  21  Ohio  St  536;  Aldrich  v.  ffouh 
ard,  8  R.  I.  125;  Peebles  y.  JV.  C.  R.  R.  Co.,  63  N.  C.  238;  LongY. 
Morrison,  14  Ind.  595;  Hooper  y.  GorJiam,  45  Me.  209;  Nutting  y. 
Goodridge,  46  id.  82;  Demond  v.  City  of  Boston,  7  Gray,  544.  Exem- 
plary or  punitive  damages  were  properly  allowed.  Hamilton  v.  l^hird 
Av.  R.  R.  Co.,  53  N.  Y.  30;  Caldtvell  y.  N.  J.  Steamboat  Co.,  47  id. 
296;  GoddardY.  Grand  Trunk  R'y  Co.,  2  Am.  Rep.  39;  Atlantic 
&  G.  W.  R.  R.  Co.  Y.  Dunn,  id.  382;  Taylor  y.  Grand  Trunk  R*g 
Co.,  id.  229;  Jeffersonville  R.  R.  Co.  y.  Rogers,  10  id.  109.  The 
verdict  should  not  be  set  aside  as  excessive.  Whipple  v;  Cumber- 
land Ma7iufacturing  Co.,  2  Story,  661;  Sedg.  on  Dam.  601;  Cole- 
man  y.  Southwick,  9  Johns.  45;  1  Hill,  on  Torts,  473;  JVy  v. 
Bennett,  9  Abb.  45;  Southwick  v.  Stevens,  10  Johns.  444;  CoIUjisy. 
A.  &  S.  R.  R.  Co.,  12  Barb.  492;  Shaw  v.  B.  <&  W.  R.  R.  Co.,  8 
Gray,  74;  Hegeman  v.  Western  R.  R.  Co.,  16  Barb.  353;  S.  C,  13 
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N.  Y.  9;  Clapp  v.  H.  B.  E.  R.  Co.y  19  Barb.  461;  Curtis  v.  R.  & 
S.  R.  R.  Co.y  20  Barb.  282;  S.  C,  18  K  Y.  534;  Mentz  y.  Second 
Ai\  R.  R.  Co.y  2  Robt.  356;  S.  C,  41  N.  Y.  619. 

Present  —  Learned,  P.  J.,  Boardman  and  James,  JJ. 

BoARDMAN,  J.  Three  reasons  are  urged  why  this  judgment 
should  be  reversed  and  a  new  trial  granted,  or  judgment  ordered 
for  the  defendant.  First.  That  the  action  abated  by  the  death  of 
the  testator,  Henry  Peck,  and  the  cause  of  the  action  does  not  sur- 
vive. Second.  That  there  is  no  evidence  of  malice,  as  was  adjudged 
upon  the  former  appeal  in  this  court,  or  other  misconduct  on  the 
part  of  the  conductor  which  can  justify  the  charge  of  the  court 
allowing  exemplary  damages,  and  that  the  charge,  in  that  respect, 
was  erroneous.  Third.  That  the  damages  are  excessive  jn  any 
point  of  view,  and  vastly  exceed  the  law  of  compensation  to  which 
plaintiff  or  his  testator  was  entitled. 

But  for  the  stipulation  I  am  satisfied  this  cause  of  action  would 
have  died  with  the  plaintiffs  testator.  The  final  clause  of  sec- 
tion 121  .of  the  Code  takes  the  place,  in  my  judgment,  of  section  4, 
2  B.  S.  387.  The  verdict  therein  referred  to  is  the  verdict  upon 
which  the  case  shall  thereafter  proceed.  When  such  verdict  is  set 
aside,  it  is  as  though  no  verdict  had  ever  been  rendered  in  the  case. 
The  judges  of  the  Court  of  Appeals  have  acted  upon  this  belief  in 
at  least  two  cases — Comsioch  v.  Dodge,  43  How.  97;  and  Spooner  v. 
Keeler,  51  N.  Y.  536.  Such  a  recognition  by  that  court  should 
guide  us,  notwithstanding  the  suggestion  that  it  was  inconsiderate. 

Does  the  stipulation,  if  authorized,  wipe  out  the  law,  and  make, 
by  virtue  of  its  own  intrinsic  power,  a  new  law  directly  hostile  to 
the  old?  I  think  not.  It  is  a  stipulation  that  the  court  may  do 
what  the  law  says  it  cannot  do.  It  creates  a  right  in  the  plaintiff 
outside  of,  and  in  hostility  to,  the  law.  In  many  cases  rights  are 
given  to  parties  for  their  benefit,  which  they  may  waive.  Here 
an  absolute  right  is  attempted  to  be  created  by  the  parties,  the 
law  denying  its  existence.  It  is  an  extreme  view  to  suppose  that 
an  attorney  or  counsel  may  impose  such  an  obligation  upon  his 
client.  It  is  not  within  the  ordinary  conduct  of  a  cause.  Ordin- 
arily, what  relates  to  the  remedy  only  may  be  controlled  by  the 
attorney,  if  within  the  fair  scope  of  his  authority  as  an  attorney  in 
the  progress  of  litigation.     But  when  he  attempts  to  deprive  his 
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client  of  an  ab.itraot  right  given  by  the  law^  and  in  no  way  related 
to  the  conduct  of  the  litigation  intrusted  to  him^  he  acts  in  excess 
of  any  real  or  implied  power  intrusted  to  him.  The  coarts  have 
gone  far^  in  some  instances^  to  justify  counsel  in  the  use  or  waiver 
of  remedial  processes  used  for  the  protection  of  rights  or  the  pre- 
vention of  wrongs.  But  such  conduct  has  been  adjudged  in  the 
respective  cases  to  be  within  the  scope  of  the  apparent^  if  not  real, 
authority  conferred  by  the  client.  Such  a  presumption  cannot  be 
indulged  in  this  case.  The  act  done  was  so  far  from  the  ordinary 
conduct  of  the  case,  so  novel  in  its  character  and  so  extraordinary 
in  its  consequences^  that. an  authority  should  not  be  presumed  from 
employment  but  must  be  established  as  a  fact.  It  follows  that  this 
action  cannot  be  maintained,  as  for  a  tort,  since  the  death  of  Henry 
Peck. 

It  is  suggested  that  this  action  might  be  sustained,  by  virtue  of 
the  stipulation,  as  an  action  for  a  breach  of  contract  That  may 
be  true.  As  such  an  action  seeks  only  compensation  for  an  actud 
loss  sustained,  this  judgment  could  not  stand.  It  would  be  excess- 
ive in  amount.  Besides  the  charge  of  the  court  in  that  view  is 
erroneous,  in  the  many  respects  to  which  exceptions  were  taken  by 
defendant,  and  especially  in  the  rule  of  damages  laid  down. 

Upon  the  hearing  of  the  former  appeal  in  this  case,  Mr.  Justice 
Dakiels,  delivering  the  opinion  of  the  court,  held,  in  substance, 
that  there  was  no  evidence  in  the. case  that  would  justify  the  allow- 
ance of  exemplary  or  vindictive  damages,  and  that,  as  a  conse- 
•  quence,  the  former  judgment  of  85,000  was  entirely  beyond  what 
was  justified  by  the  circumstances  of  this  case,  even  if  it  be  one 
which  would  justify  punitory  or  exemplary  damages.  The  case 
has  been  retried  upon  the  same  evidence,  in  substance  and  in 
fact,  as  to  Henry  Peck  and  the  jury  have  now  rendered  a  verdict 
of  $4,000. .  Is  not  this  verdict  condemned  by  the  former  decision 
as  excessive?  The  essence  of  a  wrong  justifying  exemplary  dafnages 
is,  that  it  shall  be  an  intentional  violation  of  another's  rights,  or 
that  a  proper  act  shall  be  done  with  an  excess  of  force  and  violence, 
or  with  malicious  intent  to  injure  another  in  his  person  or  prop- 
erty. "  It  can  make  no  difference  whether  the  action  be  one  nomin- 
ally ex  contractu  or  ex  delicti.  In  either  case,  if  no  evil  motive 
be  imputed,  the  amount  of  compensation  is  as  much  a  matter  of 
law  as  the  right  itself,  and  can  with  no  greater  safety  be  submitted 
to  the  vague  and  fluctuating  discretion  of  a  jury."    Sedgwick  on 
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Dam.  472,  522,  528,  545,  617;  Edwards  v.  Beebe,  48  Barb.  106; 
WdOacey.  Mayar  of  N.  Y.,  9  Abb.  40. 

In  this  case  the  plaintiff's  testator  was  notified  that  he  must 
vacate  the  seat  or  pay  for  it.  He  refused  to  do  either.  It  was 
optional  with  him  to  leave  a  train  in  which  he  could  not  procure 
a  seat  without  extra  pay,  or  to  pay,  for  such  seat.  On  his  refusal  to 
do  either,  the  conductor  removed  him,  with  such  slight  force  as  was 
necessary.  There  is  no  evidence  of  an  intent  to  do  more  than  was 
necessary  to  accomplish  that  purpose.  There  is  no  evidence  of 
malice  or  of  any  preconceived  intent  to  injure  the  deceased.  There  is 
little,  if  any,  personal  injury  to  the  deceased.  The  loss  of  time  wa^ 
of  no  moment.  What  is  there,  then,  in  the  case  that  calls  for  a  ver- 
dict of  $4,000?  Little,  indeed,  besides  the  mortification  and  humi- 
liation to  which  testator  was  exposed  by  being  put  out.  There  is 
nothing  in  the  case  to  show  that  defendant  did  not  run  sufficient 
trains  to  accommodate  the  public  at  th^  ordinary  fare.  In  fact 
the  testator  was  so  accommodated  within  two  hours  after  being 
put  off. 

If  it  be  conceded  that  some  exemplary  damages  might  have  been 
justly  allowed,  yet  they  should  be  in  proportion  to  the  aggravation. 
Here  we  have  seen  the  aggravation,  if  existing  at  all,  was  very  slight; 
yet  the  defendant  is  punished  to  nearly  the  extent  of  $4,000, 
beyond  actual  compensation  for  such  slight  or  doubtful  aggmva- 
tion.  * 

We  are  disposed  to  concur  in  the  views  of  Mr.  Justice  Daniels,* 

*The  following  is  the  opinion  referred  to,  deliyered  March,  1878,  at  the  general  term 
of  the  Third  Department: 

Peck  ▼.  New  Yobk  Cb2«tbal  akd  Hudson  River  Railroad  Company. 

Daniels,  J.  The  evidence  given  by  the  plaintiff  showed  that  he  purchased  his  ticket  in 
Norwich,  Chenango  county,  on  the  17th  or  16th  of  August,  1870,  for  Albany,  in  the  State  of 
New  York,  by  way  of  Utica,  over  the  railroad  of  the  defendant.  That  he  took  the  train  at 
Utica,  and  was  carried  as  far  as  Palatine  Bridge,  and  there  removed  by  the  conductor,  and 
his  tickets,  which  had  previously  been  taken  up,  were  there  returned  to  him.  The  passen- 
ger cars  of  the  train  consisted  of  what  are  known  as  drawing>room  cars  and  one  ordinary 
passenger  car  in  their  rear.  The  rear  car  was  filled  with  passengers  to  such  an  extent  that 
It  afforded  no  accommodations  for  the  plaintiff  and  his  wife  and  daughter,  who  accom- 
panied him,  when  they  took  the  train  at  Utica.  The  evidence  of  the  plaintiff  tended  to 
show,  and  the  Jury  had  a  right  to  find  the  fact  from  it,  that  when  he  approached  the  train 
he  went  toward  the  rear  car,  with  the  apparent  design  of  taking  hia  passage  in  that  car* 
That  he  found  the  conductor  there,  and  was  informed  by  him  that  there  was  no  room  In 
that  car,  and  saw  himself  that  such  was  the  fact.  The  conductor,  he  said,  stated  that  there 
'were  a  few  seats  forward,  and  motioned  the  plaintiff  and  the  ladies  with  him  to  that  part 
of  the  train,  observing  that  they  would  have  to  go  forward.  They  then  went  forward  and 
took  Uieir  seats  in  one  of  the  drawing-room  cars. 

Vol.  VI.  N.  Y.  Rkp.  ^  52 


410  THIRD  DEPARTMENT, 

Cox  T.  New  York  Central  and  Hudson  Rirer  Railroad  Co. 

and  to  hold  with  him  that  the  damages  in  this  ease  are  so  excess- 
iye  as  to  show  prejudice,  passion  or  an  incorrect  appreciation  oi 
the  law  applicable  to  the  case. 

The  evidence  given  bfr  the  conductor  was  In  many  efwential  respects  in  conflict  with  that 
of  the  plalntiif .  But  as  the  jury  found  a  verdict  in  his  favor,  it  may  be  presumed  from 
that  circumstanoe  that  th<^  relied  upon  his  evidence  as  accurately  describing  and  detaiUng 
what  had  taken  place  when  he  took  the  train  at  Utica.  And  that  will  justify  the  conclusion 
that  the  conductor  saw  the  plaintiff  about  to  take  the  rear  car  of  the  train,  which  was  a 
suflBcient  indication  that  he  designed  being  carried  in  the  ordinary  manner  and  for  the 
ordinary  fare,  to  his  destination,  by  the  train. 

That  car  was  incapable  of  affording  the  plaintiff  that  accommodation,  and  that  fact  was 
known  also  to  the  conductor.  Understanding  those  circumstances,  the  conductor  informed 
the  plaintiff  there  was  no  room  in  the  roar  car,  and  that  there  were  seats  in  one  of  the  for* 
ward  cars,  and  both  motioned  him  and  directed  him  forward  to  such  seats.  Nothing, 
according  to  the  plaintiff's  evidence,  was  said  by  the  conductor,  indicating  that  extra  fare 
would  be  expected  from  him  if  he  took  his  passage  in  the  car  he  was  so  directed  to  take. 
And  although  he  had  heard  that  persons  riding  in  those  cars  were  charfced  additional  fare 
for  the  special  conveniences  supplied  by  them,  he  was  not  given  to  understand  that  mtdi 
would  be  the  case  with  him  when  he  took  a  car  of  that  description,  because  the  other  car 
was  full,  and  by  the  express  direction  of  the  conductor,  after  he  had  faidlcated  it  to  be  his 
own  purpose  to  ride  upon  the  other  car. 

Under  these  circumstances  it  was  for  the  jury  to  say^whether  it  could  be  reasonably 
understood,  when  he  took  the  other  car,  that  he  was  to  be  carried  in  it  for  the  same  fare  as 
entitled  him  to  ride  in  the  rear  car,  and  whether  he  did  understand  that  to  be  the  design  of 
the  conductor,  from  what  had  transpired  between  them.  If  he  did,  that  would  in  sab- 
stance  create  an  obligation  on  the  part  of  the  defendant  to  carry  him  in  that  manner. 
For,  although  the  conductor  would  not  be  authorized  to  agree  to  carry  passengers  without 
compensation,  he  might  bind  the  defendant  by  his  agreement  made  to  provide  for  an  anex> 
pected  emergency  in  the  carriage  of  a  passenger  who  had  paid  all  that,  under  ordinary 
circumstances,  was  required  for  his  passage.  Such  a  case  was  presented  in  this  instance. 
And  if  the  plaintiff  in  good  faith  believed,  from  what  was  said  and  done,  and  the  condition 
of  the  train,  and  was  justified  in  so  believing,  by  the  fScts  existing,  that  the  conductor 
intended  he  should  be  carried  in  one  of  the  forward  cars  for  the  same  fare  he  had  paid  for 
his  carriage  by  the  rear  one,  then  it  was  the  defendant's  duty  to  perform  that  understand- 
ing, untU  room  could  be  provided  for  him  in  tl^e  rear  cu*,  after  the  plaintiff  had  acted  upon 
it  by  taking  his  seat,  and  the  train  had  proceeded  on  its  way. 

Such  an  understanding  would  combine  the  attributes  of  a  contract  which  it  was  the 
defendant's  duty  to  f ulflU.  It  may  be  that  a  -very  liberal  view  of  what  had  taken  place 
was  required  for  the  purpose  of  establishing  such  an  obligation.  But  still  it  can  hardly  bo 
pronounced  to  be  unwarranted.  It  was,  as  the  evidence  presented  It,  a  question  for  the 
determination  of  the  jury,  and  their  conclusion  was  In  favor  of  the  plaintiff. 

After  the  plaintiff  had  proceeded  about  twenty-flve  miles,  and  while  the  condition  of  the 
rear  car  remained  the  same  upon  the  train,  he  was  required  to  pay  for  the  privOeipe  of 
being  carried  in  the  car  to  which  the  conductor  had  directed  him,  for  want  of  room  in  the 
rear  car.  This  demand  was  made  by  the  conductor  of  the  drawing-room  car.  It  does  noi 
appear  what  his  authority  was  in  that  respect,  but  It  may  be  presumed  that  it  was  so  far 
subordinate  to  that  of  th^  conductor  of  the  train,  as  to  render  him  incapable  of  annulling 
the  lawful  engagements  of  the  latter.  He  therefore  could  have  no  more  right  to  require 
the  payment  of  additional  fare,  than  the  conductor  of  the  train.  And  if  that  had 
surrendered  by  him,  the  other  conductor  could  not,  under  the  evidence  now  is  the 
revive  the  demand.  When  it  was  once  relinquished,  the  right  was  gone  for  the  entire  trfpt, 
provided  the  rear  car  continued  so  fbll  as  to  exclude  the  plaintiff  from  it.  That  good  faith 
which  passengers  have  a  right  to  expect  from  the  agents  of  the  defendant,  require  that  tha 
conduct,  direction  and  understanding  which  the  jury,  by  finding  for  the  plaintiff,  most  hav^e 
been  convinced  induced  him  to  take  the  car  he  was  carried  In,  should  be  fairly  and  rpasonaldy 
performed.    And  that  could  not  be  done  by  repudiating  the  obligations  resulting  firom 
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For  the  reasotis  first  herein  given,  the  judgment  and  order 
appealed  from  must  be  reversed.  But  since  the  cause  of  action 
did  not  Burviye  the  death  of  Henry  Peck,  the  trial  thereafter  was 
a  nullity  and  no  new  trial  should  be  ordered.  » 

possibly  may  have  been  the  inoonsiderate  conduct  of  the  conductor  of  the  train.  For  that 
reason  the  defendant's  agents  had  no  right  to  remove  him  from  the  train,  because  he 
reftised  to  pay  the  additional  fare  the  Jury  foimd  he  had  reason  to  believe  vas  not  to  be 
demanded  in  case  he  took  his  passage  in  the  car  indicated  by  the  conductor,  instead  of  the 
one  he  designed  to  oiter,  and  in  which  it  would  have  been  the  defendant's  duty  to  carry  him 
without  farther  compensation  beyond  that  paid  for  his  ticket. 

FassengeiB  are  not  to  be  misled  into  oUigations  of  this  nature.  They  are  entitled  to  be 
fairly  treated,  and  to  have  the  reasonable  undertakings  of  the  cafrier's  agents  substantially 
performed. 

The  plaintiff  was  removed  from  the  train  for  his  refusal  either  to  pay  the  additional  fare, 
or  to  reUim  to  the  rear  car,  in  which  neither  himself  nor  the  ladies  who  were  with  him 
could  be  conveniently  or  comfortably  carried.  This  was  a  violation  of  the  rights  he  had 
acquired,  which,  under  the  circumstances,  the  Jury  appear  to  have  been  satisfied  were 
ertabUshed  by  the  evidence  in  the  case  ;  and  for  this  invasion  of  his  rights  he  was  entitled 
to  compensation  in  this  action. 

The  plaintiff  testified  that  he  was  removed  by  the  conductor  taking  him  by  the  coat 
coDar,  Jerking  him  off  his  seat,  and  taking  him  off  the  cars.  He  said  that  ''  they  followed 
him  on  to  the  platform,  and  doun  the  steps."  "The  other  conductor  pushed  me  from 
behind,  with  both  hands.  When  on  the  ground  I  turned  round  to  look  after  my  wife  an^ 
daughter.  This  brought  conductor  Ck>le  behind  me,  and  he  took  hold  of  me  and  Jerked  me 
away,  and  partly  down,  and  my  hat  off.  This  hurt  me  a  good  deal  I  had  been  under 
medical  treatment  a  good  while.  I  was  in  feeble  health. "  "  The  Jerk  made  me  sore ;  made 
my  flesh  very  sore ;  hurt  my  hand  that  had  hold  of  the  raiL  The  fle^  was  sore  some  time, 
and  my  finger  swelled  and  became  sore  and  swollen,  so  we  came  home  It  is  crooked  yet. 
It  ia  the  finger  next  the  little  one.  The  Jerk  strained  me,  and  made  me  lame  all  over  my 
body.  I  felt  the  effects  of  the  strain  two  or  three  weeks.  It  wore  away  by  degrees.  I  was 
confined  to  my  bed  over  two  weeks  with  my  finger.  That  was  the  principal  cause.  It  never 
has  got  well.    It  troubles  me  now." 

This  was  thej;>laintiff 's  description  of  the  manner  in  which  he  was  removed  from  the 
train,  and  the  effect  it  had  upon  his  person  and  his  health. 

If  the  conductor  was  rude,  harsh,  wanton,  or  uncivil,  in  removing  the  plaintiff  from  the 
train,  as  he  was  acting  within  the  scope  of  his  employment  in  the  defendant's  service,  the 
defendant  became  liable  to  the  plaintiff  for  the  consequences.  The  act  performed  was  in 
the  line  of  his  employment,  and,  in  a  proper  case,  could  have  been  lawfully  performed  by 
limiting  the  force  applied  to  such  as  cne  circumstances  rendered  reasonably  necessary. 
But  this  was  not  a  case  of  that  description.  Hence  the  use  of  any,  even  the  slightest  force, 
was  an  invasion  of  the  plaintiff's  right  as  a  passenger;  and  for  that  he  was  entitled  to  be 
reasonably  compensated. 

There  is  nothing  in  the  case  tending  to  show  that  the  conductor  had  any  reason  for  sup- 
posing that  the  plaintiff  had  turned  to  look  after  his  wife  and  daughter,  when  he  took  hold 
of  the  car  rail  and  was  Jerked  away  by  him.  And,  in  the  absence  of  such  evidence,  it  may 
very  well  have  been  that  the  conductor  supposed,  from  the  plaintiff's  act,  that  he  was 
about  to  re-enter  the  car.  If  that  was  the  case,  then  there  was  nothing  whatever  In  the 
conduct  of  the  conductor  tending  to  show  him  to  have  been  actuated  by  malice.  He  was, 
according  to  the  plaintiff's  evidence,  rough  and  uncivil.  But  it  is  certainly  doubtful,  to  say 
the  least,  whether  any  evidence  was  given  from  which  it  can  properly  be  inferred  that  he 
was  wanton,  cruel,  or  malicious. 

And  without  such  evidence,  the  jury  could  go  no  farther  by  their  verdict  than  to  compensate 
the  plaintiff  for  the  injury  he  had  sustained,  and  the  inconvenience  he  was  subjected  to,  by 
being  compelled  to  wait  for  the  next  train.  This  inconvenience  was  not  very  serious,  for 
tlie  next  train  followed  the  one  the  plaintiff  was  removed  from,  between  one  and  two  hours 
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Following  the  precedents  in  Coniatoch  v.  Dodge,  43  How.  97  and 
Spooner  v.  Keehr,  51  N.  Y.  536,  no  costs  are  allowed. 

James,  J.  Tljis  was  an  action  commenced  by  Henry  Peck  to 
recover  damages  for  his  forcible  removal  from  one  of  the  cars 
running  on  defendant's  road.  Since  the  first  trial  of  the  cause 
Peck  has  died,  and  his  executor  has  been  substituted  as  plaintiff  in 
his  stead. 

It  appeared  that  the  deceased  bought  three  tickets,  for  himself, 
wife  and  daughter,  from  a  lateral  road,  entitling  the  holders  to  a 
passage  on  defendant's  road  from  Utica  to  Albany.  At  Utica  these 
persons  went  on  board  of  a  train  standing  on  the  track  and  took 
their  seats  in  a  palace  car.  After  the  train  started  they  were  called 
upon  for  their  passage  tickets, which  were  presented,  accepted  and 

afterward,  and  by  that  the  plaintiff  was  carried  upon  the  same  ticket,  and  reached  Troy  in 
time  for  tea. 

In  order  to  Justify  the  jury  in  going  beyond  a  mere  compensation  of  the  plaintiff,  by  their 
verdict,  the  evidence  should  show  the  conduct  of  the  -persons  who  removed  him  from 
the  train,  to  have  been  wanton,  vindictive,  malicious,  oppressive,  or  cruel.  That  to  a  fact 
to  be  proved  either  by  direct  or  Indirect  evidence.  If  it  is  not  established,  then  the  verdict 
sTiouId  be  limited  to  what  would  be  fair  and  reasonable  compensation  for  the  actoal  Injury 
sustained.  The  amount  of  that  cannot  be  arbitrarily  fixed,  in  cases  Uke  the  present  one, 
but  it  must  be  left  to  the  discretion,  judgment,  and  good  sense  of  a  jury.  And  where  the 
amount  is  fairly  fixed  in  that  manner,  the  verdict  cannot  properly  be  interfered  with  by  the 
court.  Where  intentional  misconduct,  or  gross  incivility,  or  rudeness,  is  shown,  then  the 
jury  may,  and  often  should,  as  a  proper  safeguard  for  the  public,  and  by  way  of  punishing 
positive  or  intentional  misconduct,  go  beyond  mere  compensation  by  their  verdict,  and 
give  the  plaintiff  such  an  amount  as  will  have  the  effect  of  checking  and  restraining  similar 
violations  of  private  rights  on  the  part  ^f  others,  and  provide  an  adequate  degree  of  pun* 
ishment  for  the  acta  forming  the  subject  of  complaint.  But,  in  the  exercise  of  tfato 
authority,  the  jury  are  to  be  limited  to  the  reasonable  result  of  intelligence,  judgment  and 
experience.  If  they  go  so  far  beyond  it  as  to  warrant  the  conclusion  that  prejudice, 
partiality,  excitement,  or  bias,  controlled  their  action,  then  It  is  the  duty  of  the  court  to 
interfere,  and  set  aside  the  verdict,  and  send  the  case  before  another  Jury.  Broicfi  v.  Chadr 
Hey,  39  Barb.  258;  Murray  v.  JJudmh  River  Railroad  Co.,  47  id.  196. 

The  verdict  in  this  case,  as  rendered,  was  $8,000,  an  amount  which  no  person  can  con- 
template or  consider.  In  view  of  the  conduct  of  the  conductor  and  its  effects  upon  the  plain- 
tiff, without  at  once  condemning  it  as  excessive.  It  was  entirely  out  of  proportion  to  the 
subject-matter  of  the  complaint,  and  it  waa  so  regarded  by  the  justice  before  whom  the 
trial  was  had,  who  states  in  his  opinion  that  he  should  feel  obliged  to  set  it  aside  if  it  bad 
not  been  reduced,  as  It  was,  to  the  sum  of  $5,000,  the  amount  demanded  by  the  plaintUT  In 
his  complaint.  But  that  sum  was  entirely  beyond  what  was  Justified  by  the  drcumstancea 
of  this  case,  even  if  it  be  one  which  would  justify  punitory  or  exemplary  damages;  for  wh«ra 
they  are  awarded,  they  must  not  be  unreasonably  apportioned  to  the  conduct  Justiflying 
their  imposition. 

In  the  present  instance,  it  Is  apparent  that  the  verdict,  as  it  was  reduced  by  the  plaintiff 
at  the  trial,  greatly  exceeds  what  the  plaintiff  could  reasonably  expect  or  demand;  and  for 
that  reason  the  judgment,  and  the  order  densing  a  new  trial,  should  be  reversed,  and  a  new 
trial  should  be  directed  upon  payment  by  the  defendant  of  costs  of  the  trial  already  had. 

MiLLCR,  P.  J.,  and  Daxportr,  J.,  concurred. 
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taken  up  by  the  train  conductor  ;  a  few  minutes  after  the  drawing- 
room  car  conductor  called  upon  them  to  pay  for  the  seats  occupied 
in  said  car.  This  the  deceased  refused.  He  was  informed  of  the 
rules  of  the  cars,  and  the  conductor's  duty  to  collect  pay,  or  require 
a  removal  from  the  car ;  that  unless  said  rules  were  complied  with 
the  conductor  would  be  compelled  to  cause  their  removal  therefrom. 
The  train  was  a  special  train  running  in  competition  with  a  Penn- 
sylvania road,  without  reference  to  lateral  roads  in  this  State,  and 
was  made  up  of  all  drawing-room  cars,  except  one  common  car  in 
the  rear ;  the  seats  in  that  car  were  all  occupied,  and  Peck  refused 
to  remove,  or  pay  for  the  seats  in  the  drawing-room  car.  On 
arriving  at  Palatine  Bridge,  a  regular  stopping  place,  about  forty 
miles  distant  from  TJtica,  the  deceased  was  removed  from  the  car 
with  no  more  force  than  necessary  to  overcome  the  resistance 
offered,  his  wife  and  daughter  following  of  their  own  volition,  and 
the  passage  tickets  handed  back.  Within  a  short  time  thereafter  a 
regular  train  on  the  defendant's  road  came  along,  the  deceased,  his 
wife  and  daughter,  got  on  board  and  were  carried  to  their  destina- 
tion, on  said  tickets. 

In  its  charge,  the  court  told  the  jury  i'  if  they  believed  that  the 
conductor  in  the  performance  of  his  duty  acted  maliciously,  reck- 
lessly or  violently,  or  was  guilty  of  misconduct,  they  had  a  right  to 
add  what  is  termed  exemplary  damages,"  etc.  The  jury  found  a 
verdict  for  $4,000. 

The  action  had  once  before  been  tried  and  plaintiff  had  a  verdict, 
and  a  new  trial  had  been  granted.  Before  the  first  trial,  the  cause 
being  on  the  Calendar  for  trial  at  a  regular  circuit,  the  defendant 
sought  to  have  the  trial  go  over  the  term  on  account  of  the  absence 
of  a  material  witness,  and  on  defendant's  stipulating  that,  in  case  of 
the  death  of  the  plaintiff  before  final  judgment,  the  cause  of  action 
alleged  should  survive,  etc.,  the  cause  was  allowed  and  did  go  over 
the  circuit.  Before  the  last  trial  the  plaintiff  died ;  the  present 
plaintiff  was  substituted,  aud  the  present  verdict  obtained. 

So  long  as  the  defendant  furnished  a  sufQcient  number  of  trains, 
with  a  sufficient  number  of  proper  cars,  to  accommodate  the  trav- 
eling public  on  the  line  and  route  of  its  road,  it  had  the  right  to 
ruD  extra,  or  special  trains,  with  palace  or  drawing-room  cars, 
chaiging  for  seats  or  rooms  therein,  and  to  exclude  from  such  cars 
all  persons  refusing  to  pay  extra  for  seats  therein.  But  every  such 
train  should  in  some  Way  be  so  marked,  designated,  or  guarded,  as 
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that  no  passenger  could  get  upon  it  without  notice  of  its  special 
character.  In  this  case  it  was  not  so  guarded.  The  deceased  and 
his  family  were  peimitted  to  enter  without  notice,  and  under  such 
circumstances  the  defendant  was  bound  to  furnish  them  seats  in  a 
common  car,  or  allow  them  to  remain  in  the  palace  car,  free  of  the 
charge  for  seats,  to  their  destination.  Therefore,  while  the  conductor 
was  simply  discharging  his  duty  in  their  remoral,  and  not  liable  in 
damages  for  its  performance  in  a  proper  manner,  the  company 
itself  was  liable  in  damages,  not  for  the  acts  of  the  conductor,  but 
for  not  furnishing  seats  in  a  common  car  according  to  the  provisions 
of  its  contract  as  implied  in  the  purchased  tickets. 

It  was  the  duty  of  the  deceased,  on  being  informed  of  the  situ- 
ation, either  to  pay  the  extra  charge,  or  leave  the  car  and  look  to 
the  corporation  for  redress  ;  but  refusing  to  do  so,  he  placed  the 
conductor  in  a  position  where  he  had  to  disobey  his  orders  or 
remove  the  deceased  from  the  car.  If,  in  the  discharge  of  that 
duty,  the  conductor  used  no  more  force  than  was  necessary  to  over- 
come the  resistance  offered,  no  action  could  be  sustained  against 
him,  and  consequently  none  against  his  principal  for  that  act.  See 
Townsend  v.  JV;  Y.  C.  di  H.  R.  R.  R.  Co.,  66  N.  Y.  296 ;  Cleghorn 
V.  -V.  Y.  C.  &  H.  R.  R.  R.  Co.,  id.  44. 

The  gravaman  of  this  action,  as  I  have  shown,  was  the  forcible 
ejection  of  the  deceased  from  the  car  by  the  conductor,  not  for 
refusing  to  carry  him  in  another  car  provided  for  passengers  with 
similar  tickets,  or  for  a  refusal  to  carry  him  in  the  drawing-room 
car,  as  that  was  offered  if  he  would  pay  for  seats  extra.  The  court 
assumed  on  the  trial  that  in  putting  the  deceased  off  the  conduc- 
tor was  in  the  performance  of  his  duty. 

It  said,  '*  if  the  jury  believe  that  the  conductor,  in  the  per- 
formance of  his  duty,  acted  maliciously,  recklessly  or  violently,  or 
was  guilty  of  misconduct,  they  hM  the  right  to  add^exemplary  dam- 
ages." .  As  an  abstract  proposition,  this  part  of  the  charge  may  be 
unobjectionable,  but  was  not  applicable  to  the  case,  and  was 
improper,  as  implying  there  was  evidence  from  which  the  jury 
might  find  malice,  recklessness,  violence  and  misconduct,  when  in 
fact  there  was  no  such  evidence  ;  it  was  clear  that  there  was  no 
more  force  used  than  actually  necessary  to  overcome  the  resistance 
offered ;  and  then  not  resorted  to  until  after  repeated  notice  and  long 
forbearance,  after  traveling  a  distance  of  over  forty  miles.  The 
amount  of  the  verdict  shows  that  this  feature  of  the  charsre  was 
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seized  upon  by  the  jury  to  punish  the  defendant  for  an  act  of  its 
servant  in  performing  his  duty ;  for  doing  i^hat  he  had  the  right  to 
do.  But  if  it  were  conceded  that  the  conductor  had  been  guilty  of 
an  excess  of  force,  of  malice,  recklessness,  etc.,  in  the  discharge  of 
his  duty,  and  that  it  was  a  case  proper  for  exemplary  damages,  the 
verdict  was  not  at  all  proportional  to  the  offense  or  the  injury 
inflicted,  as  appears  from  the  case,  and  demonstrates  that  the  jury 
must  have  been  influenced  by  prejudice,  passion,  or  something  out- 
side the  case  itself. 

The  next  question  is,  did  the  action  abate  by  the  death  of  the 
plaintiff  ?  No  question  is  made  that  by  the  common  law  such 
would  be  the  result  of  Peck's  death.  But  it  is  claimed  that  this 
rule  of  the  common  law  has  been  changed  by  the  Code ;  if  not,  that 
such  result  in  this  case  had  been  saved  by  stipulation. 

The  Code  (§  121)  provides  that  "  after  a  verdict  shall  be  ren- 
dered in  any  action  for  a  wrong,  such  action  shall  not  abate  by  the 
death  of  any  party,  but  the  cause  shall  proceed  thereafter  in  the 
same  manner  as  in  cases  where  the  cause  of  action  now  survives  by 
law."  This  subdivision  of  said  section  received  a  very  careful 
consideration  in  Wood  v.  Phillips,  11  Abb.  (N.  S.)  1,  although  the 
precise  question  now  presented  was  not  passed  upon.  But  it  may 
be  said  in  this  case  as  was  said  in  that,  there  is  nothing  in  the 
language  of  section  10  inconsistent  with  holding  that,  after  a  ver- 
dict has  once  been  obtained  in  an  action  of  tort,  the  action  does 
not  abate,  although  the  verdict  be  set  aside,  a  new  trial  granted 
and  the  plaintiff  afterward  die.  Such  would  seem  to  be  an  equi- 
table construction  and  application  in  cases  where  the  verdict  was 
set  aside  for  excess  of  damages,  as  in  this  case.  The  Code  is  much 
broader  in  its  provisions  than  the  Revised  Statutes,  and,  liberally 
construed,  would  reach  this  case,  and  place  such  causes  of  action, 
after  verdict  once  obtained,  as  to  its  liability  to  abate  on  the  death 
of  a  party,  on  the  same  basis  as  a  chose  in  action,  and  a  construc- 
tion not  inconsistent  with  the  progressive  tendency  of  the  age 
seeking  more  exact  justice.  These  views  would  seem  at  first  blush 
inconsistent  with  the  cases  of  Comstock  v.  Dodge,  43  How.  97,  and 
Spooner  v.  Keeler,  61  N.  Y.  536,  but  in  neither  case  was  the  effect 
of  the  Code  upon  the  question  even  alluded  to. 

The  stipulation  in  the  case  was :  that  in  case  of  Peck's  death 
'^  before  final  judgment  and  deterVnination,  that  the  alleged  cause  of 
action  shall  survive,"  etc.     It  is  claimed  that  defendant  is  not 


416  THIRD  DEPABTMENT, 



Ingeraoll  v.  New  York  Central  and  Hadson  River  Railroad  Co. 

bound  by  this  stipulation^ because  the  counsel  had  not  authority,  aa 
suchy  to  bind  his  client.  It  has  been  repeatedly  ]^eld  that  the 
court,  on  application  to  put  a  cause  over  the  circuit,  has  power  to 
impose  as  a  condition,  that  the  party  shall  stipulate  that  the  cause 
shall  not  abate  in  case  of  plaintifi's  death.  Ames  y.  Webbers,  10 
Wend.  576.  It  appears  that  in  this  case  the  stipulation  was  given  as 
a  condition  of  allowing  the  cause  then  to  go  oyer  the  term,  and 
whether  imposed  by  the  court  or  giyen  by  the  attorney,  knowing 
the  power  of  the  court  to  impose  it,  makes  no  difference  ;  having, 
accepted  it,  and  availed  itself  of  its  benefit,  the  defendant  is 
estopped  from  denying  the  power  of  its  agent  to  make  it. 

For  the  reasons  first  above  stated,  the  judgment  should  be  set 
aside,  a  new  trial  granted,  costs  to  abide  the  event. 

Leabked,  p.  J.,  concurs  with  Boardhan,  J. 

Judgment  reversed. 


Ingeesoll  v.  New  York  Central  and  Hudson  River  Bail- 
road  Company. 

negligence — contHbuiary,  in  approaching  railroad  erosting, 

PlaintltTs  intestate,  who,  with  his  horses  and  wagon,  was  approaching  a  railroad 
crossing,  was  prevented  from  seeing  a  coming  train,  by  some  freight  cars 
which  stood  upon  a  switch  track  near  the  crossing,  until  it  was  too  late  for 
him  to  avoid  a  collision  with  such  train,  whereby  he  was  killed.  A  moment 
previous  a  freight  train  had  passed,  and  was  not  out  of  hearing.  Held,  that 
the  intestate  was  not  guilty  of  contributory  negligence  In  not  seeing  or 
hearing  the  coming  train. 

APPEAL  by  plaintiff  from  an  order  at  the  special  term  granting 
a  new  trial  after  a  verdict  for  the  plaintiff. 
The  action  was  brought  by  Leah  J.  IngersoU,  as  administratrix, 
etc.,  of  jQhn  IngersoU,  deceased,  to  recover  damages  c&nsed  by  the 
defendant  running  over  and  killing  plaintiff's  intestate,  negligently. 
The  answer  set  up  a  special  denial  and  contributory  negligence  on 
the  part  of  intestate.     The  facts  were  these : 

On  the  4th  of  July,  1873,  plaintiff's  intestate  was,  while  driving 
two  horses  attached  to  a  wagon  loaded  with  lumber  southerly 


APRIL  TERM,  1875.  417 


Ingenoll  v.  New  York  Central  and  Hudson  Biver  Railroad  Co. 

across  the  East  street  crossing  of  defendant's  railroad  in  the  village 
of  Fonda,  ran  into  and  killed  by  a  passenger  train  coming  from  the 
east.  At  the  place  where  the  accident  occurred,  there  were  stand- 
ing on  a  switch  track  belonging  to  defendants  a  number  of  freight 
and  box  hay  cars,  which  would  cut  off  from  the  view  of  the  deceased 
any  train  approaching  from  the  east  until  he  should  have  reached 
the  track  upon  which  such  train  was  coming.  At  the  time 
deceased  was  approaching  the  crossing,  a  freight  train  was  pass- 
ing on  another  track  in  a  direction  opposite  fi-om  that  of  the 
passenger  train,  and  at  the  time  of  the  accident  was  not  out  of 
hearing.     Sufficient  other  material  facts  appear  in  the  opinion. 

H'.  L.  Van  Denbergh,  for  appellant. 

S.  W,  Jackson,  for  respondent,  cited  Wilcox  y,  R.  W.£  0.  R.  R.  Co., 
39  N,  Y.  358  ;  Gorton  v.  Erie  Railway  Co.,  45  id.  664 ;  Baxter  v. 
T.  A  B.  R.  R.  Co.,  41  id.  503  ;  Davis  v.  N.  Y.  C.  £  H.  R.  R.  R.  Co., 
47  id.  402  ;  Gonzales  v.  iV.  Y.  £  IT.  R.  R.  Co.,  38  id.  442  ;  Grippen  v. 
iV;  Y.  C.  R.  R.  Co.,  40  id.  51 ;  Beisiegel  v.  K  Y.  C.  R.  R.  Co.,  id. 
22  ;  Ernst  v.  H.  R.  R.  R.  Co.,  39  id.  68. 

Present  —  Learned,  P.  J.,  and  Boardman,  J. 

BoARDMAN,  J.  The  Court  of  Appeals  have  established,  by  its 
decisions,  that  ordinary  prudence  requires  every  person  approaching 
a  railroad  crossing  to  use  both  his  eyes  and  his  ears  to  discover  any 
approaching  train ;  that  a  failure  to  use  the  senses  of  hearing  and 
seeing,  where  either  would  detect  the  danger  in  time  to  avoid  it,  or 
the  seeing  or  hearing  the  approaching  train  and  disregarding  it,  is 
such  contributory  negligence  as  will  prevent  a  recovery  for  injury  or 
death  caused  by  such  train,  even  though  the  train  was  negligently 
and  carelessly  run.  It  is  also  established  that  the  absence  of  con- 
tributory negligence  is  an  affirmative  fact  that  must  be  proved  by 
the  plaintiff  as  a  condition  of  recovery. 

When  the  plaintiff  is  the  representative  of  a  deceased  person 
killed  by  the  alleged  negligence  of  the  railroad  company,  and  no 
evidence  can  be  given  of  the  use  made  by  the  deceased  of  his  eyes 
and  ears,  the  law  will  assume  that  he  was  negligent  if  the  evidence 
shows  that  he  could  have  seen  or  heard  the  approaching  train  by  a 
vigilant  use  of  his  senses,  in  time  to  have  avoided  it.  Davis  v. 
2i.  Y.  C.  &  H.  R.  R.  R.  Co.,  47  K  Y.  400 ;  Wilcox  v.  R.  W.  <&  0. 
Vol.  VI,  N.  Y.  Eep.  —  53 


118  THIBD  DEPARTMENT, 

iBgenoll  V.  New  York  Central  and  Hudson  River  Railroad  Co. 

£.  R.  Co.,  39  id.  358 ;  Reynolds  v.  iV.  Y.  C.  R.  R.  Co.,  MSS.,  Court 
of  Appeals,  1874. 

The  learned  judge  who  tried  this  case  felt  bound  in  deference 
to  these  authorities  to  hold  that  plaintiff's  intestate  was  guilty  of 
negligence  in  not  seeing  or  hearing  the  approaching  train  in  time 
to  have  avoided  it.  He,  therefore,  set  aside  the  verdict  obtained 
by  the  plaintiff.     That  decision  is  here  for  review. 

Was  the  plaintiff's  intestate  guilty  of  negligence  in  not  seeing  the 
approaching  train?  The  evidence,  taken  together,  shows  that  a 
number  of  cattle  cars  were  standing  upon  the  switch  ti'ack  between 
the  highway,  on  which  the  deceased  was  approaching  the  crossing, 
and  the  approaching  passenger  train.  These  cara  on  the  switcli 
track  were  so  situated  as  to  obstruct  the  view  toward  such  train. 
The  deceased  could  not  see  it  from  his  wagon  as  he  approached. 
Gardinier  testifies  :  "  From  the  turnpike  down  to  the  railroad  I 
don't  think  anyone  upon  a  wagon  could  see  an  approaching  train- 
because  the  cars  on  this  branch  track  were  in  the  way.''  Again  he 
says:  "The  extreme  west  end  of  the  cars  on  switch  stood  between 
six  and  eight  feet  from  the  plank  where  he,  deceased,  was  crossing; 
hay  cars  are  about  one  foot  higher  than  common  box  cars;  they  are 
about  thirteen  feet  high;  they  were  all  box  cars  that  I  saw."  John- 
son testifies  to  the  same  thing.  Cross  says:  "A  hay  car  is  forty-one 
feet  long;  if  there  had  been  no  cars  there  he  could  have  seen  down 
the  track  two  liundred  and  seventy-five  feet;  these  cars  would 
entirely  obstruct  the  view  of  the  railroad  to  one  driving  down  to 
the  track  from  the  turnpike."  Van  Antwerp  says,  at  thirty  feet 
from  railroad  "you  can  see  the  engine,  that  is  all,  provided  there 
are  no  cars  standing  in  the  way."  Haggart  says,  the  car  on  the 
switch  "  was  across  the  sidewalk  and  up  to  within  five  feet  of  where 
they  drive  across."  Again,  after  stating  that  he  could  see  "  the 
smoke  of  the  train  "  from  the  highway  when  cars  stood  on  this 
switch  track,  he  adds:  "You  could  not  see  it  after  you  got  down 
near  the  railroad;  those  cars  would  prevent  you  doing  so;  *  *  * 
there  were  three  of  the  high  cars  connected  together,  and  there 
were  more  east  of  them."  Dormady,  the  engineer,  speaking  of  the 
horses,  says:  "  The  first  I  saw  of  them  was  when  they  came  south 
of  the  south  line  of  the  standing  cars  on  the  branch."  Again,  '*  I 
have  no  doubt  these  cars  prevented  me  from  seeing  him  and  him 
from  seeing  me, until  he  got  on  the  track."  Gardinier  says:  "He, 
deceased,  might  have  seen  the  train,  perhaps,  through  the  oi^'.n  car 
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door;  I  did  not  discover  any  other  means  by  which  he  could  see  it," 
He  adds  that  he  thought,  from  the  actions  of  deceased,  that  he  either 
saw  or  heard  the  train. 

With  such  evidence  in  the  case  I  do  nok  see  how  plaintiff's  intes- 
tate can  be  charged  with  negligence  in  not  seeing  the  train  in  time 
to  avoid  it.  These  hay  cars  were  placed  upon  the  switch  track  by 
the  defendant's  agents,  and  were  crowded  into  the  highway  so  as  to 
ol)struct  the  sight  of  the  coming  train  until  too  late  to  avoid  it. 

Was  the  deceased  guilty  of  negligence  in  not  hearing  the  approach- 
ing train?  Whether  a  bell  upon  this  train  was  rung  or  not  was  a 
subject  of  controversy  upon  the  trial.  It  also  appears  that  a  freight 
train  had  just  passed  when  the  passenger  train  struck  deceased. 
Wilson  testifies:  "  I  would  not  be  likely  to  hear  it — the  bell — with 
a  freight  train  passing  between  it  and  me."  The  deceased  was  upon 
a  loaded  wagon  which  must  have  made  some  noise.  The  freight 
train  was  still  in  his  hearing.  The  standing  cars  may  have  affected 
the  sound  of  the  approaching  train  so  as  to  deceive  him.  Against 
these  intrinsic  probabilities,  arising  from  the  evidence,  we  have  only 
the  testimony  of  Gardinier,  that  he  thought  deceased  either  heard 
the  cars  or  saw  fhem  in  some  shape  just  as  he  was  crossing  the 
switch.  His  reason  for  this  opinion  was;  that  deceased  struck  at 
his  horses  with  something  at  that  moment.  Besides  this  we  have 
no  evidence  of  consequence  touching  the  possibility  of  hearing  the 
train.  With  all  respect  for  the  learned  judge  who  granted  this  order 
for  a  new  trial,  and  conscious  of  the  better  opportunity  he  had  of 
considering  the  testimony  produced  before  him  on  the  trial,  I  am 
yet  compelled  to  think  the  evidence  made  it  a  question  for  the  jury, 
lEind  its  decision  thereon  was  conclusive. 

The  noise  made  by  his  wagon  is  recognized  as  a  circumstance 
tending  to  excuse  deceased  in  Davis  v.  iV.  Y.  C.  &  H,  R.  R.  R.  Co,^ 
47  N.y.  403.  So,  also,  were  the  noise  of  a  steam  saw-mill  {Mackey  v. 
N.  Y.  C,  R.  R.  Co.y  35  id.  78),  and  the  sound  of  falling  waters  (Rich' 
ard$on  v.  -lV.  Y.  G.  R,  R,  Co.  ,  45  id.  849),  recognized  as  excuses  to 
be  considered  by  the  jury  for  a  failure  to  hear  the  approaching  train 
or  the  bell.  Upon  the  same  principle  the  rumble  of  the  receding 
freight  train  was  a  fact  tending  to  deceive  the  deceased,  and  throw 
him  off  his  guard. 

These  considerations  lead  to  the  conclusion  that  an  error  was 
committed  in  granting  the  new  trial.  The  order  is,  therefore, 
reversed,  and  the  motion  for  a  new  trial  denied,  with  costs. 

Ordered  accordingly. 
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Ludlow  v.  Hudson  River  Railroad  Gokpaky. 

Adjoining  owner% — lateral  mipport  —  land  conveyed  for  the  purpo9e  of  taking 

material  thortfrom. 

Plaintiff  oonyeyed  to  a  railroad  company  certain  land,  not  on  its  line  "  for 
material  *  *  for  the  uses  and  parposes  of  said  railroad,  and  for  no  other 
or  different  purpose."  The  railroad  company,  to  obtain  materials,  excavated 
the  land  conveyed,  thirty  feet  deep,  and  plaintiff's  adjoining  land  caved  into 
Hie  excavation.  Held,  that  plaintiff  was  not  entitled  to  lateral  support 
from  the  land  conveyed,  and  the  company  was  not  liable  for  damages  caused 
by  the  caving  in  of  plaintiffs  land. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  verdict  of  a  jury^  and  from  an  order  deny- 
ing a  motion  for  a  new  trial  upon  the  minutes. 

The  action  was  brought  by  Elizabeth  Ludlow  against  the  Hudson 
River  Railroad  Company^  to  recover  for  damages  to  the  land  of 
plaintiff  by  the  same  sliding  down  and  caving  in,  by  reason  of 
an  excavation  made  by  defendant.  Sufficient  facta  appear  in  the 
opinions. 

The  case  has  been  twice  tried.  A  judgment  of  nonsuit  was  ren- 
dered at  the  first  trial,  which,  on  appeal  to  the  general  term,  was 
reversed,  and  a  new  trial  ordered.  The  decision  on  that  appeal  is 
reported  6  Lans.  128.  From  the  judgment,  etc.,  at  the  new 
trial  had  in  pursuance  of  that  decision,  this  appeal  is  taken. 

• 
Frank  Lomnis,  for  appellant. 

/.  (7.  Newhirk^  for  respondent. 

Present  —  Learned,  P.  J.,  Boardman  and  James,  JJ. 

James,  J.  This  action  was  brought  to  recover  for  damages  sus- 
tained by  the  plaintiff  by  the  sliding  down  of  land  into  an  excavation 
adjoining,  made  by  the  defendant,  in  obtaining  materials  for  the 
construction  of  its  road-bed.  The  excavation  was  made  in  1851—^ 
3,  and  the  sliding  down  was  in  18G4  The  plaintiff  hai  a  Terdict 
and  jndgment. 
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The  principal,  and  the  important,  question  presented  by  this 
case,  is  as  to  the  plaintiff's  right  to  the  lateral  support  of  the  land 
excavated  and  removed,  under  the  facts  of  this  case. 

Previous  to  February,  1851,  the  plaintiff  owned  all  the  land  in 
question ;  in  that  month  she,  for  a  valuable  consideration,  sold 
and  conveyed  to  the  defendant  a  strip  of  land  across  her  farm 
one  hundred  feet  wide,  for  a  roadway  for  defendant's  railroad, 
and  also  another  piece  of  land  east  of  the  east  line  of  said  roadway, 
'^for  material  ;^^  to  have  and  to  hold  said  parcels  of  land  to  said 
defendant  as  a  corporation,  ^Mts  successors  and  assigns,  for  the  uses 
and  purposes  of  said  railroad,  and  Jor  no  other  or  different  purpose. ' ' 

In  1851  the  defendant  entered  upon  said  parcels  of  land  and 
began  the  construction  of  its  road-bed,  and  continued  until  it  was  fin- 
ished ;  and  at  the  same  time,  to  obtain  materials  wherewith  to  con- 
struct such  road-bed,  the  defendant  excavated  and  removed  the  soil 
from  said  last-named  piece,  until  the  excavation  reached  the  depth 
of  thirty  feet,  thus  weakening  the  lateral  -support  to  adjoining 
lands  of  plaintiff  to  such  a  degree  that  the  soil  slid  down  into  said 
excavation,  as  alleged  in  the  complaint 

The  question  of  negligence  does  not  arise  on  this  appeal,  because 
the  court  instructed  the  jury  ^' if  they  found  the  sliding  down  of 
plaintiff's  land  was  occasioned  by  excavations  on,  and  the  removal 
of  the  earth  from,  the  parcel  sold  for  materials,  the  defendant  was 
liable  under  the  law,"  and  the  same  in  substance  was  repeated,  and 
assented  to,  by  the  court,  in  answer  to  repeated  requests  to  charge 
by  the  counsel  for  plaintiff. 

The  purposes  for  which  the  defendant  desired  the  land  were  well 
known  to  the  plaintiff  at  the  time  of  executing  her  deed,  and  was 
quite  clearly  expressed  therein,  and  the  presumption  is  that  a  price 
therefor  was  asked  and  given  commensurate  with  its  value  and  the 
consequences  likely  to  follow  from  its  excavation  and  use  for  the 
purposes  contemplated. 

It  is  clearly  apparent  that  these  parcels  of  land  were  of  no  partic- 
ular value  to  the  defendant  except  for  railroad  purpo^s,  and  that 
the  one  parcel  was  only  desired  for  the  material  which  might  be 
obtained  from  it  for  the  purposes  of  constructing  its  road-bed  ;  and,  if 
taken  and  used  for  that  purpose,  it  could  not  longer  furnish  lateral 
support  to  adjoining  lands.  As  the  plaintiff  owned  the  entire  territory, 
the  part  excavated,  as  well  as  the  part  which  slid  down,  and  saw  fit 
to  sell  a  portion  thereof  for  removal,  with  the  right  to  excavate  and 
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remove/  it  amoanted  to  a  legal  consent  that  the  lateral  support 
furnished  by  such  piece  of  land  to  her  other  lands  adjoining  might 
be  withdrawn^  and  thereby  released  the  grantee  and  his  assigns 
from  any  damages  which  might  arise  to  such  adjoining  soil  by 
reason  ^of  any  excavation  and  removal  of  soil  therefrom.  The 
plaintiff  is  therefore  estopped  by  her  deed  from  claiming  damages. 
An  estoppel  arises  when  one  has  done  some  act,  or  executed  and  de* 
livered  some  deed,  which  precludes  him  from  averring  the  contrary. 
The  defendant  did  an  act  authorized  by  the  deed ;  an  act  contem- 
plated and  expressed  in  the  deed ;  and  hence  the  plaintiff  cannot 
complain  of,  or  recover  for,  damages  naturally  resulting  from  a 
proper  exercise  of  the  right  authorized. 

This  parcel  of  land  in  the  hands  of  the  defendant  is  not  subser- 
vient to  the  obligation  of  lateral  support  to  adjoining  land  owned 
by  the  plaintiff.  The  defendant  has  not  a  fee-simple,  but  only  a 
qualified  fee ;  the  mere  right  to  excavate  and  remove  earth  there- 
from for  material  for  its  road-bed,  terminating  with  the  use  and 
then  revelling  to  the  plaintiff — in  substance  and  legal  effect  a 
license  to  excavate  and  remove. 

In  principle,  this  case  is  like  that  of  Ryckman  v.  Oillisy  recently 
decided  in  the  Commission  of  Appeals.*    In  that  case  the  defendant 

*  The  following  i«  the  opinion  referred  to,  which  has  not  before  been  published: 

Btckmax  y.  QiLus. 

Thib  to  an  appeal  by  the  defendant  from  a  Judgment  of  the  general  term  of  the  Supreme 
Court  in  the  aeoond  department,  aflirming  a  judgment  entered  on  the  decision  of  a  single 
judge  at  special  term. 

The  action  was  brought  to  restrain  the  defendant  by  injunction  from  so  removing  daj 
and  sand  from  a  piece  of  land  on  the  bank  of  the  Hudson  river,  in  the  town  of  Ck>mwaU,  in 
Orange  county,  described  in  the  reservation  made  hi  the  deed  from  him,  hereinafter  men- 
tioned, as  to  cause  land  of  the  plaintiff  adjoining  it  to  break  away  and  fall  down  Into  the 
excavation  made  thereby,  and  also  for  an  account  and  payment  of  damages  already  sus- 
tained by  her. 

The  question  arose  on  the  construction  and  effect  of  the  said  reservation. 

It  appeared  that  the  defendant,  Stephen  C.  Qillis,  was,  on  the  Ist  day  of  April,  186&.  the 
owner  of  about  twelve  acres  of  land  In  the  said  town  of  Cornwall,  and  that  he  conveyed  the 
same  to  Sarah  B.  Shutes,  by  a  full  covenant  warranty  deed  of  that  date,  and  containing. 
Immediately  after  the  description  of  the  premises,  a  clause  In  the  following  terms,  vis.: 
**  Reserving  to  the  said  Stephen  C.  QIIUs,  his  heirs  and  assigns,  the  right  at  all  times  here- 
after,  so  long  as  the  day  and  sand  may  last,  or  be  used  for  brick-making  purposes,  the  right 
to  enter  upon  that  part  of  the  aforesaid  premises  which  is  bounded  and  described  as  fol- 
lows, to  wit:  '*  (here  follows  the  description  by  metes  and  bounds),  "  containing  one  acre  and 
seventy-five  hundredths  of  an  acre  of  land,  and  to  dig  and  take  therefrom  the  clay  and  sand 
that  may  be  found  thereon  fit  for  brick-making;  sudi  clay  and  sand  Is  to  be  taken  for  no 
other  purpose  than  for  brick-making,  and  the  right  to  enter  upon  the  aforesaid  part  of  said 
premises  Is  to  be  only  for  the  purpose  of  digging  and  removing  of  such  clay  and  saodL** 
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sold  a  parcel  of  land,  reserving  the  right  to  take  clay  and  sand  from 
a  portion  of  it  for  making  brick.  Excavations  were  made,  clay  and 
sand  removed,  and  a  slide  into  the  excavation  resulted,  as  in  this 
case.     The  court  held  that  "  the  doctrine  of  lateral  support,  inci- 

The  said  Sarah  ShutM,  by  deed  bearing  date  the  let  day  of  August,  1867,  oonvey-ed  to  the 
plaintiff,  bja  full  warranty  deed,  the  same  premises,  subject  to  the  right  of  the  said  Stephen 
C.  Gillis,  his  hehv  and  assigns,  so  reserved  to  him  in  and  by  his  deed  to  Mrs.  Shutes  as  above 
set  forth. 

The  Judge  who  tried  the  case  found,  among  other  things,  that  the  defendant,  after  the 
plaintiff  became  the  owner  of  tiie  premises,  had,  under  the  said  reservation,  been  engaged  in 
excavating  and  removing  sand  and  clay,  fit  for  brick-making,  from  the  said  one  and  three- 
qoarter  acres,  and  had  taken  away  considerable  of  such  materials  for  such  purpose;  that, 
in  doing  this,  he  had  to  some  extent  destroyed  and  removed  the  lateral  support  which  the 
soil  on  the  said  one  and  three-quarter  acres  afforded  to  the  remainder  of  the  plaintiff^s 
lands  in  their  natural  state,  and  which  lies  southerly  and  westerly  and  next  adjoining  the 
lands  embraced  in  the  said  reservation,  and  that  some  portions  thereof  had  subsided  and 
fallen  into  the  pits  made  by  the  said  excavations.  He  also  found  that  the  soil  on  the  said 
one  and  three-quarter  acres,  and  on  the  other  part  of  the  said  plaintiff's  lands  immediately 
adjoining  thereto,  is  of  such  nature  that  said  adjoining  lands  will  not  stand,  but  will 
subside  and  fall  away  upon  said  one  and  three-quarter  acres,  unless  the  same  is  sustained 
by  an  embankment  of  two  feet  of  base  for  every  one  foot  of  perpendicular  thereof. 

He  then  found  as  conclusions  of  law: 

1st.  That  the  defendant  has  no  lawful  right,  under  the  aforesaid  reservation,  to  dig  or 
remove  the  day  and  sand  that  n:iay  be  found  on  the  said  one  and  three-quarter  acres  fit  for 
brick-making,  so  as  to  destroy  the  lateral  support  which  the  soil  thereon  affords  to  the 
plaintiff^s  adjoining  lands  in  their  natural  state,  or  so  as  to  cause  the  plaintiff's  adjoining 
lands  to  subside  and  fall  away. 

2d.  That  in  exercising  the  right  under  the  said  reservation  to  excavate  and  remove  clay 
and  sand  from  the  said  one  and  three-quarter  acres,  the  defendant  has  the  right  to  excavate 
and  remove  the  same  only  to  such  an  extent  as  shall  leave  the  plaintiff  sufficient  lateral 
support  to  sustain  her  lands  adjoining  thereto. 

He  then  fotmd  and  decided  that  the  plaintiff  was  entitled  to  an  injunction  to  secure  to  her 
such  lateral  support,  and  that  she  was  entitled  to  recover  $1,500  for  the  damages  which  she 
had  sustained  by  the  wrongful  act  of  the  defendant  in  depriving  her  of  such  support. 

A  judgment  was  entered  in  conformity  with  that  decision,  which,  on  appeal,  was  affirmed 
by  the  general  term.    The  defendant's  appeal  is  from  the  judgment  of  affirmance. 

Amasa  J.  Parker,  for  appellant. 

Samuei  Hanch  for  respondent. 

LoTT,  Ch.  C.  The  question  presented  for  our  decision  on  this  appeal  is,  whether  the  defend 
ant,  in  the  exercise  of  the  right  reserved  to  him  in  and  by  his  deed  to  Mrs.  Shutes,  to  enter 
upon  a  certain  and  specific  portion  of  the  land  granted  to  her,  and  '*  to  dig  and  take  there- 
from the  clay  and  sand  that  may  be  found  thereon  fit  for  brick-making,^^  without  any 
restriction  or  qualification  in  the  terms  of  the  reservation,  can,  as  decided  by  the  courts 
below,  excavate  and  remove  the  same  *'only  to  such  an  extent  as  shi^  leave  the  plaintiff 
sufficient  lateral  support  to  sustain  her  lands  adjoining  thereto.^*  Such  is  not  a  proper  con- 
struction of  the  reservation.  The  defendant,  in  his  grant,  conveyed  to  his  grantee  the  title 
to  the  whole  of  the  land  included  in  the  general  description  thereof.  There  was  no  exception 
from  Its  operation  of  the  one  and  three-quarters  of  an  acre  specifically  described  and  desig- 
nated in  the  reserving  clause  of  the  deed;  but  the  teniu«  thereof  was  only  abridged  to  the 
extent  of  the  right  mentioned  and  specified  in  that  clause. 

The  legal  effect  of  the  deed  was  the  same  as  if  the  entire  property,  without  the  reserving 
clause,  had  been  absolutely  conveyed  to  Mrs.  Shutes,  and  she  had  immediately  granted  to 
the  defendant  the  same  right  as  was  reserved  to  him  by  that  clause.  There  was  conse- 
quently no  severance  of  the  ownership  of  the  land  described  therein  from  the  residue  of  the 
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dent  to  and  affecting  adjoining  lands  owned  by  different  proprietors, 
did  rot  apply  to  such  case."  I  repeat,  in  principle  the  cases  are 
precisely  alike,  and  both  should  be  decided  the  same  way. 

The  judgment  is  reversed  and  a  new  trial  granted^  costs  to  abide 
the  event. 

premi«ei^  gnmted.  The  whole  bec&me  Tested  In  Mrs.  Shatea,  and  was  afterward  oonTeyed 
bj  her  to  the  plaintiff,  subject  only  to  the  rights  of  the  defendant  secured  to  him  hy  the 
reservation. 

The  plaintiff  and  defendant  were,  therefore,  not  contiguous  owners  of  different  pieces  of 
land.  The  plaintiff  alone  was  owner  in  fee  of  the  entire  property  described  in  the  deed  to 
her;  while  the  defendant  had  only  an  incorporeal  right  to  excavate  and  remove  the  day  and 
sand  fit  for  brick-making  in  the  one  and  three-quarter  acres  spedflcally  described,  to  delfaie 
the  extent  of  the  land  in  which  that  right  oould  be  exercised.  It  follows,  that  the  doctrine 
of  lateral  support  and  other  rights  incidental  to  and  affecting  lands  adjoining  and  adjacent 
to  each  other,  o^ned  by  different  proprietors,  has  no  application  to  this  case. 

The  opinions  of  the  courts  below,  both  at  special  term  and  the  general  term,  based  their 
decisions  on  the  assumption  that,  as  to  the  day  and  sand,  the  defendant  occupied  tl^B  posi- 
tion of  an  adjoining  proprietor  to  the  plaintiff,  and  was  subject  to  the  rule  of  the  common 
law  that  every  person  must  so  use  his  own  property  as  not  to  do  any  damage  to  that  of 
another.  They  were  mistaken  as  to  the  nature  and  character  of  the  defendant's  right  As 
I  have  above  shown,  the  freehold  in  the  one  and  three-quarters  of  an  acre  was  in  the  plain- 
tiff. It  was  not  divided  so  as  to  vest  the  title  to  the  day  and  sand  thereon  in  the  defendant 
absolutely,  as  a  distinct  and  separate  freehold,  the  plaintiff  having  the  title  to  the  reaidae. 
The  defendant  was  the  owner  only  of  an  Incorporeal  right  to  dig  for  and  take  away  the  day 
and  sand  found  within  the  boundaries  of  the  land  to  which  the  right  extended,  for  Uie  sole 
purpose  of  brick-maldng,  and  not  the  absolute  proprietor  thereof  for  all  purposes.  The 
ownership  of  mineral  lands  is  distinguishable  from  that  in  this  case.  In  those  the  surface 
and  the  subjacent  mines  may  be  and  often  are  owned  by  different  parties,  and  by  separate 
titles,  the  division  being  by  a  horizontal  line.  There  is  a  distinct  f  reeh<dd  in  each  of  them,  and 
the  subjacent  lands  or  mineral  strata  must  be  so  occupied  and  used  as  not  to  divest  or 
Interfere  with  a  reasonable  and  proper  support  of  the  surface  lands.  Sudi  are  the  caaesi 
cited  by  the  respondent's  counsel,  of  Harris  v.  Byding,  5  M.  &  W.  80;  Humphrty$T,  Bnto- 
cien,  15  Q.  B.  738 ;  Smart  v.  Morton^  5  EUL  &  B.  90;  and  the  case  in  the  House  of  Lords,  of 
Buchanan  v.  Andretos,  Law  Reports,  Appellate  Series,  Scotch  Appeals,  of  July,  ISTB,  voL 
2,  p.  890.  The  rights  of  the  mineral  owners  were  considered  as  freehold  estates,  and  not 
as  mere  reservatiods  of  a  right  to  dig  for  ores  in  the  land  of  another. 

Assuming,  then,  that  the  right  of  lateral  support  Is  not  inddent  to  the  plaintiff's  owner- 
ship of  the  lands  outside  of  the  one  and  three-quarter  acres,  it  remains  to  be  oonsidefed 
whether,  under  a  proper  and  reasonable  construction  of  the  defendant's  right  as  granted  or 
reserved  to  him,  as  above  stated,  he  can  exercise  it  within  the  boundaries  of  the  land 
described  In  the  reservation  to  such  an  extent  only  as  shall  leave  the  plaintiff  lateral  support 
to  sustain  the  lands  adjoining  thereto.  There  Is  no  express  reetriction  to  that  effect  in  the 
letters  of  the  grant  itself;  and  I  And  nothing  in  the  deed  from  which  a  restricti<»  to  that 
effect  can  be  inferred.  The  defendant,  it  must  be  borne  in  mind,  was  the  owner  of  the 
entire  twelve  acres  when  he  conveyed  the  same  to  Mrs.  Shutes.  He  had  been  previously 
engaged  in  the  manufacturing  of  brick,  and  for  that  purpose  had  removed  from  time  to  time 
such  day  and  sand  as  were  required  by  him.  He  knew,  and  his  grantee  must  be  assumed 
to  have  known,  not  only  that  there  was  a  quantity  of  both  day  and  sand  fit  for  brick-mak- 
ing, but  also  that  the  natural  and  irresistible  effect  of  digging  it  out  and  removing  it  from 
the  land  in  which  it  was  embedded,  was  to  cause  the  adjoining  land,  more  or  less,  to  break 
off  and  fall  into  the  pit  caused  by  such  digging  and  removal.  With  such  knowledge,  the 
parties  agree  that  the  defendant  may,  notwithstanding  his  grant  of  the  entire  twelve  acrea, 
enter  upon  a  specific  portion  dearly  defined  by  distinct  and  unmistakable  monumeata, 
*'  and  to  dig  and  take  away  therefrom  the  clay  and  sand  that  may  be  found  thereon  fit  tor 
brick -makint^."  at  all  times  thereafter,  "so  long  as  the  clay  and  sand  may  last,  or  be  used 
for  brick-making  purposes.'*    There  is  no  limitation  to  a  qualification  of  that  right  vr»- 
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BoABDMAN^  J. 9  dissenting.  When  this  action  was  in  this  conrt, 
on  appeal  from  a  jadgment  dismissing  the  complaint,  a  new  trial 
was  granted,  and  it  was  held  and  decided  that  the  action  was  not 
barred  by  the  statute  of  limitations;  that  the  doctrine  of  lateral 
support,  incident  to  adjoining  lands,  was  applicable;  and  that  the 
defendant  was  liable  in  damages  to  the  plaintiff  for  the  consequen- 
ces of  the  excayation  made  by  defendant  upon  its  own  lands;  and 
that,  even  if  defendant  was  not  absolutely  liable  for  such  damages, 
it  would  be,  if  negligently  and  unskillfuUy  done;  and  that  such 
negligence  and  want  of  skill  should  have  been  submitted  to  the  jury, 
to  be  passed  upon  by  it  as  a  question  of  fact.  Lvdhw  v.  H.  R.  R. 
R.  Co.y  6  Lans.  128.  Such  decision  covers  all  the  propositions  relied 
upon  by  the  appellant  upon  this  appeal,  except  one.  Upon  the 
former  trial  the  defendant  rested  entirely  upon  the  production  of 
plaintiff's  deed  of  the  premises  (whereon  the  excavation  was  made) 
''for  materials,"  ''for  the  uses  and  purposes  of  said  railroad,  and 
for  no  other  or  different  purposes." 

^ow  the  defendant  has  introduced,  in  addition,  certain  proceed- 

floribed  or  dadwnad,  nor  Is  there  any  thing  In  the  deed  to  indicate  an  intention  to  limit  or 
rastrict  it.  On  the  oontraiy,  the  fair  and  reasonable  inference  trom  the  fMirticalar  designa- 
tion of  the  land  on  which  it  waa  to  be  exercised  is,  that  it  was  to  extend  to  the  whole 
thereof,  lrTeq>ectiTe  of  its  effect  on  the  adjoining  property;  and  that  the  defendant's 
grantee,  being  fully  aware  and  cognizant  of  the  injury  that  might  naturally  and  reasonably 
be  expected  to  result  from  its  exercise,  was  willing  to  bear  the  loss  occasioned  thereby.  At 
all  events  the  defendant,  as  owner,  about  to  part  with  the  title  to  the  property,  was  at  lib- 
erty to  prescribe  the  terms  and  conditions  on  which  he  would  do  it;  and  his  grantee,  by 
acceding  to  his  requirement  in  that  respect,  was  bound  thereby,  and  must  now  abide  by  the 
consequences  resulting  therefrom.  The  intention  of  the  parties  is  carried  out  by  a  rewrvo* 
Hon  of  the  right,  and  that  form  of  securing  it  was,  I  think,  adopted  with  the  object  of 
lelieTing  the  land  designated  for  its  exercise  from  the  burden  of  supporting  that  adjoining 
thereto,  to  which  an  taxeptUm  of  the  land  itself  from  the  grant  would  have  subjected  It. 
It  is  pioper  to  assume  that  the  price  paid  for  the  land  was  fixed  with  reference  to  the 
nature,  extent  and  effect  of  the  right  reserved  to  the  defendant;  and  if  the  contract,  delib- 
erately entered  into,  was  improvident  on  the  part  of  either  party,  that  tact  cannot  alter  or 
affect  itB  construction.  There  is  no  ambiguity  in  the  terms  of  the  reservation,  and  there  is 
no  reason  to  believe  that  the  defendant's  grantee  did  not  f uUy  understand  them,  or  what  was 
its  effect  on  the  grant  made  to  her. 

It  was  said  by  the  learned  Judge  who  delivered  the  opinion  of  the  court  at  general  term, 
that  the  deed  in  question  contained  a  covenant  for  the  quiet  enjoyment  of  the  land  granted; 
apparently  for  the  purpose  of  raising  an  Inference  that  the  right  to  dig  for  the  clay  and  soil, 
80  as  to  affect  Uie  aidjoining  lands,  could  not  have  been  intended.  Such  a  construction  can- 
not properiy  be  given  to  that  covenant.  It  applies  to  the  enjosrment  of  the  property  con- 
veyed, as  qualified  or  restricted  by  the  reservation,  and  cannot  impair  or  affect  the  extent 
of  the  right  reserved.  Entertaining  the  above  views  of  the  plalntiff^s  rights,  my  conclusion 
ia,  »J«*fe  the  Judgment  rendered  by  the  court  at  special  term,  and  the  affirmance  thereof  by 
the  general  term,  were  both  erroneous.  They  must,  therefore,  be  reversed,  and  a  new  trial 
ordCTed,  costs  to  abide  the  event. 

**AH  concur  except  Johxson,  C,  who  reads  for  affirmance/' 
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ings^  whereby  it  obtained  title  to  said  premises  by  the  right  of  emi- 
nent domain^  under  the  statute  for  taking  lands  for  railroad 
purposes.  By  such  proceedings  it  appears  that .  this  piece  of  land, 
outside  the  line  of  the  road,  was  ^'needed  for  material  for  the  con- 
struction of  said  ready  and  the  maintenance  thereof/'  and  was 
appraised  and  condemned  to  the  use  of  said  railroad. 

This  court  has  lately  held,  that  a  railroad  company  cannot  acquire 
title  to  real  estate^  without  the  owner's  consent,  simply  for  the  par- 
pose  of  remoying  materials  therefrom  for  the  construction  of  the 
roai  Matter  of  N.  Y.  A  C.  R.  R.  Co.  v.  Gunnison,  3  N,  Y.  Sup. 
632. 

If  that  decision  be  sound  the  defendant  acquired  no  title  to  the 
lands  outside  of  the  roadway  by  such  proeeedings.  But  in  any 
event  the  title  so  acquired  did  not  essentially  change  the  relations 
of  the  parties  or  diminish  defendant's  duties  and  obligations. 

These  considerations  would  lead  to  the  affirmance  of  the  judg- 
ment, without  further  remark,  were  we  not  referred  to  an  opinion 
of  LoTT,  C.  C,  in  the  case  of  Rychman  y.  OiUeSy  lately  delivered 
in  the  Commission  of  Appeals.  The  opinion  of  the  learned  judge 
raises  grave  doubts  of  the  correctness  of  this  court's  decision  upon 
the  former  appeal.  There  is,  however,  this  marked  distinction 
between  the  two  cases:  In  Ryckman  v.  OiUeSy  by  the  deed,  the  land 
was  conveyed,  and  the  right  reserved  to  the  grantor  to  enter  upon 
a  certain  part  of  the  land  granted,  and  ^'  to  dig  and  take  there- 
from the  clay  and  sand  that  may  be  found  thereon  fit  for  brick- 
making." 

In  the  case  at  bar  the  plaintiff  conveys  to  defendant,  its  success- 
ors and  assigns,  the  right  of  way  for  track,  describing  it;  and  adds, 
*'  together  with  a  piece  for  materials,"  describing  the  land  on  which 
this  excavation  was  made,  after  which  follows  the  usual  clause,  with 
all  and  singular,  etc. ;  and  adds,  '^  to  have  and  to  hold  the  same,  with 
the  appurtenances,  unto  the  said  party  of  the  second  part,  its  suc- 
cessors and  assigns,  for  the  uses  and  pui'poses  of  said  railroad,  and 
for  no  other  or  different  purpose."  In  the  former  case  the  grantor 
retained  no  title  to  the  land.  If  the  reservation  did  not  amount  to 
a  severance  of  the  clay  and  sand  so  as  to  constitute  it  personal 
property,  as  in  the  case  of  growing  trees,  it  was  yet  only  an  irrevo- 
cable license  to  enter,  dig  and  carry  away.  The  grantee  alone  held 
the  title.  Hence,  the  grantor  and  gnintee  were  not  adjoining 
owners. 
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Bat  in  the  present  ease  the  defendant  has  title  in  the  land  con- 
yey ed  to  it  by  plaintiff.  While  that  title  remains  the  plaintiff  has 
no  right  of  entry  thereon.  Any  interference  by  her  with  defend- 
ant's possession  wonld  be  a  tort,  for  which  trespass  would  lie. 

Concede  that  defendant's  right  of  use  is  limited  and  not  absolute. 
It  is  a  title  to  land  which  the  law  tolerates,  and  the  defendant  is 
the  possessor  of  such  title  and  land. 

The  doctrine  of  lateral  support  can  only  apply  to  adjoining  owners 
of  land.  If  such  adjoining  ownership  does  not  exist  the  doctrine 
cannot  be  applied.  It  did  not  exist  in  Rychnum  y.  (HUes,  but  it 
does  here.  The  use  of  the  land  is  restricted  to  railroad  purposes. 
But  does  that  give  to  defendant  any  greater  rights  of  use  of  the 
soil  for  railroad  purposes  than  it  ^would-  possess  if  no  restriction 
were  contained  in  the  deed?  If  it  does,  then  a  restriction  inserted 
in  a  deed,  to  limit  the  use,  will  operate  as  a  grant  of  a  right  which 
a  fall  covenant  deed  would  not  give.  The  precis^  question  having 
been  decided  in  this  court  it^should  be  held  res  adjudicata,  and  it 
should  be  left  to  a  higher  court  to  correct  our  error  if  it  be  au  error. 

For  these  reasons  I  think  the  judgment  and  order  shoiild  be 

affirmed. 

Judgment  reversed  and  yieio  trial  ordered. 


Fenton  v.  Robinson. 

Negotiable  instrument — promiseary  note  procured  by  fraud  or  mistake. 

Where  a  negotiable  promissory  note  is  procnred  by  fraud,  deceit  or  mistake, 
the  maker  not  having  intended  to  make  a  note,  and  it  passes  to  a  bona  fide 
holder  for  value  before  maturity,  such  facts  constitute  no  defense  unless 
the  maker  shows  that  he  was  not  guilty  of  any  negligence  or  laches  in  put- 
ting his  signature  to  the  note. 

MOTION"  by  plaintiff  for  a  new  tnal  upon  case  and  exceptions, 
ordered  to  be  heard  in  the  first  instance  at  the  general  term, 
after  a  verdict  for  defendant  at  the  circuit. 

The  action  was  brought  by  Aaron  D.  Fenton  against  Christopher 
S.  Robinson  upon  a  promissory  note  for  $200.  The  plaintiff  was 
a  lonafide  holder  of  the  note,  having  acquired  it  for  value  before 
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maturity.  The  defense  was  that  defendant  never  intentionally 
made  the  note>  and,  if  it  was  signed  by  him,  it  was  procured  by  the 
fraud  of  the  payee,  one  Ingalls.  The  said  Ingalls,  who  was  a 
stranger,  came  to  defendant's  honse  and  urged  him  to  take  the 
agency  of  a  seed  machine,  a  model  of  which  he  exhibited.  After 
considerable  parleying,  defendant  was  induced  to  accept  the 
agency,  whereupon  Ingalls  drew  up  four  papers* which  he  pretended 
to  read  to  defendant,  and  which,  as  he  said,  contained  duplicates 
for  two  contracts.  He  induced  defendant  to  sign  these,  and 
affixed  his  own  name  to  two  of  them,  which  he  gave  defendant 
He  kept  the  other  two.  Defendant,  who  could  not  understand  very 
well  the  papers  given  to  him,  asked  Ingalls  to  read  and  explain  the 
same  to  him,  which  Ingalls  pretended  to  do.  He.  never  knew  of 
the  existence  of  the  note  until  he  received  a  letter  informing  him 
of  the  fact  from  plaintiff. 

At  the  trial  the  court  were  asked,  by  plaintiff,  to  direct  a  verdict 
for  him,  which  was  refused  ;  and  t^  case  being  submitted  the 
jury  found  in  favor  of  defendant.  Such  other  facts  as  are  material 
appear  in  the  opinion. 

Thomas  D.  Hobinson  and  0.  P.  Hurd,  for  plaintiff.  The  note 
was  valid  in  the  hands  of  plaintiff.  Vallett  v.  Parker^  6  Wend.  615 ; 
Holly.  Wilson,  16  Barb.  548 ;  Rockwell y.  Charles,  2  Hill,  499 ;  Magw 
V.  Badger,  34  N.  Y.  247 ;  Belmont  Branch  Bank  v.  Hoge,  35  id.  65 ; 
Turnhull  y.  Botoyer,  40  id.  456 ;  Welch  v.  Sage,  47  id.  143 ;  Hai  v. 
Northrup,  4  K  Y.  Sup.  120 ;  Douglas  v.  Matting,  4  Am.  Rep.  238 ; 
S.  0.,  29  Iowa,  498  ;  Chapman  v.  Rose,  47  How.  13  ;  S.  C,  9  Alb. 
L.  J.  339  ;  Edw.  on  Bills,  §§  308,  310 ;  Story  on  Prom.  Notos, 
§  181 ;  Chitty  on  Bills,  78,  79. 

«7.  McOuire,  for  defendant. 

Present — Learxed,  P.  J.,  Boardman  and  James,  JJ. 

James,  J.  In  this  case  no  judgment  was  pronounced  on  the 
verdict,  none  entered  and  no  appeal  taken.  The  case  comes  here 
solely  upon  the  order  of  the  judge  at  the  circuit,  upon  a  motion  for 
a  new  trial  on  a  case  and  exceptions,  under  authority  of  section  265 
of  the  Code,  and,  if  a  new  trial  is  denied,  judgment  on  the  verdict 
may  be  given  in  this  court.    The  plaintiff  is  therefore  confinod  to 
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the  exceptions  taken  at  the  trial.  Siegel  y.  ScliantZy  2  N.  Y.  Sup. 
353. 

The  action  was  upon  a  promissory  note  for  1200,  payable  to 
Ingalls  or  bearer,  which  had  come  to  the  plaintiff  as  a  bona  fide  par- 
chaser,  for  yalue  before  maturity. 

The  defense  was  that  defendant  ncTcr  made  or  delivered  the 
note ;  that  the  signature  thereto,  if  made  by  the  defendant,  was 
obtained  by  fraud,  and  without  defendant's  knowledge  that  he  was 
signing  such  a  paper. 

At  the  close  of  the  trial  the  plaintiff  requested  the  court  to 
direct  a  verdict  in  his  favor  for  the  amount  of  the  note  and  the 
Request  was  refused. 

The  case  was  then  submitted  to  the  jury,  the  court  charging  : 
"  If  defendant  executed  this  note,  understanding  that  he  was  exe- 
cuting a  promissory  note  —  understanding  that  he  was  to  execute  it 
to  this  agent  in  this  business  transaction,  although  he  was  induced 
to  it  by  fraud  on  the  part  of  this  agent,  it  would  be  no  defense  to 
this  suit;  but  if  defendant  supposed  and  believed  and  understood, 
af  the  time,  that  he  was  only  signing  a  duplicate  of  an  order  for 
the  delivery  of  machines,  or  a  duplicate  of  a  contract  creating  an 
agency  for  tlje  sale  of  machines  in  the  town  of  Hector,  and  did 
not  understand  or  suppose,  or  intend  to  sign  any  promissory  note  at 
all,  and  was  guilty  of  no  neglect  on  his  pai*t  in  this  transaction,  in 
signing  the  papers  —  in  signing  papers  he  did  not  understand  the 
real  purport  of — then  these  facts,  if  found  from  the  evidence  in  this 
case,  are  a  legal  defense  to  this  note.''  So  that  the  distinct  ques- 
tion was  put  to  the  jury  whether,  if  defendant  did  not  intend  to 
sign  a  note,  or  understand  he  was  signing  a  note,  and  his  signature 
was  obtained  by  deception  and  without  his  knowledge,  he  was 
guilty  of  any  negligence  in  signing,  under  the  circumstanoos  as 
shown  by  the  evidence.  No  objection  was  taken  by  the  plaintiff  to 
this  charge,  except  to  that  portion  ^^  wherein  the  court  charged  the 
jury  that  if  defendant  signed  the  note,  not  knowing  it  was  a  note, 
he  was  not  liable."  As  no  such  charge  appears  in  the  case,  nor 
any  thing  like  it,  uQless  accompanied  by  qualifying  or  explana- 
tory words,  the  exception  is  of  no  effect.  The  jury  found  for  the 
defendant. 

Therefore,  the  only  exception  left  in  the  case  is  the  exception  to 
the  refusal  of  the  court  to  direct  a  verdict  for  the  plaintiff  at  the 
close  of  the  trial. 
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This  case  in  its  facts  is  very  similar  to  that  of  Chapman  t.  RosBs 
44  How.  364;  S.  C,  9  Alb.  Law  J.  339,  except  that  in  this  case  the 
question  of  negligence  was  submitted  to  the  jury,  and  in  that, 
its  submission  was  refused,  and  for  that  reason  the  case  has  since 
been  reversed,  66  N.  Y.  737.  In  Chapimn  v.  Rose  the  charge  was 
'^  that  if  the  jury  concluded,  when  Bose  signed  the  orders,  he  did 
not  intend  to  execute  a  note,  as  the  transaction  never  called  for 
onu,  it  was  not  a  note,  and  was  never,  at  any  time,  valid  in  the 
hflEnds  of  any  party.  The  general  term  sustained  this  ruling.  In 
reversing  it,  the  Court  of  Appeals  said  :  "  It  turns  out  that  defend- 
ant signed  a  promissory  note,  and  that  it  is  now  in  the  hands  of  a 
holder  in  good  faith  for  value.  The  question  which  arises  on  thia 
branch  of  the  charge  now  under  consideration  is,  whether  it  ia 
enough,  as  against  a  bona  fide  holder,  to  show  that  defendant 
did  not  know  or  suppose  he  was  signing  a  note,  unless  it  aUo 
appears  that  he  was  guilty  of  no  laches  or  negligence  in  signing 
the  instrument.  To  that  inquiry  the  attention  of  the  judge  at 
the  trial  was  distinctly  called,  and  the  instruction  which  he  gave, 
and  which  was  excepted  to,  did  not  submit,  but  excluded  the 
consideration  of  it  from  the  jury.'' 

The  case  of  Foster  v.  Mackinnon,  cited  from  L.  R.,  4  C.  P.  7M, 
in  support  of  the  ruling,  was  an  action  upon  an  indorsement  of  a 
bill  of  exchange,  and  the  court  charged  the  jury  ''that  if  the 
defendant  signed  it,  not  knowing  it  to  be  a  bill,  and  believing  it  to 
be  a  guaranty  in  consequence  of  a  fmudulent  representation  as  to 
its  character,  and  if  he  was  not  guilty  of  any  negligence  or  laches 
in  signing  it,  he  was  not  bound.  The  jury  found  for  the  defend- 
ant. Upon  a  review,  and  upon  a  full  and  able  discussion,  the  court 
held  the  direction  to  be  right." 

Therefore,  in  this  class  of  cases,  I  understand  tfie  rule  to  be,  that 
when  a  negotiable  promissory  note  is  procured  by  fraud,  deceit  or 
mistake,  the  maker  not  havii^  intended  making  a  note,  and  it  gets 
into  the  hands  of  a  hoyia  fide  holder  for  value  before  maturity, 
showing  such  facts  constitutes  no  defense,  unless  defendant  can 
go  farther  and  show  and  establish,  that,  in  putting  his  signature  to 
the  note,  he  was  not  guilty  of  any  negligence  or  laches.  If  a  party 
can  establish  all  these  facts  he  cannot  be  charged  with  anch  an 
instrument  any  more  than  he  can  be  with  a  note  to  which  his  name 
has  been  forged. 

In  this  case  there  was  evidence  upon  the  question  of  negligence; 
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the  defendant's  age ;  being  unaccustomed  to  business  outside  his 
farm ;  his  efforts  to  read  the  papers ;  inability  to  understand  them ; 
his  having  them  read  over  to  him ;  observing  they  were  all  right 
as  read,  and  contained  no  agreement  to  pay  money  except  as  pro- 
vided in  the  contract  This  evidence,  even  though  weak,  was 
proper  for  the  jury;  it  would  have  been  error  not  to  have  submitted 
it,  and  therefore  the  court  was  right  in  its  refusal  to  direct  a  verdict 
as  requested. 

Upon  the  motion  before  us,  we  have  no  right  to  review  the  ver- 
dict; no  right  to  examine  the.  evidence,  further  than  necessary  to 
determine  whether  the  court  was  right  in  refusing  to  direct  a  ver- 
dict for  the  plaintiff. 

The  motion  for  a  new  trial  is  denied,  and  judgment  ordered  for 
defendant  on  the  verdict. 

Learned,  P.  J.,  dissenting.  I  think  that  the  court  should  have 
directed  a  yerdict  for  plaintiff.  It  was  admitted  that  the  plaintiff 
was  a  bona  fide  holder  for  value. 

The  syllabus  of  CJutpman  v.  Rose,  56  N.  Y.  137,  is  that  where  one, 
having  the  opportunity  and  the  power  to  ascertain  with  certainty 
the  exact  obligation  he  is  assuming,  yet  chooses  to  rely  on  the 
statements  of  the  person  with  whom  he  is  dealing,  and  executes  a 
negotiable  instrument,  without  reading  or  examination,  as  against 
a  bona  fide  holder,  he  is  bound  by  his  act.  To  avoid  liability  he 
must  show  that  he  was  guilty  of  no  laches  or  negligence  in  signing. 
In  that  case  the  court  say  that  ''  meaning  to  make  an  obligation  in 
writing,  and  which  was  put  in  writing  that  it  might  of  itself  import 
the  fact  and  the  form  and  the  measure  of  the  obligation,  he  trusted 
to  another  to  fix  that  form  and  measure,  without  exercising  that 
supervision  which  was  in  his  power,  and  by  which  perfect  pro- 
tection was  possible,  in  such  case,  the  rule  is  that  he  is  bound  by 
the  act  of  him  who  has  been  trusted,  in  favor  of  a  holder  in  good 
faith." 

That  case  is  almost  identical  with  the  present.  Ingalls,  a  stranger, 
came  to  the  defendant's  house  and  made  some  bargain  with  him 
about  a  cultivator  patent  right.  The  defendant  had  a  wife  and 
five  children  in  his  family.  He  could  read,  and  two  of  his  sons 
could  read.  He  did  read  one  of  the  papers  —  that  which  was  delivered 
to  him.  Ingalls  said  the  other  was  just  like  it,  and  the  defend- 
ant signed  it,  without  reading  and  without  having  his  family  read 
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it.  Thus  the  defendant  had  the  opportunity  and  power  to  ascer- 
tain^ with  certain ty,  the  exact  obligation  he  was  signing.  He  could 
have  read  it,  or  he  could  have  had  his  sons  read  it. 

Instead  of  doing  this,  he  trusted  to  the  statements,  not  of  an 
indifferent  person,  but  of  the  person  with  whom  he  was  dealing. 
And  that  person  was  an  utter  stranger.  Can  it  be  said  that  he  was 
guilty  of  no  negligence  ? 

It  is  hot  a  question  of  degi-ee  of  negligence.  It  is  a  question 
whether  there  was  any  negligence.  If  there  was,  the  defendant 
cannot  shield  himself  from  liability  on  his  note.  By  signing  the 
note  he  enabled  Ingalls,  or  some  one  else,  to  obtain  the  money  of 
the  plaintiff,  an  innocent  person.  To  escape  from  liability  on  the 
note,  he  must  show  that  he  was  guilty  of  no  negligence  or  laches. 
We  must  remember  that  negligence  is  not  the  ground  of  action. 
Want  of  negligence  is  the  alleged  ground  of  defense. 

Now,  the  defendant  did  not  read  the  paper  which  he  signed  and 
gave  to  Ingalls.  He  had  the  power  to  read  it  and  the  opportunity ; 
he  could  have  caused  it  to  be  read  to  him  by  those  on  whom  he 
might  reasonably  rely ;  he  did  not  do  this ;  he  trusted  a  man 
whose  interests  were  adverse  to  his  own,  and  no  reason  is  shown  why 
he  should  have  thus  trusted.  The  facts  were  undisputed.  I  think 
they  did  not  warrant  the  submission  to  the  jury  of  the  question 
whether  the  defendant  was  free  from  laches  or  negligence. 

BoARDMAN,  J.     Concurring  in  brother  Learxed's  views  of  the 
law,  I  still  think  the  question  of  defendant's  negligence  was  fairly 
'  submitted  to  the  Jury,  and  the  judgment  should  be  ordered  for  the 
defendant  on  the  verdict,  unless  there  is  conclusive  evidence  of 
negligence  on  defendant's  part.     I  think  there  was  evidence  tend- 
ing to  show  that  the  defendant  exercised  care  and  prudence  in 
ascertaining  the  contents  of  the  paper  signed  by  him.     He  endear- 
ored  to  find  out  what  he  was  signing,  and  supposed  he  had.     It  is 
true  the  evidence  is  not  very  strong  or  satisfactory,  but  it  is  evi- 
dence upon  the  subject,  and  it  can  barely  be  a  matter  of  law  to 
determine  the  dividing  line  between  necessary  care  on  the  one  hand, 
and  negligence  on  the  other.    Belie^'ing  that  there  is  some  evidence 
to  sustain  the  verdict  of  the  jury,  I  am  disposed  to  concur  in  the 
opinion  of  brother  James. 

Judgment  for  defendanL 
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PartiUon^rerMind&r'man,fu4  in  tutiuxl  poiaeuion,  may  maintain  aefionfor. 

Tenanqf  in  common  —  eontirtietiM  posiestion, 

A,  Bole  TCoiAinder-inan  of  the  nndivided  one-half  o^  certain  lands  not  in  actual 
poawflslon  thereof,  held,  entitled  to  maintain  an  action  for  partition  against 
the  life-tenant  of  the  remainder-man*8  one-half  and  the  owner  of  the  other 
half. 

ConatraetiYe  posseflaion  ie  sufficient  to  constitute  the  unity  of  the  right  of 
poflseeaion  required  in  a  tenancj  in  common. 

APPEAL  by  defendants  from  a  judgment  ordered  at  the  special 
term  upon  the  report  of  a  referee. 
The  action  was  brought  by  Mary  E^te  Sullivan^  an  infant,  by 
her  guardian  ad  litem,  against  Mary  Sullivan  and  Thomas  Sullivan, 
to  compel  a  partition  or  sale  of  certain  premises  situated  in  the  city 
of  Troy,  and  judgment  was  rendered  for  a  sale  of  the  premises  and 
division  of  the  proceeds.  The  defendant  Thomas  Sullivan  took 
exceptions  to  the  report*  of  the  referee,  and  brought  this  appeal 
from  the  judgment.  The  material  facts,  as  found  by  the  referee, 
are  that  John  Sullivan,  plaintiffs  testator,  in  his  life-time,  owned  in 
fee,  and  was  possessed  of,  the  one  equal  undivided  half  part  of  the 
premises  described  in  the  complaint,  as  tenant  in  common  with  the 
defendant  Thomas  SuUivan.  That  he  devised  the  same  to  his  wife, 
the  defendant  Mary  Sullivan,  for  life,  with  remainder  to  plaintiff 
in  fee.  John  Sullivan,  at  the  time  of  his  death,  and  Thomas  Sul- 
liyan,  with  their  families,  were  residing  upon  the  premises,  and  the 
plfdntifl,  with  her  mother,  and  Thomas,  with  his  family,  continue 
to  reside  upon  them. 

Smith,  Furaman  &  Cawen,  for  appellants. 

Townsends  A  Browne,  for  respondent. 

Present  —  Leabked,  P.  J.,  Boabdmak  and  Potteb,  J  J. 

PoTTBB,  J.    But  one  question  is  discussed  upon  the  points  in 
behalf  of  the  appellants ;  and  that  is,  whether  the  plaintiff  can 
maintain  an  action  of  partition  upon  the  facts  in  this  case.    The 
Vol.  VI,  N.  Y.  Rkp.  —  55 
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objection  that  the  plaintiff  cannot  maintain  snch  action  was  dis- 
tinctly taken  by  the  answer^  and  is  determined  by  the  judgment 

This  question,  from  the  examination  I  have  been  able  to  gire  it, 
does  not  seem  to  have  been  decided  by  the  court  of  last  resort  in 
this  State.  I^or  have  the  decisions  of  this  court  upon  the  question 
been  entirely  uniform. 

This  question  is  veryvably  discussed,  and  the  cases  claimed  to 
have  a  bearing  upon  it  are  reviewed  and  criticised  in  Blakeiey  y. 
Colder y  15  N.  Y.  617,  by  Judge  Dbkio.  The  conclusion  reached 
.  by  him  is,  that  all  those  cases  were  decided  upon  questions  other 
than  the  one  iuTolyed  in  the  case  of  BlaJceley  y.  Calder,  except  the 
case  of  BrowneU  v.  Brownelly  19  Wend.  397,  and  the  decision  in  the 
latter  case  is  not  a  correct  exposition  «of  the  law  upon  this  question, 
if  it  was  really  i&Yolved  in  the  latter  case. 

This  court  had  held  in  the  case  of  Blakeley  v.  Colder y  13  How.  476, 
that  a  remainder-man,  though  not  in  the  actual  possession  of  prem- 
ises, might  maintain  an  action  for  their  partition.  This  case  was 
'taken  to  the  Court  of  Appeals,  and  Judge  Bowen,  in  that  court, 
delivered  an  opinion  affirming  the  judgment  of  the  court  at  general 
term,  that  the  purchaser  at  partition  sale  of  the  premises  be  com- 
pelled to  complete  the  purchase,  upon  another  ground  than  the  right 
of  the  remainder-mAn  to  maintain  the  action.  Judge  Dekio  also 
wrote  the  opinion  in  the  case  above  referred  to,  in  favor  of  affirmance, 
upon  the  ground  that  the  owner  of  a  vested  remainder,  though  not 
in  the  actual  possession,  could  maintain  an  action  for  partition,  and 
the  opinion  of  Judge  Dekio  was  concurred  in  by  three  other  (and, 
perhaps,  not  the  least  able)  judges  of  that  court. 

The  next  reported  case  involving  this  question  is  Howett  v.  MiUs, 
7  Lans.  193.  That  case  distinctly  held  that  a  remainder-man  not 
in  actual  possession  could  maintain  the  action. 

I  do  not  think  the  court,  in  the  case  under  consideration,  woold 
be  warranted  in  disregarding  the  current  of  decision  upon  this 
question,  even  if  its  members  entertained  views  not  altogether  in 
harmony  with  the  cases  cited.  The  decisions  upon  the  subject 
since  BrowneU  v.  Brovmeilj  sujpra,  concur  that  an  actual  or  present 
possession  is  not  necessary  to  maintain  the  action,  but  that  Uie  lan- 
guage of  the  statute  (2  B.  S.  317),  '^  When  several  persons  shall 
hold  and  be  in  possession,"  is  satined,  though  the  remainder-man 
be  not  in  the  actual  possession. 

It  may  be  reniarked  that  the  legislature  evidently  took  this  viev 
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in  enacting  the  448th  section  of  the  Code,  and  in  making  the  pro- 
-visions  of  the  Beyised  Statutes  applicable  to  the  action  of  parti- 
tion; for  the  language  of  that  section  is,  '^When  lands,  etc.,  are 
held  or  possessed  by  joint-tenants  or  tenants  in  common." 

Bat  it  is  insisted,  in  this  case,  that  howeyer  it  may  be  held  as  to 
the  right  of  one  of  seyeral  remainder-men,  who  are  not  in  actual 
possession,  to  maintain  the  action  of  partition,  a  sole  remainder- 
man cannot  maintain  the  action.  In  other  words,  that  as  the 
plaintLS  must  be  a  joint-tenant  or  tenant  in  common,  in  order  to 
maintain  partition,  the  plaintiff  in  this  case,  haying  no  tenant 
in  common,  cannot  maintain  the  action.  It  is  argued  that  the 
plaintiff  is  not  a  tenant  in  common,  because  there  is  no  unity  of 
possession  between  her  and  any  other  owner.  This  argument  is 
based  upon  the  necessity  of  an  actual  possession.  But  is  actual 
possession  necessary  to  constitute  a  tenancy  in  common?  We  haye 
seen  that  acttud  possession  is  not  required  under  a  statute  giying 
the  right  to  this  action  to  persons  in  possession.  Constructive 
possession  answers  the  requirement .  of  that  statute.  May  not 
constructiye  possession  equally  well  answer  the  requirement  of  the 
definition  of  a  tenancy  in  common? 

A  tenant  in  common,  as  defined,  1  Washburn  on  Beal  Estate, 
562,  '^  is  where  two  or  more  persons  hold  possession  of  lands  and 
tenements  at  the  same  time  by  seyeral  and  distinct  titles."  The 
quantities  of  their  estate  may  be  different,  the  shares  may  be 
unequal,  the  modes  of  acquisition  of  titie  may  be  unlike,  and  the 
only  unity  between  them  be  that  of  possession. 

'^  There  may  be  a  tenancy  in  common  among  seyeral  owners 
of  a  remainder."  Gmfiecticut  River  Railroad  Co,  y.  Clajpp,  1 
Gush.  563;  Coleman  y.  Lane,  26  Ga.  515.  If  neither  of  the 
remainder-men  is  in  the  actual  possession  of  premises,  so  as 
to  allow  the  bringing  of  an  action  of  partition,  possession  is 
presumed,  from  the  allegation  in  the  complaint  that  the  parties 
are  seized  as  tenants  in  common.  Jenkins  y.  Van  Schaacky  3 
Paige,  242 ;  Burhans  y.  Burhans,  2  Barb.  Oh.  398.  The  seisin 
of  one  tenant  in  common,  who  admits  or  does  not  deny  the  title  of 
his  co-tenant,  may  be  considered  as  the  seizin  of  all  the  tenants. 
Shutnway  y.  Holbrook,  1  Pick.  114.  Where  there  is  no  yisible 
adyerse  possession,  the  entry  of  one  co-tenant  is  deemed  a  posses- 
sion and  seizin  of  all  according  to  their  titles.     l%nruis  y.  Hatchy 
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3  Scam.  170.    Possession  of  one  tenant  in  common  is  the  posses- 
sion of  all.    Bryan  y.  Atwater,  5  Day,  191. 

Hence,  I  oonclnde,  that  constractiye  possession  is  sufficient  to 
constitute  the  nnity  of  the  right  of  possession  required  in  a  ten- 
ancy in  common.    PtUnam  t.  Bitchie,  6  Paige,  398. 

It  is  also  urged  that  a  power  in  a  remainder-man,  having  no  right 
of  actual  possession  till  a  remote  future,  to  compel  a  partition  or 
sale  of  lands  in  the  actual  occupation  of  other  owners,  who  prefer, 
and  whose  interest  it  is,  to  continue  that  occupation  during  the 
period  that  they  are  entitled  to  the  actual  occupation,  may  be  in- 
opportunely or  oppressiyely  exercised*  These  are  the  conditions 
and  incidents  whioh  appertain  to  this  species  of  ownership  of  real 
estate,  and  cannot  become  legitimate  subjects  for  the  oonsideration 
of  the  court,  in  the  present  stage  of  this  case. 

The  judgment  should  be  affirmed,  costs  of  the  parties  to  this 
appeal  to  be  paid  out  of  proceeds  of  sale  as  provided  in  the 
judgment. 

Lbabkbd,  p.  J.,  dissented. 

JudgmmU  affirmedm 


Pbok  y.  Nbw  Yobe  Oentbal  akd  Hxtdbon  Bivbb  Bailboad 

GOMPAKT. 

Ma$ter  and  $ervant  — prewmpUan  thai 8&nant  aeU tnthinteope  afsmplo^ment 
Poisenger-^^fecHon  cfflram  railroad  ear.  Damage — ^ohen  punitive  not 
giwn,    Verdiet — what  eoMsHve, 

A  bzakemsn  was  itationed  by  the  defendant,  a  railroad  oompanj,  at  the  en* 
trance  to  one  of  its  passenger  cars,  with  orders  to  notify  gentlemen  not  in 
charge  of  ladles  that  sach  car  was  reserved,  and  direct  them  to  cars  forwaid. 
Plaintiff  entered  the  oar  after  receiving  such  notice,  and  was  ejected  there- 
from. HM,  that,  although  the  brakeman,  in  removing  plaintiff,  exceeded 
the  orders  giyen  him,  as  he  did  no  more  than  the  defendant  had  a  right  to 
do  nnder  the  dreumstances,  tlie  piesomption  was,  that,  in  doing  it,  he  was 
acting  within  the  scope  of  his  authority,  and  a  refusal  to  nonsuit  plaintiff, 
on  the  ground  that  he  was  not,  was  proper. 

Where  a  person  was  ejected  from  a  railway  car  by  a  servant  of  the  company 
with  more  than  necessary  force,  bat  no  malice  was  shown,  hM  not  a  ease 
calling  for  punitive  damages,  but  simply  for  compensation  for  the  paln^ 
suffering  and  loss  of  time  occasioned  by  the  act.    Accordingly  a  verdict  of 
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$6,000,  wheie  no  material  pain  or  eniferinj^  caoeed  bj  the  act  wae  testified 
to  bj  any  one  other  than  plaintiff,  and  this  was  by  a  medical  expert  attrib* 
uted  to  other  causes ;  hdd  to  be  so  excessive  as  to  siiow  that  the  jury  were 
affected  by  passion,  prejadice  or  nndae  influence,  and  that  such  verdict 
should  be  set  aside. 

MOTION  by  defendant  for  a  new  trial  upon  case  and  exceptions 
ordered  to  be  heard^  in  the  first  instance^  at  the  general  term, 
after  a  yerdiot  at  the  circuit  for  15^000  in  fayor  of  plaintiff. 

The  action  was  brought  by  John  M.  Peck  to  recoyer  damages 
alleged  to  haye  been  sustained  by  being  forcibly  remoyed  from  one 
of  defendant's  oars  by  an  employee  of  defendant.  The  jury  found 
a  yerdict  in  favor  of  the  plaintiff  for  $5^000. 

A.  J,  Parker,  Jr.,  for  plaintiff. 

Urank  Loopiii,  for  defendant. 

Present — Lsabkbd^  P.  J.,  Boabbmai^  and  James,  J  J. 

James,  J.  On  the  11th  of  January,  1871,  the  plaintiff,  haying 
purchased  la  ticket  for  defendant's  road,  sought  to  enter  a 
oar,  and  was  notified  by  an  employee  of  the  company  that  the  car 
he  was  about  to  enter  had  been  set  apart  for  ladies,  and  gentlemen 
accompanying  ladies,  and  directed  to  a  forward  car.  This  employee 
had  been  stationed  at  the  train  by  a  person  in  charge  there,  directed 
to  prevent  gentlemen  unaccompanied  by  ladies  from  entering  said 
car.  , 

On  receiving  this  notice  and  direction  plaintiff  got  upon  the 
platform  of  a  car  next  in  rear  of  the  ladies'  car,  looked  in  a  moment, 
then  turned  and  entered  said  ladies'  car;  the  employee  arrested  his 
progress  and  removed  .him  from  the  car  by  force. 

When  the  plaintiff  rested  his  case  a  motion  was  made  for  a  non- 
suit, on  the  ground  that  the  brakeman  was  not  acting  within  the 
scope  of  his  employment  in  removing  plaintiff,  and,  therefore, 
defendant  was  not  liable  for  his  act.  This  motion  was  denied  and 
defendant  excepted* 

That  a  master  is  not  liable  for  the  wrongful  acts  of  his  servant^ 
unless  done  in  his  service  and  within  the  scope  of  his  employment, 
will  not  be  disputed.  If  the  employee  who  removed  the  plaintiff 
is  to  be  regarded  as  a  brakeman,  unauthorized  to  perform  any  duties 
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other  than  such  as  pertained  to  that  office^  and  volunteered  the  act 
in  question  ^thout  other  authority  or  direction,  then  the  defend- 
ant was  not  liable'  in  this  case.  But  as  brakeman  he  was  an 
employee  of  the  company,  subject  to  its  authority  and  the  direc- 
tion of  its  officers,  and  as  such  employee  he  was  directed,  by  the 
person  in  charge,  to  see  that  gentlemen  without  ladies  did  not 
enter  that  car,  and  it  was  in  the  performance  of  that  service  be  did 
the  act  complained  of.  It  is  true  he  was  not  ordered  to  remove 
persons  from  the  car;  his  orders  were  to  notify  gentlemen  not  in 
charge  of  ladies  that  such  car  was  reserved,  and  direct  them  to 
oars  forward;  so  that  in  removing  plaintiff  he  clearly  exceeded  the 
orders  given  him.  But  this  fact  the  plaintiff  could  not  know;  as 
between  him  and  the  company  it  was  enough  that  the  act  was  done 
in  the  prosecution  of  his  master's  business,  and  if  he  deviated  from 
or  exceeded  his  instructions  that  fact  did  not  excuse  the  master 
from  responsibility.  The  order  to  the  brakeman,  and  his  perform- 
ance, warrants  the  conclusion,  even  as  a  matter  of  law,  that  he  was 
acting  within  the  scope  of  the  employment  he  was  then  set  to  per- 
form, if  persons  disregarded  his  directions  and  persisted  in  entering 
that  car.  The  defendant  had  the  right  to  set  apart  a  car  for  lady 
passengers,  and  exclude  other  persons  from  it;  if  other  persons, 
after  notice,  persisted  in  entering  it  the  defendant  had  the  right  to 
enforce  their  removal,  using  no  more  force  than  necessary  for  that 
purpose.  The  brakeman  did  no  more  than  the  master  had  the 
right  to  do  under  the  circumstances,  and  the  presumption  is  that 
in  doing  it  he  was  acting  within  the  scope  of  his  then  employment. 
See  ffiggif^  v.  Watervliet  Turnpike  Co,y  46  N.  Y.  23;  Jackson  y.  Sec^ 
and  Av.  R.  R,  Co.y  47  id.  274;  Cosgrove  v.  Ogdm,  49  id.  225.  There- 
fore, the  motion  for  a  nonsuit  was  properly  denied. 

There  are  several  other  exceptions  in  the  case,  but  none  which  I 
deem  it  necessary  to  discuss. 

The  more  important  question  presented  by  the  case  arises  on  the 
motion  for  a  new  trial,  on  the  ground  of  excessive  damages.  It  is 
certain  there  was  no  malice  in  this  case,  either  on  the  part  of  the 
defendant,  or  the  servant  who  did  the  act  complained  of;  it  was  sim- 
ply the  exercise  of  more  force  than  necessary  in  the  accomplislunent 
of  a  legal  act.  It  was  not  a  case,  therefore,  calling  for  punitive 
damages,  but  simply  one  for  compensation  for  the  pain,  suffering 
and  loss  of  time  occasioned  by  the  act.  Upon  this  question  no  evi- 
dence was  given  by  the  plaintiff  other  than  his  own;  no  medical 
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attendant  to  show  his  condition  was  called,  nor  any  medical  expert 
to  establish  that  the  sickness,  pains  and  sufferings,  stated  by  him- 
self, were  the  result,  natural  or  probable,  of  the  force  used;  while 
a  medical  expert  was  called  on  the  part  of  the  defense,  who  testified 
that  the  sickness  and  pains  described  by  plaintiff  were  not  the 
natural  or  probable  result  or  effect  of  the  force  used  upon  him,  and 
attributed  the  sickness  and  pains  to  causes  pertaining  to  the 
plaintiff. 

The  plaintiff's  statements  of  his  injuries,  in  their  nature  and 
duration,  are  inconsistent  with  his  condition  and  acts  after  the 
occTirrence.  His  whole  statement,  as  to  the  nature,  degree  and 
extent  of  his  injuries,  is  itnprobable  from  the  force  used  and  the 
manner  of  its  use  upon  him,  and  leaves  the  impression  that  his 
relation  of  it  is  highly  colored. 

In  actions  other  than  those  upon  contracts,  sounding  in  damages, 
it  is  strictly  within  the  province  of  the  jury  to  estimate  the  loss 
Buffered,  and  courts  are  reluctant  to  interfere,  and  will  not  interfere 
unless  there  is  manifest  abuse,  or  the  sum  is  so  large  as  to  evidence 
that  the  jury  were  affected  by  passion,  prejudice,  or  some  undue 
influence. 

In  this  action  the  sum  is  so  large  as  to  demonstrate  such  to  be  the 
case;  $5,000  is  a  sum  entirely  beyond  what  was  justified  by  the 
facts.  It  would  seem  as  if  intended  as  a  punishment  of  the  defend- 
ant, an  amount  that  would  not  have  been  given  against  a  natural  per- 
son, and  satisfies  the  mind  that  the  jury  were  unduly  influenced  by 
some  extrinsic  and  unknown  cause,  or  by  passion  or  prejudice 
against  the  defendant.  In  either  case  the  verdict  should  not  be 
avowed  to  stand. 

For  this  latter  reason  the  verdict  should  be  set  aside,  and  a  new  trial 
granted  on  payment  of  costs  of  the  circuit. 

New  trial  ordered. 


1 
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Bakek  y.  Habdeb. 

Marriediooman — eofUraet  of — tohat  doe$  not  charge  her  separate  eetate. 

Defendant,  a  married  woman,  living  with  her  husband,  gave  written  oiden, 
signed  bj  her,  to  plaintiff,  a  grocer,  like  the  following :  "  Please  let  the 
bearer  have  (naming  the  articles  and  value)  and  I  will  pay  you."  Defend- 
ant had  separate  property.  Goods  were  procured  on  the  orders  for,  and 
used  in  the  support  of,  defendant's  family.  Held,  that  defendant's  separate 
estate  was  not  chargeable  for  the  goods  procured. 

APPEAL  by  plamtiff  from  a  judgment  in  favor  of  defendant, 
entered  npon  the  report  of  a  referee. 
The  action  was  bronght  by  William  P.  Baken,  as  surviving  part- 
ner of  the  firm  of  Oillen  &  Baken,  against  Eunice  G.  Harder^  to 
recover  for  goods  sold  and  delivered.  Sufficient  facts  appear  in  the 
opinion  of  Mr.  Justice  Dakforth  herewith  given.  The  action 
was  tried  before  a  referee,  who  found  in  favor  of  plaintiff.  Defend- 
ant appealed,  and  the  judgment  was  reversed  and  a  new  trial 
ordered  at  a  general  term  held  in  March,  1873,  by  Milleb,  P.  J., 
and  Danfobth  and  Daniels,  JJ.  The  following  opinion  was 
then  delivered : 

Danfobth,  J.  The  complaint  is  for  goods  sold  and  delivered. 
Answer,  a  general  denial;  set-off ;  and  upon  the  trial  was  amended 
by  stipulation  so  as  to  embrace  the  defense  of  coverture.  The  plain- 
tiff and  one  Gillen  were  copartners  in  business  at  Bossie  on  and 
prior  to  August  23, 1865,  and  so  continued  until  April  1,  1871,  6n 
which  day  Oillen  died.  The  goods  for  which  this  action  is 
brought  were  purchased  between  the  dates  of  August  23,  1865, 
and  March  12,  1867,  and  were  sold  upon  written  orders  of  the 
defendant,  corresponding  to  those  put  in  evidence  in  this  case. 

The  defendant  was,  at  the  times  of  the  purchases,  and  is  now,  a 
married  woman,  living  with  her  husband,  Benjamin  Harder,  to 
plaintiff's  knowledge,  and  the  goods  were  purchased  for  and  used 
in  their  family.  The  plaintiff  commenced  the  account  August  23, 
1865,  by  charging  the  goods  when  sold  upon  these  orders  to  Ben* 
jamin  Harder,  the  husband  of  the  defendant,  and  continued  so  to 
charge  until  and  including  December  22,  1866,  and  after  that 
date,  under  the  same  state  of  facts,  plaintiff  commenced  to  charge 
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the  account  to  the  defendant,  and  continued  bo  to  do  until  March 
12, 1867.  The  defendant  had  and  has  separate  property  sufficient 
to  satisfy  plaintiff's  claim,  and  Benjamin  Harder,  her  husband, 
was  and  is  insolvent.  The  referee  found  in  favor  of  plaintiff  for 
all  goods  sold  subsequent  to  December  22,  1866,  and  awarded  judg- 
ment against  defendant  for  $153.50,  damages  and  costs.  Judgment 
was  entered  February  16, 1872.  This  is  an  appeal  from  that  judg- 
ment on  a  case; 

There  is  no  evidence  in  the  case  to  sustain  the  referee's  finding 
of  fact,  **  That  the  defendant  intended  to  bind  her  separate  prop- 
erty in  purchasing  the  goods  subsequent  to  December  22,  1866. " 

'^  It  is  stipulated  for  the  purpose  of  trial,  that  the  defendant,  at 
the  times  mentioned  in  the  complaint,  was  and  is,  to  plaintiff's 
knowledge,  a  married  woman,  and  that  all  the  goods  charged  on 
the  books,  except  liquors  by  the  glass,  were  sold  and  delivered  to 
defendant  on  her  orders  similar  to  those  in  evidence  ;  and  that  she 
promised  to  pay  for  them,  and  that  defendant  had  and  has  separ- 
ate property  sufficient  to  satisfy  plaintiff's  claim.  That  the  defendant 
then  lived  and  still  lives  with  her  husband,  and  that  the  goods 
were  purchased  for  and  used  in  their  family.  Further  admitted, 
that  the  husband  then  was  and  still  is  insolvent ;  and  that  the 
pleadings  shall  be  considered  amended  according  to  the  facts  proved 
and  admitted." 

The  orders  are  of  the  same  form,  and  the  recital  of  one  will 
show  the  general  character  of  all  of  them  : 


''Mr.  GiLLEN  &BAKSN — Please  to  let  the  bearer  have  three 

dollars'  worth  of  pork,  and  one  dollar's  worth  dried  apples,  and 

50  cts.  of  sugar,  and  I  will  pay  you. 

"EtTKiOB  0.  Haedeb." 

By  the  stipulation,  the  written  orders  are  made  the  contracts  for 
the  purchases  in  this  case;  and  in  not  one  of  those  orders  do  wq 
find  a  single  expression  of  intent  to  bind  the  separate  property;  nor 
is  there  a  particle  of  parol  proof  of  such  an  intention,  and  if  there 
were,  it  could  not  avail  the  respondent,  for  the  reason  that  the 
written  orders  have  been  made  the  contract,  and  parol  proof  could 
not  be  allowed  to  vary  or  change  the  terms  of  that  contract. 
Tale  V.  Dederer,  22  TS.  Y.  456.  Upon  the  orders  the  plaintiff  must 
stand  or  fall ;  the  fact  that  the  husband  was  insolvent  and  the 
defendant  had  separate  property  does  not  alter  the  case  in  the  least. 
Vol.  VI,  N.  Y.  Rep.  —  56 
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The  question  is^  did  the  defendant  in  the  contract  itself  express 
an  intention  to  bind  her  separate  property? 

By  the  common  law,  the  contracts  of  a  married  woman  were  void, 
and  cannot  be  enforced  against  her;  bat  in  equity,  a  married  woman 
might  be  charged,  proyided  she  had  separate  property,  and  expressed 
the  intention  in  the  contract  itself  to  bind  her  separate  property. 
Vale  V.  Dederer,  18  N.  T.  265 ;  S.  0.,  22  id.  450 ;  Corn 
Exchange  Ins.  Go.  t.  Babcochy  42  id.  613  ;  Whitey.  Story y  43  Barb. 
124  ;  Manchester  y.  Sahlory  47  id.  155. 

The  statutes  of  1848,  1849,  1860  and  1862  did  not  remove  any  of 
the  common-law  disabilities  from  married  women,  only  so  far  as  it 
relates  to  her  separate  property,  trade  or  business.  Her  disabili- 
ties in  reference  to  other  contracts  remain  as  it  did  prior  to  those 
statutes. 

In  the  case  at  bar,  the  contract  was  not  for  the  benefit  of  her 
separate  property,  trade  or  business  ;  it  was  for  goods  purchased 
for  and  used  in  her  husband's  family,  ordinary  supplies,  for  which 
the  husband  o^^is  liable,  unless  there  is  a  specific  agreement,  as  in 
Smith  y.  AUeny  1  Lans.  105. 

A  married  woman  may  not  charge  her  separate  property  with 
liability  from  which  it  derives  no  benefit,  without  a  written  instrn- 
'  ment  expressing  such  intention.  Shorter  y.  Nelson,  4  Lans.  114; 
Ledlie  y.  Vroomany  41  Barb.  109 ;  Kdso  y.  Tabory  52  id.  125.  A 
promise  to  pay  expressed  in  the  contract  cannot,  by  any  fiction,  be 
construed  as  an  intent  to  pay  out  of  any  particular  fund,  to  wit, 
her  separate  property.  YaU  y,  DedereVy  18  N.  Y.  273.  The  ordew 
being  the  contracts,  the  goods  not  being  for  her  separate  property, 
trade  or  business,  and  there  being  no  intent  expressed  in  the  con- 
tract to  charge  her  separate  property,  the  defendant  is  not  liable. 
Yah  y.  Dederery  18  N.  T.  265. 

A  new  trial  is  granted,  with  costs  to  abide  the  event. 

The  cause  was  retried  in  November,  1873,  before*  the  same 
referee,  who  rendered  judgment  in  favor  of  defendant.  From  that 
judgment  this  appeal  was  taken. 

D.  Magonsy  Jr.,  for  appellant. 

Vary  A  StonSy  for  respondents. 

Present — Lbabned,  P.  J.,  Boabdhak  and  James,  J  J. 


J 


APRIL  TERM,  1875.  443 


Baken  v.  Harder. 


BoABDKAiir,  J.  Upon  a  former  appeal  in  this  action  from  a 
judgment  rendered  in  favor  of  the  plaintifF,  the  judgment  was 
reversed  and  a  new  trial  granted,  upon  the  ground  that  the  plain- 
tiff's claim  was  for  the  benefit  and  advantage  of  defendant's  hus- 
band, and  in  no  respect  for  the  benefit  of  defendant's  separate 
estate,  and  that  defendant  had  not  charged  her  separate  estate 
with  the  payment  of  the  debt.  See  opinion  by  Danfobth,  J., 
supra.  That  decision  covers  aU  the  questions  now  before  us  upon 
this  appeal,  from  a  judgment  rendered  by  the  same  referee,  upon 
substantially  the  same  evidence,  unless  later  aathorities  satisfy  us 
that  such  former  decision  was  wrong. 

I  have  examined,  with  some  care,  the  cases  cited,  and  find  noth- 
ing inconsistent  with  such  former  opinion.  In  BlanJce  v.  Bryant y 
MSS.  opinion  of  Oboveb,  J.,  it  was  held  that  the  contract  was  for 
the  benefit  of  the  defendant's  separate  estate.  In  Maxon  v.  Scott, 
55  N.  Y.  247,  a  married  woman's  parol  contract,  engaging  board 
for  herself  and  husband,  promising  to  pay  therefor,  and  charging 
her  separate  estate  with  such  payment,  was  held  to  be  valid  and 
binding  upon  her.  It  differs  from  Yale  v.  Dederer,  18  N.  Y.  265  ; 
S.  0.,  22  id.  450,  in  applying  to  parol  contracts,  founded  on  a  good 
consideration,  the  same  rule  that  is  established  in  the  latter  case  to 
written  contracts. 

In  Kelty  v.  Long,  4  N.  Y.  Sup.  163,  fumituri9  bought  by  the 
wife,  for  a  house  owned  by  her,  is  held  to  be  for  the  benefit  of  her 
separate  estate,  under  the  facts  proved  in  that  case,  and  the  judg- 
ment rendered,  upon  the  report  of  the  referee,  against  the  wife  was 
sustained. 

As  these  cases  do  not  impair  or  conflict  with  the  former  decision 
of  this  court  in  this  case,  and  as  the  facts  upon  which  it  is  now 
presented  to  us  appear  to  be  substantially  the  same,  the  judgment 
must  be  affirmed,  with  costs. 

James,  J.,  dissented. 

Judgment  affirmed. 
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Married  woman —eontraet  ^ — tohat  i$  not  charge  on  upa/raU  estate, 

A  married  woman,  liTing  with,  her  husbaad  and  dLUdren,  lor  which  the  has- 
band  ordinarily  provided,  promised  to  become  reeponaible  for  proviaioai  to 
be  famished  for  the  support  of  the  fkmiljr.  She,  at  the  time,  stated  thftt 
she  owned  certain  separate  property,  and,  after  the  debt  was  contracted, 
promised  to  pay  it.  EM,  that  not  having  made  the  debt  a  charge  on,  sod 
it  not  being  for  the  benefit  of,  her  separate  estate,  each  estate  was  not  liable 
therefor. 

APPEAL  by  defendant  from  a  judgment  in  faTor  of  plaintiif, 
entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  James  Weir  against  Gertrade  Groat, 
to  recorer  for  groceries  and  provisions  sold  by  plaintiff  to  the 
defendant.  She  is  a  married  woman,  having  a  separate  estate,  and 
living  with  her  husband  and  children,  for  whom  the  husband 
ordinarily  provides.  The  husband  had  been  buying  on  credit  of 
plaintiff,  until  the  plaintiff  would  not  trust  him  any  longer.  He 
then  saw  the  defendant  at  her  house,  and  the  following  contract  was 
made  between  them :  She  said,  '^  Would  I  give  her  a  book ;  she 
wanted  to  trade  on  a  book.  I  told  her  yes,  I  would  give  her  a 
book  if  she  would  be  responsible.  She  said  she  would  be  respon- 
sible. I  told  her  I  would  not  trust  her  husband^  and  she  said 
she  would  not  ask  me  to  trust  him,  but  that  every  thing  that  was 
got  she  would  be  responsible  for/'  At  the  same  time  she  said  she 
owned  that  property,  meaning  the  house  and  lot  where  they  lived. 
After  the  debt  was  made,  she  promised  to  pay  it  This  is  the  only 
evidence  of  an  intent  to  charge  her  separate  estate  with  the  pay* 
ment  of  this  debt  On  this  evidence,  the  referee  finds,  as  a  fekci, 
that  she  agreed  to  pay  for  the  same  out  of  her  separate  estate. 
From  the  judgment  against  her  she  appeals. 

Oeo.  Day  and  R.  A.  Parmmter,  for  appellant 

Albert  Smith  and  Irving  Browne,  for  respondent,  cited  MaxoH 
V.  Scott,  56  K  Y.  247,  261 ;  Yah  v.  Dederer,  22  id.  466,  460 ;  Com 
Ex.  Ins.  Co.  V.  Babcochy  42  id.  644 ;  KeiUy  v.  Long,  4  N.  T.  Sup. 
163  ;  Owen  v.  Cawley,  42  Barb.  106 ;  Jaquei  v..  M.  R  Church,  17 
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Johns.  581 ;  Buckley  v.  TTrffe,  83  N.  T.  618  ;  Southwick  v.  South- 
wick,  9  Abb.  (N.  S.)  109 ;  S.  0.,  49  N.  Y.  618 ;  White  v.  McNett, 
33  id.  380 ;  BcUlin  v.  DiUaye,  37  id.  35  ;  Gardner  t.  Gardner,  7 
Paige,  112  ;  Quassaic  Nat.  Bank  y.  WaddMy  3  K  Y.  Sup.  684. 

present — Leabnbd,  P.  J.,  Bo  abdmak  and  James,  J  J. 

Bo ABDKAiir,  J.  The  case  of  Baken  v.  Harder,  ante^  p.  440,  decided 
at  this  term,  presents  the  samoiegal  question  upon  the  same  state  of 
facts,  and  is  decisiye.  It  cannot  be  claimed  that  this  debt  benefited 
her  estate,  and  thereby  became  a  charge.  It  was  the  husband's 
duty  to  support  the  family,  and  he  was  the  person  benefited  by  the 
property  bought. 

In  order  to  charge  her  estate  therefor,  she  must  express 
such  intention  in  her  contract.  This  she  has  not  done.  The 
respondent  labors  under  the  false  idea  that  such  intention  may  be 
inferred  from  her  simple  promise  to  pay.  That  would  destroy  the 
only  distinction  now  remaining  between  the  contracts  of  a  married 
and  unmarried  female.  No  case  goes  to  that  extent.  In  Maxon 
T.  Scott,  66  N.  Y.  251,  the  court  says :  ^'  The  charge  may  be  made 
by  an  oral  contract,  made  upon  a  good  consideration,  expressing 
such  an  intention  equally  as  though  the  contract  was  reduced  to 
writing.''    It  must  te  expressed. 

In  Kelty  y.  LoTtg,  4  N.  Y.  Sup.  163,  and  Owen  y.  Cawley,  42 
Barb.  105,  the  property  was  bought  for  the  benefit  of  the  separate 
estate,  and  for  that  reason  the  wife  was  held  liable. 

The  wife  may,  if  she  pleases,  charge  her  property  with  any  debt, 
but  it  is  only  when  it  benefits  her  estate  that  the  intent  to  charge 
it  thereon  becomes  unnecessary.  In  all  other  cases  such  intent  to 
charge  must  be  a  part  of  the  cqntract. 

The  authorities  to  sustain  these  principles  are  too  familiar  to 
need  citation.  The  referee,  therefore,  erred  in  finding,  from  the 
eyidence  in  the  case,  an  agreement  to  bind  and  charge  her  separate 
estate  made  by  the  defendant  in  connection  with  this  debt 

For  this  reason  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granted. 
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Fraudulent  representoHam — vihat  cbre  such.    EMence—r^inUaUon  a»  to  pMV- 

niary  retpofmbUUff, 

Defendant,  as  part  of  the  parchase-monejr  for  personal  property,  gave  plain- 
tiff the  note  of  H.,  which  plaintiff  took  upon  defendant's  represctntation  thit 
H.  had  two  farms  and  only  $8,000  dehts,  and  that  H.  was  as  good  as  M.,  a 
person  reputed  to  be  pecuniarily  well-oC  At  the  time  there  were  upon  the 
farms  of  H.,  which  were  worth  $15,000,  mortgages  to  the  amount  of  $12,000, 
and  H.  was  otherwise  indebted  $8,000.  Eight  months  afterward,  when  the 
note  became  due,  a  Judgment  against  H.  was  obtained  and  an  execation 
issued  thereon  was  returned  nuUa  bona.  Defendant  refused  to  indorse  or 
guaranty  the  note  when  he  gave  it  to  plaintiff.  About  the  same  time,  defend- 
ant disposed  of  other  notes  of  H.,  to  other  persons,  making  slmiliar  leprS' 
sentations.  Held,  sufficient  to  justify  a  jury  in  finding  that  the  representip 
tions  made  by  defendant  were  false  in  fact,  and  that  defendant  knew  of 
their  falsity. 

Plaintiff,  while  testifying  in  his  own  behalf,  was  asked  if  M.  was  reputed  to 
have  wealth.  HM,  proper  upon  the  question  of  the  falsity  of  the  repre- 
sentations made  as  to  the  responsibility  of  H. 

APPEAL  by  defendant  from  a  judgment  in  fayor  of  plaintiff, 
entered  upon  the  verdict  of  a  jury. 

The  action  was  brought  by  John  S.  Slingerhmd  against  Erasmiu 
Bennett  to  recover  for  a  fraud  of  defendant  in  putting  off  upon  the 
plaintiff  a  promissory  note  of  $500  against  one  Houck,  which  proved 
uneoUeciable.  On  the  trial  plaintiff^  who  was  sworn  as  a  witness 
on  his  own  behalf,  was  asked  these  questions,  o)i  the  direct  examin- 
ation, with  reference  to  one  Moss  Slingerland. 

Question.  *'  You  know  he  was  reputed  to  have  wealth?  "  Ques- 
tion. ^'He  was  generally  reputed  to  be  a  man  of  property?" 
Defendant's  counsel  objected  to  these  questions;  but  they  were 
allowed,  and  the  witness  answered  them  affirmatively.  Such  othei 
facts  as  are  material  appear  in  the  opinion. 

J.  JEf.  ClufSy  for  appeUant. 

Amasa  J.  Parker,  for  respondent. 

Present — James  and  Boabbmak, 'JJ. 

BoABDHAK,  J.     The  defendant,  in  transferring  this  note  to 
plaintiff,  made  representations  that  the  note  was  perfectly  good; 
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that  Honck  owned  two  farms  in  Bethlehem  and  had  only  $3^000 
against  him;  that  he  was  as  good  as  Moss  Slingerland  or  either  of 
the  parties. 

Upon  the  larial,  it  appeared  beyond  controversy  that  the  two 
farms  were  mortgaged,  at  the  time  of  the  transfer  of  the  note,  for 
$12,000  and  over;  that  the  property  was  worth  abont  $15,000,  and 
that  Honck  was  indebted  otherwise  about  $3,000.  It  also  appeared 
that  when  the  note  became  due  about  eight  months  after  it  was  put 
into  judgment,  an  execution  issued  upon  such  judgment  was 
returned  unsatisfied.  Moss  Slingerland  was  proved,  by  reputa- 
tion, to  be  a  man  of  a  good  deal  of  property.  It  cannot  success- 
fully be  maintained  that,  upon  such  evidence,  the  jury  was  not 
justified  in  finding  the  representations  made  by  defendant  false  in 
fact 

To  show  an  intent  on  the  part  of  defendant  to  defraud  the 
plaintiff,  and  the  defendant's  knowledge  or  presumptive  knowledge 
of  such  falsity,  evidence  was  given  that  defendant  refused  to 
indorse  or  guarantee  this  note;  that  he  had  a  considerable  number 
of  other  notes  given  by  Houck  to  defendant;  that  all  such  notes 
were  given  for  a  patent  right,  and  that  defendant  had  sold  or 
disposed  of  such  notes  to  others  with  like  false  representations, 
about  the  same  time,  in  exchange  for  property. 

This,  and  perhaps  other  evidence,  tended  to  show  that  the 
defendant  was  acting  with  full  knowledge  of  Houck's  pecuniary 
condition  and  responsibility,  and  was  intending  to  deceive  and 
defraud  the  plaintiff  by  getting  the  note  in  suit  on  plaintiff  for 
value.  At  least  the  whole  case  presents  facts  from  which  an  infer- 
ence may  well  be  drawn  by  court  or  jury,  that  the  representations 
made  by  defendant  to  plaintiff  were  false  in  fact ;  that  defendant 
knew  they  were  false;  that  he  made  them  with  intent  to  deceive 
the  plaintiff ;  that  plaintiff  relied  thereon,  and  was  thereby  deceived 
and  defrauded,  and  that  plaintiff  suffered  in  damages  to  the 
amount  of  the  verdict  rendered  by  the  jury,  in  consequence  of  such 
deception. 

It  was  not  a  mere  representation  of  solvency  as  claimed  by  the 
appellant.  The  representation  was  that  Houck  was  perfectly  good, 
as  good  as  Moss  Slingerland;  was  possessed  of  two  farms  with  only 
a  slight  incumbrance  upon  them.  If  these  facts  had  proved  true, 
an  execution  would  scarcely  have  been  returned  nulla  bona,  eight 
months  after  the  note  was  due,  nor  would  plaintiff  have  suffered 
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any  loss.  The  returned  execution  is  prima  facie  eyidenoe  of  actual 
insolyency  at  the  date  of  the  return,  upon  which  the  jury  have  well 
found  that  such  insolyency  existed  in  July,  1870. 

The  defendant  imposed  upon  plaintiff  as  to  Houok's  property  and 
ability  to  pay  this  note.  The  aotiyity  shown  by  defendant  in  get- 
ting rid  of  the  other  notes  in  exchange  for  yariouB  kinds  of  prop- 
erty, was  strong  evidence  of  his  consciousness  that  Houck  was  not 
good,  and  the  notes  ^ould  not  be  paid. 

The  question  put  to  the  witness,  touching  the  pecuniary  respon* 
sibility  of  Moss  Slingerland,  was  proper.  His  reputation  in  the 
community  where  he  was  known,  for  being  a  man  of  property,  was 
in  yiew  of  the  parties  when  defendant  compared  Houck's  respon- 
sibility with  his.  It  was  the  only  mode  of  establishing,  by  eyi- 
dence,  the  falsity  of  the  representation  in  the  sense  and  yiew  in 
which  it  was  made.  ''  It  has  been  held  that  common  reputation  is 
the  best  eyidence  of  the  state  of  a  man's  property  when  it  comes 
in  question  collaterally."    Amsden  y.  Manchester ,  40  Barb.  158, 163. 

We  see  no  error  which  should  disturb  the  judgment  rendered  in 
this  action,  and  the  same  is  therefore  affirmed,  with  costs. 

Judgment  affirmed. 


ClOTES  y.   HOOKEB. 

CmJHet  of  Um  —  note  made,  dated  and  payable  in  this  State  neffoUated  abroad* 

Pleading — variance.     Ueury. 

A  note  made,  dated  and  payable  in  this  State  was  ^soonnted  in  Ouiada  at  the 
rate  of  twelye  per  cent  per  annnm,  which  rate  is  lawful  there.  BM,  that  the 
laws  of  this  State  goyemed  the  oontraet,  and  the  defense  of  osoiy  was 
aUowable. 

While  the  Code  has  not  relaxed  the  rule  requiring  facts  essential  to  make  out 
nauTj  to  be  stated  in  a  pleading,  as  to  yariancee,  its  provisions  are  as  appli- 
cable to  nsnry  as  to  other  cases. 

APPEAL  by  plaintiff  from  a  judgment  in  fayor  of  defendant 
entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  Edward  D.  Oloyes  against  Henry 
Hooker  and  another,  upon  a  promissory  note  indorsed  by  defend- 
ants.   Sufficient  facts  appear  in  the  opinion. 


APBIL  TERM,  1875.  449 


doyofl  y.  Hooker. 


Vary  dk  8Um$,  for  appellant 

Myerz  J  Morris^  for  xespondeait. 

PreBent — Leabitsd,  P.  J.,  Boa&dmak  and  jAHBEf,  J  J. 

Jaxss^  J.  Thk  case  comeB  here  by  appeal  upon  a  case  and 
exceptions. 

The  &ots  found  by  tbe  referee  are  not  excepted  to ;  the  only 
exceptions  noted  are  to  the  conclasions  of  law  found. 

The  action  was  to  reco?er  upon  a  promissory  note  of  $1,000^  made 
and  dated  at  Morristown,  N.  Y.,  October  11, 1872,  and  payable  at 
the  First  Nationid  Bank  of  Syracuse,  N.  Y.  The  makers  of  the 
note  were  the  firm  of  Burrows  Bros,  ft  Co.,  it  was  indorsed  by 
Ford,  one  of  said  firm,  and  by  the  defendants  as  accommodation 
indorsers.  All  the  parties  but  Ford  were,  at  the  time,  residents  of 
Morristown  aforesaid. 

The  defense  was  usury.  It  appeared  that  after  the  note  was 
made  and  indorsed,  Burrows,  one  of  the  firm,  took  this  note  and 
other  notes  to  Brockville,  Canada,  and  applied  to  one  Harditig  to 
^ndse  money ;  he  asked  Harding  to  discount  said  n«tes.  Harding 
said  he  was  short,  but  would  buy  the  notes  if  he  could  raise  the 
money.  Burrows  inquired  if  he  could  not  raise  the  money  from 
the  banks  or  from  Oloyes  (the  plaintiff),  or  from  other  persons. 
Harding  said  he  would  see.  Harding  did  apply  to  plaintiff  to  buy 
said  notes,  and  plaintiff  thought  he  would.  Afterward,  Burrows 
sold  to  Harding  the  note  in  suit,  another  note  made  and  indorsed 
by  the  same  i>arties  f o»  1500,  at  four  months ;  fiye  business  notes, 
amounting  to  $791.97,  amounting  in  all  to  $2,291.97,  and  delivered, 
as  security  for  the  business  notes,  another  note,  dated  Oct^ 
tober  11,  1872,  at  four  months,  made  by  Burrows  Bros,  ft  Gck» 
and  indorsed  by  Ford.  Said  notes  were  sold  by  Burrows  to  Hard^ 
ing  at  a  discount  of  over  twelve  per  cent  per  annunr  for  the  time 
they  had  to  run  before  maturity.  After  this  agreement  hetwecA 
Burrows  and  ^Harding,  and  the  delivery  of  the  notes^  Qatding 
sold  the  note  in  suit  for  $1,000,  the  other  $1,000  not^  delivered  ae; 
security  for  the  business  notes  and  the  $500  note^  th^  all  thre^ 
having  less  than  four  months  to  run,  to  the  plaintifC  for  $2^405^  a 
discount  of  over  ten  per  cent;  and  after  suoh  sale  to  phwtiff, 
Harding  paid  to  Burrows  the  purchase  price  of  said  x^ates«  Such 
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sale   or  sales  wore  lawful  in  Canada.    The  note  in  suit  was  at 
maturity  duly  presented  and  protested. 

The  referee  held  that  the  validity  of  said  note  mns^  be  deter- 
mined by  the  laws  of  tAis  State;  that  by  such  law  the  sale  to 
Harding  was  usurious;  that  never  having  had  a  valid  inception 
before  its  transfer  to  the  plaintiff,  it  was  in  his  hands  usurious  and 
void;  and  that  defendAnts  were  entitled  to  have  their  answer 
amended  so  as  to  conform  to  the  facts  proved. 

As  a  general  rule,  the  law  of  the  place  wh^re  contracts  purely 
personal  are  made  must  govern  as  to  their  construction  and 
validity.  In  this  case,  the  note  was  made  and  dated  in  the  State 
of  Kew  York  and  payable  in  this  State,  and,  therefore,  by  the 
laws  of  this  State,  so  far  as  the  question  of  usury  is  concerned,  it 
is  to  be  treated  as  a  New  York  contract,  and  its  validity  construed 
by  the  laws  of  this  State,  although  negotiated  in  a  foreign  country 
at  a  rate  lawful  there,  but  usurious  here.  Ouriis  v.  Leaviit, 
15  N.  Y.  9,  227;  JeweU  v.  Wright,  30  id.  269;  Cope  v.  Wheekfy  41 
id.  303.  Under  the  laws  of  this  State  the  negotiation  of  the  note 
in  suit  was  usurious,  which  rendered  the  same  void.  I  am  aware 
that  these  cases  in  the  Court  of  Appeals  have  been  reviewed  by  the 
Supreme  Court  of  ^uffalo  in  Bowen  v.  Bradly,  9  Abb.  N.  S.  395, 
and  pronounced  unsound;  still  we  feel  bound  to  follow  the  appel- 
late court. 

It  is  stated  in  the  findings,  that  the  rate  was  deducted  from  these 
notes  at  the  time  of  sale,  and  I  think  that  finding  was  warnmted 
by  the  evidence. 

In  pleading  usury  the  transaction  should  be  correctly  set  out  in 
substance.  I  think  the  answer  does  iltibstantiaUy  state  the 
transaction  as  proved,  and  as  found  by  the  referee.  It  is 
claimed  that  the  answer  sets  up  usury  in  the  purchase  by  the 
plaintiff,  and  that  there  was  no  usury  in  such  purchase.  That^ 
however,  depends  upon  Harding's  true  position  in  the  transaction. 
Was  he  in  reality  the  purchaser  from,. or  the  agent  of,  Burrows?  If 
a  purchaser,  the  transaction  with  him  was  usurious;  if  an  agent, 
the  transaction  with  plaintiff  was  usurious.  As  it  affected  the 
defendants,  the  transaction  was  usurious  whichever  way  is  the 
truth.  And  it  is  even  now  quite  difficult  to  determine  Harding's 
position.  He  made  the  contract  of  purchase,  but  did  not  pay 
therefor  until  after  the  sale  to  plaintiff.  But  as  this  was  only  a 
question  of  pleading,  the  usury  being  ( stablished,  it  was  proper  to 
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aDow  the  answer  to  be  confornied  to  the  facts  proTed.  It  is  one  of 
the  cases  contemplated  by  section  173  of  the  Gode.  While  the 
Code  has  not  relaxed  the  rule  requiring  facts  to  be  stated  in  a 
pleading,  essential  to  make  ont  nsnry,  as  to  yariances  its  proyisions 
are  as  applicable  to  usury  as  to  other  causes. 

It  was  held  in  Cailin  v.  Ounter,  11  N.  Y.  368,  that  when  on  the 
trial  the  evidence  tended  to  proye  an  usurious  agreement,  but 
differing  from  the  one  alleged  in  the  answer  in  several  particulars, 
but  not  in  its  entire  scope  and  meaning,  the  plaintiff  giving  no 
proof  that  he  was  misled  thereby  to  his  prejudice,  the  variance 
should  be  deemed  inunateriaL 

The  case  was  properly  disposed  of,  and  the  judgment  should  be 
aflSrmed. 

liBASinsD,  P.  J.    I  think  we  are  bound  by  the  decision  in  Jewett 

V.   Wright   until  it  shall   be  reversed  or  qualified;   therefore  I 

concur. 

Judgment  affirmed. 


Moose  v.  McCarthy. 

Leaee — vihat  doee  not  amawU  to  renewal  of,  by  tenant  —  eurrender  of. 

Defendant  leased  premlfleB  for  three  Jrears  with  privilege  of  two  years  more  at 
same  rent.  He  occupied  the  premises  fifteen  months,  when  he  left  the  samein 
posaowdon  of  one  K.,  with  the  landlord's  knowledge.  K.  continaed  to  pay  rent 
until  the  expiration  of  fiie  three  years  and  occupied  the  premises,  paying 
rent  for  about  four  months  longer.  When  he  left,  he  deliyered  the  key  to  the 
landlord,  who  accepted  it  and  within  two  years  relet  the  premises,  ffeld^ 
(1)  that  the  only  obligation  defendant  assumed  was  the  rent  for  the  term  of 
three  yean ;  he  was  not  bound  by  the  acts  of  K.  in  remaining  longer,  and 
such  remaining  did  not  operate  to  extend  the  lease  as  to  defendant ;  and  (2) 
that  acceptaaee  of  the  key  and  re*reiiting  the  premises  worked  a  legal  sur- 
render and  terminated  the  lease. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  Rensselaer  B.  Moore  against  John 
McCarthy,  to  recover  rent  alleged  to  be  due.    SufScient  facts  ap- 
pear in  the  opinion. 
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OhurchiU  <6  Nutting f  for  appellaat* 

WatwB  d  Sands,  for  respondent. 

Present — Lbabkbd^  P.  J.,  Boabdhak  and  Jambs^  J  J. 

.  James,  J.  This  action  was  to  recover  money  alleged  to  be  due 
for  rent  under  a  sealed  lease  made  between  plaintiff  and  defendant, 
whereby  the  latter  leased  of  tVe  former  certain  premises  for  the 
term  of  three  years  from  the  1st  day  of  January,  1869,  ending  on 
the  31st  day  of  December,  1871,  with  the  pririlege  to  defendant 
of  two  years  longer  term,  after  tiie  termination  of  the  first  term,  at 
the  same  rent. 

The  defendant  entered  and  occupied  for  fifteen  months,  he  then, 
haying  paid  the  rent  to  that  date,  left  the  premises,  one  Kinney 
being  in  possession  with  plaintiff's  knowledge.  Kinney  continued 
to  occupy,  paying  rent  to  plaintiff  to  May  8,  1872,  when  he  left, 
deliyering  the  key  to  plaintiff,  and  he  accepting  it. 

From  May  8, 1872,  to  September  1,  1873,  the  premises  remained 
unoccupied.  The  plaintiff  rented  a  portion  October  1, 1872,  and 
the  whole  September  1,  1873. 

The  referee  held  that  Kinney  was  a  sub-tenant  of  defendant,  and 
that  his  holding  oyer  after  the  term  of  the  lease  expired  was  an 
election  by  defendant  to  ayail  himself  of  the  priyilege  giyen  by  the 
lease  for  two  years  more,  and  that  he  thereby  became  liable  to 
plaintiff  for  the  two  years'  rent  from  January  1,  1872,  to  December 
31, 1873,  and  directed  a  judgment  for  the  bsJonce  not  realised  from 
other  actual  occupants. 

In  this  I  think  the  learned  referee  erred.  The  only  obligation 
the  defendant  had  assumed  was  the  rent  for  the  term  of  three  yean. 
He  was  not  bound  to  giye  the  lessee  notice  of  its  expiration — the 
lease  spoke  for  itself.  Defendant  had  the  option  of  extending  the 
lease  two  years,  but  no  other  person,  by  his  acts,  or  default,  could 
exercise  that  option  for  him,  without  his  knowledge  or  consent 
Unless  defendant  gaye  notice  of  his  election  to  continue  the  lease, 
it  was  the  lessor^s  duty  to  know  who  occupied  his  premises.  Jams 
y.  Pope,  19  N.  T.  824. 

The  referee  was  wrong  for  another  reason.  After  the  e)cpiration 
of  the  term  there  was  a  surrender  and  acceptance.  Accepting  the 
key  and  re-renting  the  premises  worked  a  legal  surrender  and  tsr- 
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minated  the  lease,  at  least  from  the  time  of  the  first  re-renting,  if 
not  from  tl^e  time  of  accepting  the  key. 

In  either  yiew,  the  judgment  was  wrong  and  a  new  trial  must  he 
grant^,  costs  to  ahide  the  event. 

Leabi^Dj  p.  J.    I  concur  upon  the  first  ground  stated. 

JtutgtnerU  reversed  and  new  trial  granted. 


Hathaway  y.  Howsll. 

AmuMmi  —  en  judgment  n<ft  entered  invalid,  and  not  made  valid  hy  eubeequeni 

en^  ef judgment. 

An  execation  ledted  that  a  Jadgment  under  which  it  was  iasned  was  entered 
the  26th.  The  execution  bore  date  and  was  delivered  to  the  sheriff  on  the 
same  day,  and  he  made  a  levy  upon  personal  property  thereander.  The 
Judgment  upon  which  it  purported  to  be  Issued  was  not  entered  until  the 
Seth.  HMt  that  the  execution  was  void  when  issued,  and  the  levy  made 
thereander  invalid,  and  that  the  subsequent  entry  of  the  judgment  did  not 
give  validity  to  the  execution. 

APPEAL  hy  plaintiff  from  a  judgment  in  favor  of    defendant 
entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  Oalrin  L.  Hathaway  against  Edwin 
W.  Howell,  to  recover  the  possession  of  personal  property.    Suf- 
ficient facts  appear  in  the  opinion. 

R.  T.  Turner t  for  appellant. 

8.  B.  Ibmlinean,  for  respondent. 

Present  —  Lbabkbd,  P.  J.,  Boabdhan  and  Jahbs,  J  J. 

Jambs,  J.  This  was  an  action  to  recover  the  possession  of  cer- 
tain hotel  furniture  of  the  value  of  110,000. 

The  case  was  once  before  tried,  and  the  defendant  had  a  judg- 
ment ;  it  was  afl&rmed  at  general  term  but  reversed  by  the  Oom- 
misaion  of  Appeals.    54  N.  Y.  97. 
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The  defendant,  as  sheriff  of  Chemnng  county,  justified  taking 
and  holding  the  property  under  and  by  yirtue  of  an  execution 
against  one  Slater,  dated  May  26,  1866,  reciting  a  judgment  of 
that  date  as  the  basis  for  its  issue.  '  It  was  shown  that  papers  were 
prepared  for  obtaining  a  judgment  by  confession  on  Saturday  evening. 
May  26th,  and  left  in  the  clerk's  office  to  be  entered  up  after  hours, 
but  such  judgment  was  not,  and  could  not  be,  perfected  until  eight 
o'clock  on  Monday  the  28th.  This  execution  was  issued  and  delivered 
to  the  sheriff  on  May  26th,  with  directions  to  levy,  and  a  levy  was 
made  on  that  day.  On  the  former  appeal,  the  commission.held  tiiat  an 
execution  against  property  did  not  vest  any  right  or  title  to  the 
execution  debix)r's  property  in  the  sheriff  until  actual  levy  made, 
and  that  a  levy  must  be  made  during  the  life  of  the  execution ; 
that  this  execution  was  void  ;  and  that  no  title  was  acquired  by  the 
sheriff  by  his  levy  on  the  26th ;  that  the  judgment  against  Slater 
did  not  become  perfected  until  eight  a.  m.,  on  the  28th,  and  no 
levy  was  shown  to  have  been  iftade  after  that  date,  within  the  life 
of  the  execution. 

On  the  second  trial,  the  dtf  endant  undertook  to  show  that  a  new 
levy  was  made  with  this  execution  after  eight  o'clock  on  Monday, 
the  28th. 

The  first  question  is,  was  the  finding  of  the  referee  in  the 
affirmative  on  that  question  against  the  evidence  in  the  case  ?  The 
second  question  is,  conceding  such  new  levy  to  have  been  made, 
had  the  execution  validity  ? 

The  burden  of  establishing  the  first  proposition  was  upon  the 
defendant;  two  witnesses  were  called  for  that  purpose — himself  and 
his  attorney.  The  attorney  testified,  in  substanoe,  that  on  the 
morning  of  the  28th  he  directed  the  sheriff  to  make  a  new  levy, 
because  the  levy  of  the  26th  was  invalid  and  of  no  use;  that  he  did 
not  then  regard  the  levy  of  Saturday  night  as  valid,  and  had  never 
changed  that  opinion;  that  he  went  with  the  sheriff  to  the  Hatha- 
way house,  where  the  property  was,  and  told  Slater  he  had  brought 
the  sheriff  there  to  make  a  new  levy,  and  Slater  and  the  sheriff 
we^t  to  look  at  the  property  for  that  purpose. 

The  defendant  testified  in  substance^  that  he  met  tne  attorney 
on  the  morning  of  the  28th  near  the  Hathaway  house;  that  some- 
thing was  said  about  making  a  new  levy,  and  tlvat  he  did  then  go 
and  make  a  new  levy. 

This  testimony  is  in  conflict  Vith  all  the  facts  surrounding  the 
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oase,  and  inoonsisteut  with  itself.  The  execation  bore  date  May 
26th;  it  recited  a  judgment  of  the  26th  as  the  authority  on  which 
it  was  based;  it  was  issued  and  delivered  to  the  sheriff  on  the  26th; 
the  entry  of  its  reception  on  the  back  was  as  of  the  26th;  the  sheriff 
was  directed  to  leyy  on  that  day  and  did  levy  on  that  day^  and 
indorsed  his  leyy  as  on  that  day,  and  no  other  levy  since  was  noted 
on  the  writ;  subsequently  a  notice  of  sale^  under  said  levy  as  of 
that  date,  was  posted;  the  answer  in  the  case  states  the  levy  as  of 
the  26th,  and  avers  no  other  levy;  and  on  the  former  trial  the  action 
was  defended  on  the  sole  ground  that  the  levy  of  the  26th  waa 
valid.  ^  The  attorney,  in  now  testifying  that  he  directed  a  new  levy 
because  he  knew  the  former  levy  was  invalid,  and  had  never  changed 
his  mind  on  that  question,  is  stultified  by  his  acts  as  attorney  in 
justifying  under  the  first  levy,  and  by  endeavoring  to  sustain  its 
legality. 

This  idea  of  a  new  levy  seems  an  afterthought,  necessitated  by 
the  reversal  of  the  former  judgment  in  the  Commission  of  Appeals; 
and  the  pretense  of  a  second  levy  is  so  niuch  in  conflict  with  estab- 
lished facts  as  to  be  unworthy  of  belief.  It  is  not  a  case  of  conflict 
of  testimony  between  witnesses,  whereby  the  finding  of  the  primary 
tribunal  is  conclusive,  but  more  a  case  of  certainty  against  uncer- 
tainty, of  actual  facts  against  interested  testimony.  In  my  judg- 
ment the  finding  was  against  the  evidence. 

The  next  question  is,  the  effect  of  the  judgment  entered  on  the 
28th  upon  the  execution  issued  and  delivered  on  the  26th.  An 
execution  is  a  judicial  writ,  and  must,  to  be  valid,  be  based  upon  a 
judgment  of  some  court;  otherwise  it  is  not  the  mandate  of  the 
court,  but  simply  that  of  its  author.  . 

An  execution  may  be  drawn  up  and  delivered  to  the  sheriff  as 
agent,  to  be  held  until  a  judgment  is  perfected,  and  it  will  then  be 
yalid,  providing  it  conforms  to  the  judgment  in  recitals  and  date. 
But  such  was  not  this  case.  This  execution  was  issued  as  upon  an 
existing  judgment,  delivered  to  the  sheriff,  as  sheriff,  for  immediate 
execution,  and  was  levied.  It  was  not  a  case  of  mistake,  but  of 
intention;  it  was  void;  it  was  but  the  individual  mandate  of  the 
attorney  who  signed  it;  and  being  void  could  not,  by  a  subsequently 
perfected  judgment,  become  a  process  of  the  court  and  validated. 
It  was  not  changed,  and  could  not  be  changed  by  the  entry  of  a 
subsequent  judgment;  it  remained,  as  it  was  issued,  void. 

It  was  argued  that  the  Commission  of  Appeals  held,  that,  although 
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this  pretended  execution  was  inoperative  when  delivered,  it  became 

operative  on  the  morning  of  the  28th.     That  is  a  mistake;  the 

court  did  not  so  decide;  such  was  the  expression  by  one  of  the  oom- 

missionerSy  dissented  from  by  another,  and  not  passed  npon  by  the 

court     See  64  N.  Y.  102-113.    The  point  was  not  before  the  court; 

the  case  presented  no  pretense  of  a  subsequent  levy;  the  expression 

of  an  opinion  on  that  point,  either  by  the  Commission  of  Appeals 

or  this  court,  was  obti&r. 

The  judgment  is  reversed  and  a  new  trikl  granted,  costs  to  abide 

the  event. 

Judgment  reversed  and  new  trial  granted. 


Beatty  y.  Mtbbb. 


Praetioe  —  on  appeal  from  eourUy  court  —  appeai  ma/y  he  made  flwn  judgment 

» 

In  acUonB  originating  in  the  county  oonrt,  an  appeal  to  the  general  term  maf 
be  made  from  the  Jadgment,  and  the  ezoeptions  taken  on  the  trial  in  the 
oonntj  ooart  maj  be  reyiewed ;  bat  on  such  an  appeal  the  general  term  hM 
no  jurisdiction  to  review  the  verdict  of  the  jurj. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  verdict  of  a  jury  in  a  county  court 
The  action  was  brought  by  Elijah  Beatty  against  Augustus 
Myers  to  recover  damages  for  slander.    Sufficient  facts  appear  in 
the  opinion. 

Charles  A.  Fowler,  for  appellant 
A,  SchoonmaJcer,  Jr.,  for  respondent 

Present — Lbabned,  P.  J.,  Boabdmak  and  Jambs,  J  J. 

James,  J.  This  was  an  action  for  slander,  ori^nating  in  the 
county  court  of  Ulster.  The  plaintiff  had  a  verdict.  The  defend- 
ant moved  for  a  new  trial  on  the  minutes,  which  was  denied. 
Judgment  was  entered  on  the  verdict.  A  case  and  exceptions  vas 
made  and    settled.      From  that   judgment   the  defendant  has 
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appealed.  No  appeal  appears  to  have  been  taken  from  the  order 
denying  a  new  trial. 

It  is  insisted  that  this  court  has  not  jurisdiction  to  entertain  an 
appeal  from  a  judgment  of  a  county  court  upon  a  case  and  excep- 
tions in  the  first  instance;  that  a  motion  for  a  new  trial  upon  the 
case  and  exceptions  in  the  county  court,  and  an  appeal  from  the 
order  granting  or  denying  the  motion,  is  the  only  way  this  court  can 
acquire  jurisdiction  to  reverse  a  judgment  and  grant  a  new  trial  on 
exceptions  in  a  case  tried  in  the  county  court.  There  is  certainly 
great  conflict  of  opinion  among  the  judges  upon  this  question  in  cases 
arising  in  the  justices'  court  and  afterward  tried  in  the  county 
court.  On  one  side,  see  Garter  y.  Werner,  27  How.  385;  Simmons 
y.  Shermany  30  id.  4  On  the  other  side,  see  Monroe  y.  Monroe, 
27  How.  208  ;  Boughton  y.  Mitchell,  29  id.  68 ;  Dixon  y.  Buck, 
42  Barb.  70.  I  do  not  propose  to  review  or  in  any  way  express  an 
opinion  as  to  whicb  of  this  class  of  cases  is  correct.  The  present 
case  is  distinguishable  from  those,  it  haying  originated  in  a  county 
court;  that  court,  since  the  decisions  of  the  former  cases,  having 
been  invested,  by  the  amended  constitution,  with  original  jurisdic- 
tion in  a  certain  class  of  cases,  of  which  this  is  one. 

In  actions  so  commenced,  I  think  the  practice  on  appeals  there- 
from should  conform  to  the  practice  on  appeals  from  cases  tried  at 
circuit.  Such  practice  is  warranted,  if  not  authorized,  by  the 
Code,  and  should  be  sustained  by  the  courts;  Oode,  §§  325,  330, 
344,  346.  Therefore,  on  this  appeal  from  the  judgment,  the 
exceptions  taken  on  the  trial  in  the  county  court  may  be  reviewed. 
Bat  on  this  appeal  this  court  has  not  jurisdiction  to  review  the 
verdict  of  the  jury.  If  the  defendant  desired  a  review  of  such 
verdict,  he  should  have  appealed  from  the  order  denying  a  new 
trial  in  the  motion  made  upon  the  minutes.  Bedell  v.  Com.  Mut. 
Ins.  Co.,  3  Bosw.  147;  Thurber  v.  Townsend,  22  N.  Y.  517. 

I  have  carefully  read  the  case  and  considered  the  defendant's 

offers  of  evidence,  the  court's  charge,  and  the  defendant's  requests 

to  charge,  and  the  court's  refusal     I  do  not  find  any  error  material 

to  the  case,  or  any  thing  requiring  a  separate  discussion.     The 

exceptions  are,  mostly,  to  immaterial  matter,  often  trivial,  and  the 

offers  of  evidence  seem  as  if  intended  solely  to  annoy  and  exasperate 

witnesses. 

The  judgment  is  affirmed. 

Judgment  afflrmed. 

Vol.  VI,  N.  Y.  Ekp.  —  5 
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Clow  v.  Van  Loan. 

CknutUtOional  law—  Laws  1856,  ehap.  847,  ccmHituiumal.  Turnpike-- individ- 
ual owning  may  iwfor  penaUiffar  running  gats,  in  ki$  awn  name.  Chrpora- 
turn — Hab&ity  iofmfeU  charter  cannoi  be  tetup  eoUateraUy,  Juetiet^t  eauri 
—  what  is  not  question  of  tiUe^  ousting  ofjurisdieUon, 

» 

Laws  1855,  chap.  847,  authorizing  the  sale  and  transfer,  by  a  turnpike  com- 
pany, of  its  corpprate  rights  and  franchises  to  any  person  or  corporation,  hdd 
constitutional.  Hdd,  also,  that  an  individual  could,  under  such  act,  take, 
enjoy  and  convey  such  franchises,  and  his  grantee  could  maintain  an  action 
in  his  own  name  to  recover  the  penalty  provided  by  Laws  1855,  chap.  485, 
against  one  running  a  toll-gate  on  such  turnpike. 

iTattl  further,  (1)  that  it  was  immaterial  in  such  action  that  the  company  had 
ceased  to  exist ;  or  (2)  that  it  had  rendered  itself  liable  to  forfeiture  of  its 
franchise  by  misuser  or  omissions,  no  judicial  proceedings  for  forfeiture  hay- 
ing been  instituted.  » 

Plaintiff  was  in  possession  of  the  turnpike  under  a  deed,  whidi  he  introdneed 
in  evidence.  Defendant  did  not  dispute  the  title  by  proof.  HM,  not  to 
involve  a  question  of  title  to  real  estate  so  as  to  oust  a  jostice'a  court  of 
jurisdiction. 

APPEAL  by.defendant  from  a  judgment  in  favor  of  plaintiff  in 
the  Oreene  county  court. 

The  action  was  brought  by  Gasper  Glow  against  John  I.  Van 
Loan,  in  a  justice's  courts  to  recover  penalties  for  running  a  toU- 
gate  on  a  turnpike.  The  answer  was  a  general  denial;  payment; 
that  action  was  not  properly  brought  in  the  name  of  plaintiff;  that 
defendant  was  exempt  from  paying  toU;  that  plaintiff  was  not 
entitled  to  maintain  the  action,  and  no  cause  of  action  existed. 
Judgment  was  rendered  in  favor  of  the  plaintiff  for  $34. 35,  and  was 
afSrmed  upon  appeal  to  the  county  court 

By  Laws  1855,  chap.  347,  §  1,  it  is  provided  that  *'  the  president 
and  directors  of  the  eastern  branch  of  the  Schoharie  Turnpike  Boad 
Company  may  sell  said  turnpike  to  any  man  or  company  of  men, 
under  their  corporate  seal,  whenever  the  stockholders,  holding  and 
owning  two-thirds  of  the  stock  of  said  company,  shall,  in  writing, 
consent  to  such  a  sale,  which  shall  be  acknowledged  before  an  officer 
authorized  to  take  the  acknowledgment  of  deeds,  which  acknowl- 
edgment shall  be  recorded  in  the  county  clerk's  office  in  which  said 
turnpike  road  is  situated;  whereupon  said  purchaser  or  purchasers 
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shall  be  endowed  with  all  the  benefits  and  emoluments  of  said  turn- 
pike company,  and  subject  to  all  the  laws  of  the  same." 

In  October,  1855,  an  instrument  was  executed  by  persons  claim- 
ing to  be  the  president,  secretary  and  treasurer,  and  two  directors 
of  said  company,  reciting  that  they  owned  two-thirds  of  the  stock, 
and  consented  to  a  sale  of  the  road;  this  was  acknowledged  and 
recorded  in  the  Greene  county  clerk's  office;  the  road  being  situated 
in  Oreene  county.  On  the  5th  day  of  December,  1855,  the  same 
persons  executed  a  deed,  under  what  was  termed  the  corporate  seal 
of  said  company,  conveying  said  road  to  one  Nichols,  with  all  the 
privileges,  rights  and  appurtenances  thereunto  belonging.  This 
deed  was  recorded  at  the  same  time  as  the  consent  above  men- 
tioned. Nichols  occupied  the  road  until*  April  24,  1867,  when  he, 
by  deed,  conveyed  the  same  to  the  plaintiff,  Casper  Glow,  with  all 
the  right,  title,  interest  and  franchises  in  and  to  the  same.  Clow 
'took  possession  and  collected  tolls  on  the  road  £rom  that  time  down 
to  the  time  of  the  trial  of  this  action. 

The  defendant^  who  claimed  that  he  never  had  paid  toll  on  that 
road,  refused  to  pay  the  same  upon  several  occasions,  denying  the 
right  of  plain tifF  to  collect  or  demand  it.  Plaintiff  then  brought 
three  actions,  for  penalties  for  passing  the  gate  without  paying  toll, 
under  the  provisions  of  the  Laws  of  1855,  chapter  485,  and  in  each 
action  recovered  judgment — in  one  action  t40  ;  in  the  second  1100 ; 
and  in  the  third  $30.  From  those  judgments  appeals  were  taken 
to  the  Greene  county  court,  where  the  judgments  were  affirmed 
with  costs.  From  the  last-mentioned  judgment  of  $30  this  appeal 
is  taken. 

The  defendant  raised  the  following  questions  on  the  trial : 
1,  The  invalidity  of  the  act,  chap.  347,  Laws  of  1855.  2.  Its  un- 
constitutionality. 3.  That  the  pretended  transfer  of  the  road  to 
Nichols  was  without  authority  of  law  and  void.  4.  That  Nichols' 
tranaf er  to  the  plaintiff  gave  him  no  title*  5.  That  the  introduc- 
tion of  the  two  deeds  or  transfers  brought  in  question  the  title  to 
real  estate,  which  was  then  and  theife  disputed  by  the  defendant. 
6.  The  pMntiff  hi^  no  right  to  bring  the  action.  7.  The  plaintiff's 
complaint  does  not  state  a  cause  of  action.  8.  That  the  plaintiff, 
under  one  count  in  his  complaint,  could  recover  but  for  one  penalty. 

Such  other  facts  as  are  material  appear  in  the  opinion. 

James  B.  Olney,  for  appellant. 
John  Sanderson,  for  respondent. 
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Present — Leabked,  P.  J.,  Boabdmak  and  Jakbq,  J  J. 

BoABDMAK,  J.  The  act  of  1855,  chapter  347,  was  Talid  and 
oonstitationaL  The  legislature  had  the 'power  to  create  the  turn- 
pike company.  By  the  same  power  it  could  authorize  such  com* 
pany  to  sell  or  transfer  its  corporate  rights  and  franchises.  The 
various  acts  of  the  legislature  in  evidence  show  the  existence  of  a 
legal  company.  Under  the  act  of  1855,  such  company,  hy  a  deed 
good  upon  its  face,  conveyed  to  Nichols  the  turnpike  and  all  th« 
company's  rights,  franchises,  etc.,  under  its  charter.  This  was  in 
1855.  From  that  time  until  1867  NichT^ls  remained  in  the  posses- 
sion and  use  of  said  turnpike,  collecting  tolls  thereon«  I  can  see 
no  rational  principle  upon  which  a  doubt  can  be  raised,  either  as 
to  the  power  of  the  legislature  to  authorise  such  a  sale  to  an  indi« 
vidual,  or  the  right  of  an  individual  to  take  and  enjoy  under  sndi 
a  sale.  If  it  be  conceded  that  the  deed  was  informal,  or  that  the 
requisite  number  of  stockholders  did  not  consent,  it  will  not  benefit 
the  defendant.  A  sale  tiras  made,  possession  was  given,  and  Nichob 
used  and  enjoyed  the  property  sold,  under  a  color  of  title,  claiming 
to  own  for  over  ten  years.  The  defendant  is  not  in  a  position  to 
attack  such  an  ownership,  or  do  violence  to  such  possession  and 
user.  If  anybody  could  do  so,  it  would  be  the  stockholders  of 
the  company,  but  their  laches  and  neglect  would  estop  them.  If 
Nichols  acquired  any  title  to  the  turnpike  prpperly  and  franchises 
he  could  convey  them  to  plaintiff,  just  as  the  individual  owner  of  a 
ferry  franchise  can  sell  it  to  another.  Rights  of  this  character 
may  be  obtained  by  prescription,  and  become  property  in  the  owners. 
Wiswall  V.  Wandell,  3  Barb.  Oh.  315.  Whatever  property  a  man 
possesses  he  may  seU  and  convey,  unless  by  its  tenure  it  is  for- 
bidden.   Adams  v.  Beach,  6  Hill,  271. 

It  results  from  these  considerations,  if  just,  that  Nichols  acquired 
the  right  from  the  turnpike  company  to  demand,  sue  for  and 
receive  tolls,  and  that  he  had  a  right  to  sell  and  convey  to  plaintiff 
such  turnpike  and  all  the  rights,  privileges  and  franchises  incident 
to  its  ownership.  When  the  company  parted  with  the  property  it 
had  no  longer  any  right  to  receive  tolls,  or  bring  actions  therefor. 
Such  actions  must  be  brought  in  the  name  of  the  real  party  in 
interest.  Oode,  §  111.  Nor  is  it  of  the  slightest  consequence  in  this 
case  whether  the  tfumpike  company  has  been  dissolved  or  still 
exists.  It  is  sulBicient  if  it  appears  to  have  divested  itself  of  all 
interest  in  this  action.    So  far  as  a  forfeiture  is  urged,  it  ii  aoffi* 
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cient  to  say  that  the  franchise  must  be  forfeited  by  judicial  proceed- 
ings, before  an  indiyidual  can  avail  himself  of  its  misuser  or  omis- 
sions. Thompson  v.  JV.  T.  £  Hat.  R.  R.  Co.  yd  Sandf.  Oh.  626 ; 
Adams  t.  Beach,  6  ffiU,  271. 

It  is  farther  urged  by  the  appellant  that  the  justice  erred  in  not 
dismissing  this  action  because  the  title  to  land  came  in  question. 
This  claim  is  not  sustained  by  the  evidence.  PlaintifF  produced  his 
deed  under  which  he  claimed  possession,  and  to  connect  himself 
with  the  charter  whereby  the  right  to  tolls  is  given.  The  defendant 
did  not  dispute  plaintiffs  title  by  proof.  When  a  deed  is  put  in 
evidence  for  a  collateral  purpose  it  does  not  bring  in  question  the 
title  to  land* 

All  that  the  plaintiff  was  required  to  do  was  to  establish  his  pos- 
session of  the  turnpike  and  the  right  derived  from  the  company 
to  collect  the  tolls.  The  controversy  was  not  over  title  to  lands,  for 
it  stands  conceded  that  this  turnpike  had  been  occupied  and  used 
for  such  purpose  for  more  than  twenty  years,  and  that  for  all  that 
time  tolls  had  been  collected  upon  it.  No  one  pretends  it  was  not 
a  turnpike  upon  which  tolls  were,  and  had  long  been,  collected. 
But  it  is  denied  that  plaintiff  has  shown  himself  in  a  position  to  sue 
for  and  collect  penalties  for  non-pajrment  of  tolls.  Showing  him- 
self in  possession  of  the  turnpike  is  presumptive  evidence  of  owner- 
ship for  the  purposes  of  this  action.  The  deed  or  transfer  of  the 
company  rights  is  then  given  in  evidence  to  show,  not  a  title  to  the 
highway,  but  a  right  to  pursue  such  remedies  as  by  statute  were 
given  to  the  company  for  interference  with  his  possession  and  pre- 
sumptive title. 

If  the  foregoing  reasoning  is  correct,  the  judgment  of  the  Oreene 
ooonty  court  should  be  affirmed,  with  costs. 

Judgment  affirmed. 
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Blaisdell  y,  Whitbfobd* 
Blajbdbll  y.  Stobt. 

BlJLISDBLL   T.   WlLLZAJfflOJSr. 

Blaibdeix  y.  EDasT* 

ISiietke^wken  mmmonifiHr  relitf  proper — teehMCtU  motiatii  disapproved 

A  •ommoiui  for  relief  held  to  be  proper  in  An  action  to  recover  rent  peyable  in 
wheat. 

X«  a  general  rule,  motions  to  set  aside  the  complaint,  on  the  ground  that  the 
Bummonji  is  not  in  proper  form,  ehould  be  denied,  where  the  party,  hj 
inepection  of  the  complaint,  is  not  mialed  and  cannot  be  harmed  thereby. 

APPEALS  by  plaintiff  from  orders  at  special  term  striking  oat 
the  complaints  in  four  actions. 
The  actions  were  brought  by  Anthony  Blaisdell,  one  against 
Daniel  Whiteford,  one  against  Fletcher  B.  Story,  one  against  John 
G.  Williamson,  and  one  against  Hannah  Edget,  to  recoYer  rent 
payable,  in  the  first  three  actions,  in  wheat;  in  the  last,  in 
pounds,  shillings  and  pence.  The  leases  were  all  executed  by  one 
LeYi  Blaisdell ;  that  in  the  first  action  dated  January  1, 1833,  to 
one  Ebenezer  Smith ;  that  in  the  second  action  dated  June  28, 1821, 
to  one  Thomas  Place ;  that  in  the  third  action  dated  May  9, 1801, 
to  DaYis  Secor ;  and  that  in  the  fourth  action  dated  March  1, 1792, 
to  one  Henry  Edget  The  summons  in  each  action  was  under  the 
second  diYision  of  section  129  of  the  Code,  for  relief.  The  com- 
plaint in  each  case  alleged  that  the  premises  described  in  the  lease 
had  been,  CYcr  since  its  execution,  occupied  and  possessed  under 
said  lease  or  indenture  by  the  party  of  the  second  part,  his  hein 
and  assigns,  including  the  defendant,  and  alleged  the  death  of 
LeYi  Blaisdell,  the  doYise  of  the  demised  premises  to  his  son 
Fletcher,  the  death  of  Fletcher  Blaisdell  and  the  dcYise  by  him 
of  the  same  premises  to  his  son,  the  plaintiff,  the  default  in  pay- 
ment of  the  rent  and  the  Yalue  of  the  rent  in  arrear,  and  prayed 
judgment  for  such  alleged  Yalue  and  interest,  and  for  other  or 
further  relief  and  costs. 
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The  notice  of  motion  in  each  case  was  to  set  aside  the  complaint 
on  the  ground  that  the  same  is  "  for  a  cause  of  action  arising  on 
contract  for  the  recoyery  of  money  only  and  under  subdivision  one 
of  section  129  of  the  Code,  and  the  summons  is  for  relief  under  the 
second  subdivision  of  said  section,  and  in  case  the  court  shall  refuse 
to  strike  out  s^id  complaint,"  to  strike  out  the  prayer  for  a  money 
judgment  in  the  complaint,  and  to  make  the  complaint  more  defi- 
nite  and  certain. 

Harris  £  Springsted  and  Matlmo  HaU^  for  appellant. 

J.  A.  OrUwold,  for  respondent. 

BoABDMAii,  J.  The  summons  was  in  proper  form.  The  action 
was  not  for  the  recovery  of  money  only.  The  rent  was  payable  in 
wheat.  To  ascertain  the  amount  of  damages  plaintiff  had  suffered 
by  non-payment  of  rent  in  wheat,  it  was  necessary  to  ascertain  by 
evidence  the  value  in  money  of  wheat  when  the  rent  was  due.  In 
an  action  on  a  note  or  contract  payable  in  chattels,  though  the 
action  is  upon  contract  and  the  end  aimed  at  is  the  recovery  of 
money,  the  summons  should  be  for  relief,  because  something  else 
is  necessary  than  a  mere  computation  of  the  amount  due.  1  Wait's 
Pr.  477.  Evidence  must  be  taken  of  the  value  of  the  chattels  at 
the  time  and  place  of  delivery,  and  therefrom  the  damages  must  be 
assessed  and  determined.  Upon  a  default  in  such  a  case  the  clerk 
cannot  enter  judgment,  because  something  else  than  a  mere  com- 
putation is  necessary. 

In  such  cases  it  is  not  an  action  on  contract  for  the  recovery  of 
money  only.  The  value  of  property  is  to  be  ascertained,  and  the 
money  damages  assessed  and  determined  upon  evidence.  Such 
we  are  satisfied  is  the  correct  rule  as  applied  to  this  c^e,  but  as  a 
general  rule  such  motions  should  be  denied  when  the  party  by 
inspection  of  the  complaint  is  not  misled  and  cannot  be  harmed 
thereby.  Technical  objections  in  such  cases  should  not  be  encour- 
aged. McCoufiY.  N.  Y.  C.  (&  H.  R.  R. R.  Co.,  60 N. Y.  176;  Hmnson 
y.  Decker,  29  How.  385 ;  Brmn  v.  JSiiton,  37  id.  325. 

The  order  of  the  special  term  should  be  reversed  with  $10  costs 
of  this  case,  and  expenses  of  printing  in  each  of  the  four  cases,  and 
fho  motion  denied,  with  tlO  costs  in  each  case. 

Ordered  accordingly. 
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Beau  v.  Kiah. 

Married  wman—whtn  she  may  not  maintain  auction  for  Mfpiesi  perfimed  8y 

her. 

• 

'A  married  woman,  living  with  and  keeping  hoase  for  her  husband,  atod  vbo 
carried  on  no  separate  businesB  on  her  own  account,  went  to  defendut'a 
house  and  took  care  of  his  sick  family,  defendant  agreeing  to  pay  her  there* 
for.  Held,  that,  under  the  statute  relating  to  married  women,  she  was  BOt 
entitled  to  maintain  an  action  for  such  servioea. 

APPEAL  by  plaintiflE  from  a  judgment  of  nonsuit  in  a  county 
conrt,  and  from  an  order  of  said  court  denying  a  motion  for 
a  new  trial. 

The  action  was  brought  in  a  justice's  court  by  Lucy  Beau  against 
Antoine  Kiah  to  recover  for  work,  labor  and  services.  The  plain- 
tiff was  a  married  woman,  living  with  and  keeping  house  for  her 
husband.  Defendant  was  her  father.  In  1867  and  1868,  plain- 
tiff's mother  and  sisters  were  sick  at  defendant's  house.  Defend- 
ant came  for  plaintiff  to  get  her  to  go  to  his  house  and  take  care  of 
her  mother  and  sisters,  and  said  he  would  pay  her  well.  She  vent 
and  took  care  of  them  for  six  months.  After  their  deaths,  plaintiff 
returned  home.  Plaintiff  never  carried  on  any  business  on  ber 
own  account.  Upon  this  evidence  the  plaintiff  was  nonsuited 
upon  the  ground  that  her  services  belonged  to  her  husband,  and  he 
only  could  maintain  the  action. 

Magone  &  Eofhrooh^  for  appellant,  cited  Adam^  v.  CWr/ii, 
4  Lans.  164;  Adorns  v.  HannesSy  62  Barb.  326;  Broohs  v.  Sfhwmi^ 
64  N.  Y.  343. 

J.  MacNaughtwiy  for  respondent  * 

Present — Lbarkbd,  P.  J.,  Boabdkak  and  Jaices,  J  J. 

Leabned,  p.  J.  I  suppose  the  husband  is  still  entitled  to  the 
services  of  the  wife.  This  must  be  so,  because  on  the  husband 
only  lies  the  obligation  to  suppoit  the  family. 

If  not  entitled  to  her  services,  while  bound  to  support  her  and 
the  children,  he  cannot  require  her  to  aid  him,  or  claim  to  receive 


] 
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the  Talue  of  her  Benrices  when  she  works  for  others.  She  may  per- 
form labor  and  seryices,  as  she  may  carry  on  business  on  her  sepa- 
rate account  But  not  all  labor  performed  by  her  is  necessarily 
separate*  FUerr.  If.  Y.  G.  R.  R.  Oo.^  49  N.  Y.  47.  A  wife  cannot 
reooTor  for  loss  of  ability  to  work.  If  her  earnings  were  her  own, 
then  she  could  recoyer,  although  not  actually  engaged  in  work.  A 
man  recoYers  for  damages  by  reason  of  inability  to  work  whep 
injured.  Whether  he  was  actually  working  or  not  is  important 
oidy  as  a  test  of  the  value  of  his  work,  not  as  a  ground  of  recoYery. 
Therefore,  if  a  married  woman  were  entitled  to  her  earnings  in  all 
coMSy  the  decision  in  Filer  y.  N.  T,  G,  R.  R,  Go.  would  be  wrong. 

Brooke  y.  Schwerin,  54  N.  Y.  343,  seems  to  be  an  oYerruling  by 
the  Commission  of  Appeals  of  Filer  y.  N.  F.  G.  R.  R.  Go.,  decided 
by  the  Court  of  Appeals.     See  dissenting  opinion  of  Lott,  C.  C. 

Adame  y.  GurtiSy  4  Lans.  164,  only  holds  that  the  earnings  in 
that  case  might  be  separate,  although  there  had  been  no  other  sep- 
arate work.  The  contract,  in  that  case,  was  between  the  wife  and 
a  firm  of  which  the  husband  was  a  partner.  That  fact  made  the 
earnings^  or  might  make  them,  separate  property. 

In  the  present  case,  there  is  no  eyidence  that  the  husband  knew 
any  thing  about  the  seryices.  If  we  reyerse  the  judgment,  we  must 
hold  unqualifiedly  that  eyery  time  when  a  married  woman  does  any 
work  for  a  person  other  than  her  husband,  her  earnings  are  separate. 
If  this  be  so,  I  do  not  see  why  she  is  not  entitled  to  be  paid  by  her 
husband  when  she  does  work  for  him  ;  nurses  him  in  sickness  or 
sews  on  his  buttons  in  health. 

If  we  are  to  take  the  statute  literally:  'Hhe  earnings  of  any 
married  woman  from  her  *  *  *  labor  and  seryices  shall  be 
her  sole  and  separate  property,"  why  not  her  earnings  in  the  work 
of  the  household  ?  The  section  must  be  read  as  a  whole.  "  A 
married  woman  may,  etc.,  etc.,  perform  any  labor  and  seryices 
on  her  sole  and  separate  account,  and  her  earnings  *  * 
from  (such)  her  *  *  labor  and  seryices  shall,"  etc.,  etc.  That 
isy  she  may  carry  on  business  and  she  may  perform  labor  on 
her  separate  account.  But  not  necessarily  all  business  carried  on, 
or  labor  performed  by  her,  is  on  her  separate  account. 

The  judgment  should  be  affirmed. 

« 

BoABDMAK,  J.,  dissenting.  By  the  statutes  of  1860,  chap.  90,  it 
is  enacted  that  the  property  which  a  married  woman  '^  acquires  by 
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her  trade,  business,  labor  or  servioes  carried  on  or  performed  on 
her  sole  or  separate  acconnt  *  «  «  shall,  notwithstand 
ing  her  marriage,  be  and  remain  her  sole  and  separate  property, 
and  may  be  *  *  *  collected  ♦  ♦  ♦  by  her  in  her  own 
name  and  shall  not  be  subject  to  the  interference  or  control  of  her 
husband,  or  liable  for  his  debts."  By  the  second  section  of  that 
act  it  is  provided  that "  a  married  woman  may  ♦  *  *  perform 
any  labor  or  services  on  her  sole  and  separate  account,  and  the 
earnings  of  any  married  woman  from  her  ♦  ♦  *  labor  or  ser- 
vices shall  be  her  sole  and  separate  property." 

Undoubtedly  the  object  of  this  and  other  similar  laws  was  to 
protect  married  women  from  the  incompetency,  the  rascality  and 
dissipated  habits  of  husbands.  It  is  the  duty  of  the  husbimd  to 
provide  for  and  support  the  wife.  Experience,  however,  has  often 
shown  that  husbands  have  failed  in  this  duty,  and  that  the  wife 
has  supported  the  husband  and  his  family.  Where  he  is  wasteful, 
dissipated  and  reckless  he  would  often  spend  all  his  own  earnings 
and  the  property  and  earnings  of  his  wife,  and  under  the  common 
law  she  had  no  protection.  Even  if  living  separate  from  him, 
and  supporting  herself,  his  creditors  could,  for  his  debts,  seize  her 
prudent  accumulations  and  leave  her  destitute.  He  was  as  abso- 
lutely entitled  to  her  industry  and  earnings  as  though  she  were 
his  slave.  These  laws  were  passed  to  emancipate  the  wife.  Such 
has  been  the  view  taken  by  the  courts. 

Now  it  is  held  that  the  ordinary  domestic  services  of  the  wife 
are  not  carried  on  for  her  own  account,  but  for  the  joint  benefit 
of  the  family  as  a  duty  to  the  husband.  But  when  she  goes  out- 
side of  the  family  and  performs  services  not  due  to  her  husband, 
such  services  do  not  of  right  belong  to  the  husband,  and  her  earn- 
ings are  her  own  as  if  she  were  9,  feme  sole.  Brooks  v.  Schwertn,  54 
N.  Y.  343,  348. 

The  reasoning  of  Lon,  G.  0.,  in  the  dissenting  opinion  in  this 
case,  would  lead  to  most  unhappy  results.  The  security  of  the 
wife's  natural  rights  would  lead  to  a  separation  of  families.  The 
wife,  instead  of  struggling  to  preserve  the  family  circle,  would  be 
rewarded  only  upon  condition  of  its  abandonment.  The  case  of 
Filer  v.  K  Y.  O.  R.  R.  Co.,  49  N.  Y,  47,  which  is  cited  as  an 
authority  for  such  a  doctrine,  in  fact  decides  only  that  the  wife 
could  not  recover  for  the  loss  of  ability  to  labor  and  earn  money  by 
reason  of  an  injury,  because  she  was  not  actually  engaged  in  some 


APRIL  TEEM,  1875.  467 


King  V.  Ghdvin. 


Bervice  in  Tvhich,  but  for  the  injury,  she  would  haye  earned  some- 
thing for  her  separate  benefit  There  was  no  claim  in  that  case 
that  she  had  ever  done  any  but  household  labor  and  domestic  ser- 
Tice  in  the  family  of  her  husband. 

But  if  the  case  were  doubtful  upon  principle,  it  is  res  adjudicata 
in  this  court.  The  yeiy  point  was  decided  in  Adams  v.  Curtis, 
4  Lans.  164,  in  which  Millbb,  P.  J.,  says:  "Nor  is  it  essential, 
for  the  purpose  of  maintaining  an  action  to  recover  for  her  labor 
and  services,  to  show  that  she  carried  on  business  on  her  own 
account,  beyond  the  claim  for  which  the  action  is  brought.  It  is 
enough  that  a  separate  contract  is  made  with  her  for  her  services 
to  entitle  her  to  recover,  without  the  necessity  of  holding  out  to 
the  world  that  she  is  transacting  business  on  her  separate  account, 
as  a  feme  sole,  with  the  permission  of  her  husband.''  This  is 
decisive  of  the  present  case.  The  case  of  Adams  v.  (Jurtis,  so  far 
as  its  principles  apply  to  the  one  under  discussion,  has  been  approved 
in  Ferhins  v.  P&rkins,  62  Barb.  631,  640. 

The  judgment  and  order  of  the  county  court  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  tiie  event. 

Judgment  affirmed. 


EiKG  V.  Galviis^. 


Execution — lecy  upon  property  of  third  penon  —  when  sTieriff  not  liable. 

Estoppel. 

Plaintiffii  bought  of  P.  a  store  of  goods  wortli  $6,000.  Tliej  afterward  purcbaeied 
elsewhere  $150  worth  of  goods,  which  they  placed  in  the  store.  Defendant, 
a  sheriff,  npon  execution  against  P.,  seised  goods  worth  $3,100,  includ- 
ing  the  $160  worth,  which  he  was  notified  did  not  belong  to  P.  P.  was 
thereafter  declared  bankrupt,  and  the  sale  from  him  to  plaintiffs  was  declared 
fraudulent,  and  plaintilb  liable  for  the  yalne  of  the  goods  purchased,  $6,000- 
Tbey  were  allowed,  however,  to  and  did  deduct  $2,100  for  the  goods  taken  by 
the  sheriff.  Held  (Jamss,  J.,  dissenting),  that  the  sheriff  was  not  liable  to 
plaintiffs  for  the  $160  worth  of  goods  wrongfully  taken. 

APPEAL  by  plaintiffs  from  a  judgment  in  favor  of  def endajit, 
entered  upon  a  verdict  directed  by  the  court  and  from  an 
order  denying  a  new  trial. 

The  action  was  brought  by  Henry  G.  King  and  another  agamst 
Michael  Galvin^  to  recover  the  value  of  goods  alleged  to  belong  to 
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plaintiffs,  and  taken  by  defendant  as  sheriff  upon  an  execution 
against  one  Phillips.  Plaintiffs  purchased  a  store  of  goods  of 
Phillips  yalued  at  $6,000.  Afterward  they  purchased,  elsewhere, 
$150  worth  of  goods,  which  they  placed  in  the  store.  The  defend- 
ant levied  upon  and  took  possession  of  goods  in  the  store,  including 
the  $150  purchase.  At  the  time  of  leyy  defendant  was  notified 
of  the  fact  of  subsequent  purchase,  and  forbidden  to  take  such 
goods.  Plaintiffs  then  brought  this  action.  Bankruptcy  proceed- 
ings were  subsequently  instituted  against  Phillips;  he  was  adjudged 
a  bankrupt  and  an  assignee  appointed.  The  sale  from  Phillips 
to  plaintiffs  was  declared  fraudulent  and  void.  The  value  of  the 
goods  sold  was  fixed  at  $6,000,  but  on  account  of  the  seizure  and 
sale  under  execution  of  a  part  of  the  goods,  the  recovery  against 
plaintiffs  was  only  $3,900.  Such  other  facts  as  are  material  appear 
in  the  opinions. 

J.  Jf.  Carroll,  for  appellants. 
/.  S.  Dewey,  for  respondent. 

Present — Lbabkbd,  P.  J.,  Boabdmak  and  Jakes,  J  J. 

LEABiirED,  P.  J.  The  first  point  is,  whether  there  was  any  ques- 
tion of  fact  which  should  have  been  submitted  to  the  juiy. 

The  only  question  as  to  which  this  could  be  claimed,  was  whether 
the  goods,  about  $150  in  value,  which  were  not  bought  of  Phillips, 
were  part  of  those  for  which  the  sum  of  $2,100  was  allowed  in  the 
bankruptcy  proceedings. 

The  register  testified  that  the  deduction,  $2,100,  was  ^'for  all  the 
goods  taken  on  execution.''  There  is  no  dispute  that  these  goods 
were  so  taken.  Again,  he  says,  ''  I  took  into  consideration  all  the 
goods  which  appeared  to  have  been  taken  by  the  sheriff."  He  testi- 
fies, it  is  true,  that  he  made  up  the  value  from  all  the  evidence. 
But  the  point  now  is  not  as  to  the  value,  but  as  to  the  including  of 
these  goods,  not  bought  from  Phillips,  in  the  credit  allowed  plain- 
tiffs by  the  register  in  bankruptcy. 

Norton  says,  ''it  was  not  claimed  that  any  of  the  goods  wero 
bought  of  any  person  other  than  Phillips." 

Wendell  says,  ''  they  were  spoken  of  as  the  goods  taken  from  the 
store  by  Galvin."  Galvin  said,  that  "the  $2,100  embraced  all  the 
goods  taken  by  him  and  sold  at  sheriff's  sale." 
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I  see  no  conflict  of  evidence.  The  goods  were  spoken  of  as  Phil- 
lips' goods,  and  were  so  treated  on  the  bankruptcy  proceedings. 
That  fact  is  the  yery  ground  of  the  defendant's  defense  in  this  ac- 
tion. But,  in  fact,  the  goods  so  treated  did  include  the  $150  worth 
of  goods  now  in  controversy. 

Second,  On  the  question  of  law. 

A  judgment  creditor  of  Phillips  takes  on  execution  property  of 
the  plaintiffs  as  being  Phillips'  property,  and  sells  it.  The  assignee 
in  bankruptcy  of  Phillips  sues  plaintiffs  for  property  of  Phillips 
fraudulently  purchased  by  them.  He  recovers  against  them,  but 
they  claim  to  deduct,  and  are  allowed  to  deduct,  from  such  claim 
against  them  whatever  the  sheriff,  by  virtue  of  execution  against 
Phillips,  has  taken  away  from  them. 

Then  the  case  stands  thus :  As  against  Philips'  creditors,  and, 
therefore,  as  against  Phillips  ( represented  by  the  assignee  in  bank- 
ruptcy ),  the  plaintiffs  have  claimed  and  established  that  these  goods 
in  question  were  bought  by  them  of  Phillips,  and  taken  from  them 
by  a  judgment  creditor  of  Phillips  ;  and  that  they  were,  therefore, 
lost  to  them  by  the  levy  under  the  execution.  Now,  they  cannot 
be  allowed  to  turn  around  and  say  that  these  goods  were  not  bought 
by  them  of  Phillips. 

The  plaintiffs  were  parties  to  the  litigation  before  the  referee  in 
bankruptcy.  It  was  a  proceeding  against  them.  They  knew,  and 
they  could  there  have  stated,  that  the  sheriff's  levy  included  goods, 
to  the  amount  of  $150,  which  never  had  belonged  to  Phillips,  and 
for  which  they  had  ample  remedy  against  the  sheriff.  And  they 
could  have  had  this  $150  deducted  from  the  credit,  $2,100,  which 
they  were  allowed.  But  they  did  not  do  this.  Now  they  must 
stand  by  the  position  which  they  then  took. 

Suppose,  to  illustrate,  that  in  fact,  the  sheriff,  with  an  execution 
against  Phillips,  had  levied  on  no  goods  which  had  been  bought  by 
the  plaintiffs  of  Phillips,  but  exclusively  on  goods  bought  by  them 
of  others  than  Phillips ;  then  the  plaintiffs  are  sued  by  the  assignee 
in  bankruptcy  for  the  goods  which  they  had  fraudulently  bought  of 
Phillips,  and  in  that  suit  they  set  up  and  prove  that  the  sheriff, 
with  an  execution  against  Phillips,  had  taken  away  part  of  these 
Phillips  goods,  concealing  the  &ct  that  he  had  really  by  mistake 
levied  on  other  goods.  They  succeed  in  this  defense  and  are  credited 
that  amount  upon  the  claim  of  the  assignee.  Would  they  not  then 
be  equitably  estopped  from  claiming  that  the  goods  which  the 
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sheriff  had  levied  upon  were  not  goods  bought  of  Phillips  ?  Thej 
would  have  made  Phillips,  or  his  creditors,  paj  for  them  in  the  bank- 
ruptcy suit.  That  is,  Phillips,  or  his  creditors,  would  have  recov- 
ered against  them  in  the  bankruptcy  suit  just  as  much  less  as  these 
goods  were  worth.  Now,  can  they  make  another  creditor  pay  for 
them  again  ? 

Their  ofbet  in  the  bankruptcy  proceeding  was  sustained  on  the 
ground  that  a  creditor  of  Phillips  had  lawfully  taken  away  the  goods. 
Shall  they  now  say  that  the  taking  was  unlawful  ? 

That  would  be  unjust.  The  judgment  and  order  must  be 
affirmed. 

JaKbs,  J.,  dissenting.  The  purpose  of  the  motion  for  a  new 
trial  in  this  case  is  not  perceiyed.  A  motion  for  a  new  trial  is 
only  ayailable  to  enable  a  party  to  review  the  verdict  of  a  jury ; 
the  rulings  and  decisions  of  the  court  are  presented  upon  excep- 
tions. In  this  case  there  was  no  passing  upon  the  evidence  by  the 
jury — their  verdict  was,  by  direction  of  the  court,  merely  per 
forma.  If  there  was  any  error  on  the  trial,  it  was  that  of  the 
court,  not  of  the  jury,  and  the  appeal  from  the  judgment  brought 
up  for  review  all  exceptions  to,  or  rulings  of  the  court ;  the  motion 
for  a  new  trial  on  the  minutes  was  therefore  out  of  place,  and 
properly  denied. 

The  case  seems  to  be  this :  The  plaintiffs  purchased  a  stock 
of  goods  of  one  Phillips  on  the  22d  of  June,  1869,  valued  at 
$6,000,  and  took  possession  of  the  goods  and  store.  Between 
that  day  and  the  3d  of  July,  the  plaintiffs  purchased  other  goods 
(leather,  boots  and  shoes),  and  put  in  said  store,  of  the  value 
of  1150.  On  July  3d,  the  defendant,  as  sheriff,  levied,  by  virtue 
of  several  executions  against  Phillips,  upon  certain  of  the  goods 
in  said  store  bought  of  Phillips,  and  also  upon  the  said  leather, 
boots  and  shoes  subsequently  purchased,  and  removed  the  same ; 
at  the  time  of  such  levy  and  removal,  the  goods  so  subsequently 
purchased  were  pointed  out  to  defendant,  he  notified  of  such 
subsequent  purchase,  and  forbidden  to  meddle  with  them ;  this 
notice  he  disregarded. 

On  the  17th  of  September,  1869,  a  petition  in  bankruptcy  was 
filed  against  said  Phillips ;  on  the  21st  day  of  December,  he  was 
adjudged  a  bankrupt,  and  in  January,  1870,  one  George  Day  was 
appointed  assignee.     Subsequently,  said  assignee  filed  his  petition 
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in  the  bankrupt  court,  asking  that  plaintifb  deliver  to  him  the 
goods  80  purchased  of  Phillips ;  plaintiffs  put  in  an  answer,  and 
thereby  presented  an  issue,  which  was  referred  to  a  register  for 
trial ;  proofs  were  taken,  and,  on  the  coming  in  of  the  report,  a 
decree  was  entered,  declaring  the  insolvencj  of  Phillips,  the  sale  to 
plaintiffs  fraudulent  and  void,  the  value  of  the  goods  taken  from 
Phillips  $6,000 ;  and  further  holding  that,  as  a  portion  of  them 
had  been  taken  and  sold  under  executions  against  Phillips  before 
proceedings  in  bankruptcy  were  commenced,  the  recovery  by 
the  assignee  against  these  plaintiffs  should  be  t3,900. 

The  complaint  in  this  action  demanded  $1,700 ;  it  was  com- 
menced July  8,  1869,  before  the  proceedings  in  bankruptcy ;  it 
was  tried  in  February,  1874,  and  before  trial  plaintiff  stipulated 
not  to  make  claim  for  any  goods  bought  of  Phillips. 

At  the  close  of  the  evidence,  the  defendant's  counsel  requested 
the  court  to  direct  a  verdict  for  the  defendant,  on  the  ground  that 
the  plaintiffs  derived  a  benefit  from  the  decision  in  bankruptcy,  by 
its  deducting  from  $6,000,  the  value  of  the  goods  fraudulently 
purchased,  $2,100,  as  the  value  of  the  goods  levied  upon  by  the 
defendant,  which  levy  included  the  goods  claimed  for  in  this  action; 
that  such  deduction  was,  in  legal  effect,  a  transfer  of  plaintiffs'  title 
to  the  assignee,  thereby  making  plaintiffs  full  satisfaction ;  that 
plaintiffs  having  elected  their  remedy  and  obtained  satisfaction, 
they  could  not  again  have  satisfaction  for  those  goods.  The  court 
granted  their  request. 

It  is  quite  certain  that  the  tort  for  which  this  action  was  pending 
was  not  tried  in  the  bankruptcy  court,  and  could  not  have  been 
there  tried,  as  the  defendant  was  not  a  party  thereto.  The  issue 
before  the  register  was  the  validity  of  the  sale  by  Phillips  to  these 
plaintiffs,  and  the  claim  by  plaintiffs  that,  if  their  purchase  from 
Phillips  was  void,  they  should  not  be  held  for  the  full  value  of  the 
goods  'purchased,  but  only  for  such  as  were  left  after  deducting 
that  portion  of  Phillips'  goods  the  sheriff  had  taken  on  execiftion 
against  Phillips. 

As  the  value  of  the  goods  was  adjudged  at  $6,000,  and  the 
decreo  was  for  only  $3,900,  it  shows  that  $2,100  was  the  sum 
allowed  as  such  deduction,  and  it  is  claimed  that  that  allowance 
included  the  value  of  the  leather,  boots  and  shoes  tortiously  taken 
by  defendant,  and  for  which  this  action  is  prosecuted.  It  is  not 
by  any  means  certain  that  the  value  of  these  last-mentioned  goods 
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formed  any  portion  of  the  (2^100  deducted,  nor  do  I  think  it  of 
any  consequeflce. 

On  the  hearing  before  the  register  the  testimony  upon  the  ques- 
tion whether  or  not  the  proceeds  of  the  leather,  etc.,  formed  a  part 
of  the  12,100  was  conflicting;  and  therefore,  if  a  material  question, 
it  should  have  been  submitted  to  the  jury.  As  a  specimen  of  the 
testimony,  the  register  said,  that  the  deduction  was  made  from  the 
whole  stock  bought  of  Phillips,  of  all  the  goods  taken  on  execution; 
*^  I  made  up  the  yalue  of  the  goods  taken  by  the  sheriff  from  all 
the  evidence; "  that  certain  witnesses  answered,  ''that  the  sheriff 
took  a  little  over  one-third  of  all  the  goods  purchased  of  PhiUips, 
and  that  was  the  data  from  which  I  made  up  the  sum.''  " 

The  sheriff,  the  defendant  here,  was  called  and  sworn;  he  fnr- 
nished  no  schedule  of  the  property  levied  upon,  of  the  properly 
sold,  or  any  account  of  sales  by  him  as  sheriff,  or  any  statement  of 
the  property,  if  any,  on  hand.  He  knew  he  had  been  forbidden  to 
take  this  leather,  eta,  had  been  sued  for  taking  it,  and  that  the 
suit  was  still  pending;  and  yet  he  furnished  no  evidence  to  the 
register  of  the  amount  of  money  realized  from  the  goods  taken  by 
him;  how  much  from  those  claimed  by  plaintiffs,  and  how  much 
from  those  formerly  belonging  to  Phillips;  or  of  their  separate 
values;  but  allowed  the  register  to  jump  at  a  conclusion  as  to  the 
sum.  Fixing  the  sum  as  he  did,  at  a  little  over  one-third  of  the 
value  of  the  whole  of  Phillips'  stock,  demonstrates  the  testimony 
that  controlled  him 

But  conceding  the  value  of  the  leather,  etc.,  levied  on,  was 
included  in  the  sum  (2,100,  deducted  from  the  $6,000,  it  in  no 
way  constitutes  a  defense  for  the  defendant  to  this  action.  The 
proceeding  before  the  register  was  in  regard  to  the  Phillips  goods; 
the  sum  for  which  plaintiffs  were  liable  was  the  value  of  the 
Phillips  goods  in  the  plaintiffs'  hands  at  the  time  of  the  petition  in 
bankruptcy,  nothing  more;  and  if,  in  ascertaining  the  value  of 
those  goods,  the  register  made  deductions  for  property  taken  by 
the  sheriff,  not  belonging  to  the  Phillips  stock,  such  erroneous 
deduction  did  not  inure  to  the  benefit  of  this  defendant. 

This  was  not  a  case  of  election  of  remedies;  these  plainti&  did 
not  ask  to  have  the  value  of  their  goods,  tortiously  taken,  adjusted 
by  the  rejy^ister.  There  is  no  proof  that  plaintiffs  had  any  knowl- 
edge of  how  the  register  made  up  the  sum  for  deduction;  tihey 
asked  that  the  value  of  the  Phillips  goods,  taken  by  the  sherift,  be 
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deducted  from  the  value  of  the  goods  bought  by  them  of  Phillips, 
and  they  only  charged  with  the  balance.  They  never  assented, 
knowingly,  to  any  adjudication  and  deduction  of  other  goods. 
Hence  they  were  not  estopped. 

The  leather,  etc.,  were  not  the  property  of  the  plaintiffs  at  the 
time  of  the  hearing  before  the  register;  by  defendant's  tortious 
acts  the  property  had  been  converted,  and  become  his;  and  if  as 
a  witness  on  the  stand,  having  the  opportunity,  and  full  knowledge 
of  all  the  facts,  he  omitted  to  show  exactly  how  much  he  realized 
from  the  Phillips  goods,  and  how  much  from  the  goods  claimed 
by  plaintiffs,  and  make  known  the  claim  to  the  latter;  but,  without 
explanation  or  protest,  allowed  the  proceeds  of  both,  to  go  to  make 
up  the  sum  of  deduction,  it  was  his  own  fault  and  not  the  plain- 
tiffs'; and  he  is  the  one  who  should  be  held  estopped. 

The  claim  for  these  goods  was  not  property,  but  a  chosi.  in 
action,  and  the  plaintiffs'  right  thereto  could  not  be  changed  by  the 
acts  or  mistakes  of  third  parties,  without  plaintiffs'  express  assent. 

I  think  the  learned  judge  erred  in  directing  a  verdict  for  the 

defendant,  and  therefore  the  judgment  should  be  set  aside  and  a 

new  trial  granted,  costs  to  abide  the  event 

Judgmmi  affirmed. 


Peoplb  ex  rel  Eilmbb  v.  Oheritbee. 

Certiorari — inwUidUy  of  itatute  and  irregularity  nf  action  under,  tehen 
ehouid  not  be  determined  by.  Constitutional  law  —  Lam  of  1870,  cAop.  628, 
and  1872,  chaige,  298  a-nd  500,  xtaXid.  Statutory  eoTUtruction — lawi  relating  to 
Union  avenue,  Saratoga  Springe.    Aeeesement. 

Where  a  legiBlatiye  act  for  the  laying  oat  of  a  highway  and  the  impoeition  of 
taxes  or  assesBments  therefor  is  anconstitutional,  or  oommiBsionen  appointed 
to  carry  oat  the  act  do  not  follow  the  authority  given  them,  those  liable  to 
taxation  have  abandant  protection  at  law  without  resort  to  the  writ  of  cer- 
tiorari, and  the  allowance  of  sach  writ  in  such  case  shoald  be  disconn- 
tenaneed. 

By  Laws  1870,  chap.  628,  amended  by  Laws  1872,  diaps.  808  and  600,  provision 
is  made  for  the  laying  oat  of  Union  avenue  in  the  village  of  Saratoga 
Siirings  one  handred  feet  wide,  and  the  manner  of  assessment,  and  the  dis- 
trict in  which  it  shall  be  imposed,  is  defined,  and  provision  made  for  the 
appointment  of  special  commissioners  to  carry  out  the  requirements  of  the 
act.  EM,  that  the  acts  are  valid,  and  not  in  violation  of  article  10|  section 
2  of  the  constitation. 

Vol.  V1,N.  Y.  Ekp.  — 60 
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67  the  thirteenth  Bection  of  the  act  of  1870,  the  commissionen  are  to  make 
their  report  "stating  the  quantity  of  land  taken  for  such  ayenue,  asd 
its  value,  with  the  names  of  the  persons  and  the  amount  of  damages 
awarded,  and  also  a  general  description  of  all  lands  and  property  assessed 
for  benefits,  with  the  names  of  the  owners,  and  the  amount  assessed  against 
each."  Meld,  that  the  omission  of  descriptions  of  the  particular  parcels  of 
land  assessed  did  not  render  the  report  fatally  defectiye.  HM,  also,  that  an 
assessment  of  the  amounts  against  the  individuals  owning  the  lands,  instead 
of  against  the  lands,  was  proper. 

People  em  rel.  Kilmer  v.  Cheritree,  4  N.  Y.  Sup.  290,  doubted. 

CERTIOBABI  upon  the  relation  of  Ghauncey  Kilmer  and  others 
to  A.  J.  Cheritree  and  others,  commissioners  for  appraisal  of 
damages,  etc.,  upon  opening  and  laying  out  Union  avenue  in  Sara- 
toga Springs,  and  to  the  town  clerk  of  the  town  of  Saratoga  Springs, 
for  the  purpose  of  reviewing  such  proceedings. 

The  proceedings  were  had  under  the  provisions  of  Laws  1870, 
chapter  623,  a^  amended  by  Laws  1872,  chapters  293  and  500,  and 
Laws  1874,  chapter  200.  The  first-mentioned  law  is  entitled  "An 
act  to  provide  for  laying  out  and  improving  roads  and  avenues  in 
the  village  and  town  of  Saratoga  Springs.*'  The  act  provides  that 
the  work  shall  be  under  the  charge  of  commissioners  of  construc- 
tion therein  named,  who  shall  have  power  to  take  possession  of 
such  lands  as  may  be  necessary  for  the  avenue,  which  it  is  provided 
shall  be  one  hundred  feet  wide  Provision  is  made  for  the  appoint- 
ment of  commissioners  of  appraisal  by  some  court  of  record  upon 
application  of  the  commissioners  of  construction,  which  commis- 
sioners of  appraisal  are  authorized  ^'  to  appraise  all  the  damages 
and  to  assess  all  the  resulting  benefits  on  all  the  avenues  to  be 
opened,  altered  or  widened  under  the  provisions  of  this  act"  The 
act  also  contains  provisions  directing  the  method  of  appraisal  and 
assessment,  and  regulating  such  other  proceedings  as  may  be  neces- 
sary in  carrying  out  its  purposes.  Under  the  authority  conferred 
by  this  act  and  the  amendments  in  1872,  Union  avenue  was  widened 
and  extended,  commissioners  of  appraisal  were  appointed  who  as- 
sessed upon  those  owning  land  benefited  by  such  improvement  such 
sums  as  in  their  judgment  were  proper. 

By  the  act  of  1874,  which  is  entitled  "An  act  to  amend  an  act 
entitled  *  An  act  to  provide  for  laying  out  and  improving  roads  and 
avenues  in  the  village  and  town  of  Saratoga  Springs,*  passed  May 
5,  1870,"  the  proceedings  of  the  commissioners  of  appraisal  were 
ratified  and  confirmed,  and  the  benefits  assessed  by  said  oonunis- 
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fiioners  were  directed  to  be  collected  in  all  respects  as  if  the  proceed- 
ings of  said  commissioners  were  in  all  respects  regular. 

Upon  the  return  to  the  certiorari  an  argument  was  had  before 
the  general  term  and  the  court  dismissed  the  writ.  The  decision 
upon  that  occasion  is  reported,  4  N.  Y.  Sup.  289.  This  is  a  re-argu- 
ment. 

It  was  claimed  by  the  relators,  1st.  That  the  original  act  of  1870, 
and  all  amendatory  acts,  providing  for  the  laying  out  and  widening 
streets  and  ayenues  in  Saratoga  Springs,  and  appointing  special 
commissioners  of  highways  to  carry  out  their  provisions,  are  uncon- 
stitutional and  voi4  and  that  all  proceedings  under  them  are  also 
void;  and,  2d.  If  the  acts  are  valid,  that  the  coinmissioners  of 
appraisal  have  not  conformed  to  their  requirements  in  making  their 
appraisal  and  assessment,  and  hence  that  the  taxes  thereby  imposed 
are  illegal,  and  therefore  void.  Other  facts  will  be  found  in  the 
opinion  and  in  the  report  of  the  case  upon  the  former  argument. 

A.  Pond,  for  relators.  The  act  of  1870  and  the  amendatory 
acts  are  in  conflict  with  the  constitution,  article  10,  section  2. 
People  V.  Crooks,  53  N.  T.  648;  People  v.  McKinney,  52  id. 
374 ;  People  v.  Bull,  46  id.  57 ;  People  v.  Raymond,  37  id.  428 ; 
Devoy  v.  Mayor,  36  id.  449 ;  People  v.  Pinckney,  32  id.  382 ; 
People  V.  AWertson,  65  id.  50 ;  People  v.  Acton,  48  Barb.  524 ; 
People  V.  Blake,  49  id.  9;  Schuster  v.  Met ^  Board  of  Health,  id.  451; 
Warren  v.  People,  2  Denio,  272.  The  commissioners  of  appraisal 
did  not  conform  to  the  provisions  of  the  act  of  1870,  and  their 
action  is  void.  WestfaM  v.  Preston,  49  N.  Y.  349;  Sharp  v.  Speir, 
4  Hill,  76;  Whitney  v.  Thomas,  23  N.  Y.  281.  The  act  of  1874  is 
ineffectual  to  render  the  proceedings  of  the  commissioners  of 
appraisal  valid,  and  did  not  effect  that  purpose.  The  act  is  invalid 
under  Constitution,  art.  3,  §  16,  being  local  and  the  subject  of  con- 
firming the  proceedings  not  being  mentioned  in  the  title  {People  v. 
CommWs,  53  Barb.  70  ;  Hopkins  v.  Mason,  61  id.  470,  474;  People 
V.  HiUs,  36  BT.  Y.  449 ;  People  v.  O'Brien,  38  id.  193  ;  Huber  r. 
People,  49  id.  132;  Gtaskin  v.  Meek,  42  id.  186),  and  further  because 
the  legislature  had  no  power  to  render  valid  void  proceedings. 
Hopkins  v.  Mason,  61  Barb.  469;  Town  of  Duanesburgh  v.  Jenkins, 
46  id.  296,  312 ;  Ireland  v.  City  of  Rochester,  51  id.  415,  431 , 
Doughty  v.  Hope,  3  Den.  595,  599;  Matter  of  Turfler,  44  Barb.  63. 


P.  H  Cowen  and  L.  B.  Pike,  for  respondents. 
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Present  —  Lsarnbd,  P.  J.^  Boabbxan  and  Jaitbs^  J  J. 

BoABDKAK>  J.  The  relators  claim  that  the  proceedings  by 
which  they  have  been  assessed  for  supposed  benefits  to  their  seyerid 
pieces  of  property,  arising  from  the  opening  of  Union  avenue  in 
the  village  of  Saratoga  Springs,  are  void,  and  should  be  reversed 
and  set  aside  for  the  following  reasons  :  First :  The  original  act 
of  1870  (Laws  1870,  chap.  623)  is  unconstitutional  in  that  it 
appoints  persons  to  discharge  the  duties  of  commissioners  of  high- 
ways for  said  village  in  violation  of  section  2,  article  10  of  the  con- 
stitution of  this  State.  Second  :  That  the  acts  of  the  defendants, 
commissioners  of  appraisal  under  the  law  of  1870,  in  making  their 
assessments  are  not  in  conformity  thereto,  and  are  consequently 
Yoid,  and  hence  the  taxes  imposed  upon  the  relators  are  illegal  and 
should  be  set  aside.  Third  :  That  the  acts  of  1870,  and  the  acts 
amendatory  thereof  are  void  for  vagueness  and  inconsistency. 
Fourth :  That  the  act  of  1874  is  ineffectual  to  render  valid  the 
prior  void  acts  of  the  legislature.  Fifth  :  That  these  proceedings 
for  review  were  begun  before  the  passage  ot  the  act  of  1874,  and 
are  therefore  not  to  be  affected  by  it. 

And  first  it  is  proper  to  say,  that  if  these  propositions  are  true, 
if  the  legislative  acts  were  unconstitutional  and  invalid,  or  if  the 
commissioners  have  not  followed  the*authority  given  them  by  these 
acts  so  as  to  impose  legarand  valid  taxes  or  assessments,  the  relators 
had  abundant  protection  at  law  without  resort  to  the  writ  of  cer- 
tiorari. ■  The  allowance  of  the  writ  on  behalf  of  two  or  three,  out 
of  a  large  number  of  persons  interested  in  like  manner  in  assess- 
ments and  taxes  for  local  improvements  or  the  public  benefit,  should 
be  discountenanced,  especially  where  adequate  relief  is  afforded  in 
proceedings  at  law.  Matter  of  ML  Morris  Square^  2  HiU,  16;  Elmenr 
dorfy.  Mayor  of  K  F.,  25  Wend.  693;  Case  of  Fifty-first  Street,  3 
Abb.  232;  Matter  of  Eighteenth  Street,  17  id.  324. 

First.  Is  the  law  of  1870  unconstitutional?  The  commissioners 
of  highways  of  any  town  have  the  right  to  open  highways  in  the 
manner  prescribed  by  law.  The  legislature  hafi  the  same  right,  but 
in  a  far  more  unrestricted  form.  The  legislature  is  the  fountain 
of  all  power,  subject  only  to  the  constitution.  The  legislatui'e  may 
therefore  by  its  own  inherent  power  locate  a  highway  and  provide 
for  paying  the  damages  and  opening  and  working  it,  without  the 
instrumentality  of  highway  commissioners.    Oonst,  art  1,  §§  7, 
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11;  Clark  v.  Miller ^  54  N".  Y.  628;  People  ex  rel.  McLean  v.  Flaggy 
46  id.  401.  It  may  also  proyide  for  the  apportionment  of  the 
expenses  and  for  the  manner  of  collection.  Litchfield  y.  Vernon, 
41  N.  Y.  123.  This,  I  understand,  has  been  done  as  to  Union 
avenne  in  the  village  of  Saratoga  Springs  by  the  acts  of  1870  and 
1872. 

By  section  2,  Laws  of  1870,  chap.  623,  it  is  enacted  that  Union 
ayenne  shall  be  one  hundred  feet  wide.  By  the  acts  of  1872,  chaps. 
293  and  600,  Union  avenne  is  Ideated^  its  width  is  established  at  one 
hundred  feet,  the  manner  of  widening  to  that  extent  fixed  and 
prescribed,  and  how  compensation  shall  be  made  and  benefits 
assessed.  The  district  within  which  real  estate  may  be  assessed  for 
benefits  is  defined  by  metes  and  bounds.  So  far,  then,  as  Union 
avenue  is  provided  for  by  said  acts,  I  think  it  cannot  be  justly 
claimed  that  they  are  unconstitutional.  The  legislature  has 
described  and  laid  out  the  street,  and  ordered  it  opened,  and  pro- 
vided ways  and  means  therefor.  Even  if  those  acts  could  have 
been  done  by  the  commissioners  of  highways  of  the  village  they 
could  equally  have  been  done  by  the  sovereign  power  of  the  State, 
as  may  be  seen  by  the  cases  cited  above. 

But  it  is  not  to  be  conceded  that  the  commissioners  of  highways 
could  have  laid  out  this  street  of  *the  width  and  in  the  manner 
provided  by  the  legislature.  In  all  these  respects  it  waa  in  excess 
of  their  power  under  the  statutes. 

It  is  not  necessary  to  consider  whether  all  the  powers  given  to 
the  special  commissioners  by  these  acts  over  the  streets  of  Saratoga 
Springs  were  unconstitutionaL  It  is  sufiScient  if  they  have  acted 
within  constitutional  and  legal  limits  in  the  matters  before  us  for 
review.  There  is  nothing  in  the  act  or  purpose  indicating  an 
attempt  to  evade  a  constitutional  right.  It  was  a  case  where  the 
usual  authorities  could  not  accomplish  the  purpose.  In  these 
respects  the  case  is  distinguished  from  People  ex  reL  BoUon  v. 
Albertson,  66  N.  Y.  60. 

For  the  reasons  stated  I  think  the  acts  of  1870  and  1872,  laying 
out  Union  avenue,  and  providing  for  the  opening  and  working  of 
it,  and  for  defraying  the  costs  thereof,  was  a  good  and  valid  law, 
and  did  not  infringe  upon  section  2  of  article  10  of  the  constitution. 

Second.  A  much  more  formidable  difficulty  arises  from  the 
manner  in  which  the  authority  conferred  upon  the  commissioners 
of  appraisal  was  exercised  by  them.    The  difficulty  exists  in  some 
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degree  by  the  obscurity  of  the  return  as  to  the  conduct  of  the 
commissioners.  Undoubtedly  the  statute  must  be  substantially 
complied  with,  or  the  tax  will  be  inyalid.  WesifaU  v.  Preston,  49 
N.  Y.  349.  What  is  a  substantial  compliance  depends  upon  the 
construction  to  be  given  to  the  acts  of  1870  and  1872.  When  this 
case  was  last  before  this  court  (4  N.  Y.  Sup.  290),  Mr.  Justice 
Miller  thought  that  the  report  of  appraisals  was  fatally  defectiYe 
by  reason  of  the  omission  of  descriptions  of  the  particular  parcels 
of  land  assessed.  But  as  the  return  is  made,  and  upon  the  papers 
presented,  I  am  inclined  to  doubt  his  conclusion. 

By  the  thirteenth  section  of  the  act  of  1870,  the  commissioners 
are  to  make  their  report  ^'stating  the  quantity  of  land  taken  for 
such  avenue  and  its  value,  with  the  names  of  the  persons  and  the 
amount  of  damages  awarded,  and  also  a  general  description  of  all 
lands  and  property  assessed  for  benefits,  with  the  names  of  the 
owners  and  t&e  amount  assessed  against  each.  It  must  be  recol- 
lected the  first  report  is  lost,  as  appears  by  the  return.  The 
commissioners,  however,  say  that  such  first  report  showed  a  strict 
compliance  with  the  law.  By  theisecond  or  final  report  such  assess- 
ments appear  to  be  in  aocordance  with  the  act,  if  the  maps  returned 
with  the  papers  constituted  a  part  thereof.  Whether  they  or  either 
of  them  were  part  of  said  second  report,  is  not  clear  from  the  return, 
though  I  think  it  should  be  assumed  that  both  were.  They  are  the 
result  of  surveys  made  for  this  specific  object,  and  were  used  for 
the  purpose  of  appraisal  and  equalization.  Assuming  that  to  be 
true,  the  report  containing  Schedules  A  and  B,  with  the  two  maps, 
contains  a*  remarkably  full  and  explicit  description  of  the  property 
taken  for  the  avenue,  its  value,  the  awards  to  each  owner  for  com- 
pensation, the  names  of  the  owners;  also,  not  only  a  '^  general,'' 
but  a  particular,  "  description  "  of  each  lot  of  land  or  property  as- 
sessed for  benefits,  with  the  names  of  the  owners  and  the  amounts 
assessed  against  each  on  account  of  such  property.  Upon  such 
assumption  there  was  a  complete  compliance  with  the  law  in  the 
assessment  and. second  report. 

I  think  this  conclusion  would  be  equally  justified  if  either  map 
accompanied  the  report,  but  if  no  map  was  filed  with  the  reports 
corresponding  with  those  presented  to  the  court,  the  asses^entand 
report  did  not  comply  with  the  law.  I  have  said  that  the  maps 
will  be  presumed  to  have  been  integral  parts  of  the  proceedings  and 
reports,  because,  otherwise,  they  have  no  business  here  and  should 
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have  been  stricken  out  ot  the  return.  The  return  to  a  common-law 
certiorari  ahonld  bring  up  the  record  of  proceedings  of  the  inferior 
tribunal,  and  nothing  more.  It  should  affirmatively  appeal*  there- 
from that  such  proceedings  are  void.  If  it  is  left  doubtful  or  uncer- 
tain whether  the  tribunal  has  acquired  and  retained  jurisdiction  and 
pursued  it  properly,  and  any  fair  construction  will  sustain  their 
action,  it  will  be  sustained. 

Third.  It  is  urged  by  the  relators  that  the  commissioners  of  ap- 
praisal have  assessed  the  amounts  against  the  individuals,  instead 
of  the  lands,  and  that  such  error  is  fatal.  If  my  previous  conclu- 
sion be  correct,  there  is  no  difficulty  in  sustaining  an  assessment 
against  the  land  owners  instead  of  the  land.  By  the  aet  of  1870, 
chapter  623,  section  13,  the  commissioners  are  to  ascertain  '^the 
names  of  the  otoners  and  the  amount  assessed  against  each.^'  Section 
16  provides  that  the  town  clerk  shall  transmit  to  the  board  of  super- 
visors ^' the  names  of  all  persons  assessed  for  benefits  under  this 
act,  and  the  amount  assessed  to  each,'^ 

^^The  board  of  supervisors  shall  also  cause  the  names  of  all  per- 
sons returned  by  the  town  clerk  of  said  town  as  assessed  for  benefits, 
with  the  amount  assessed  against  each,  to  be  inserted  in  the  assess- 
ment roll  of  said  town,  the  amount  so  assessed  to  be  levied  and  col- 
lected as  other  town  taxes  and  paid,"  etc.  By  the  acts  of  1872, 
chaps.  293  and  500,  section  1  of  the  original  act  is  amended,  but  the 
remainder  of  the  act  of  1870  remains  the  same  and  is  applicable  to 
such  amended  first  section.  In  the  section  as  amended,  it  is  pro- 
vided that  compensation  shall  be  made  for  land  taken,  and  such 
compensation  and  the  resulting  benefits  shall  be  ^^ascertained  and 
assessed  in  the  manner  provided  in  said  act,"  etc. 

These  provisions  leave  no  doubt  in  my  mind  that  the  legislature 
intended  the  tax  should  be  personal.  It  follows,  necessarily,  from 
Ihe  fact  that  it  is  to  be  levied  and  collected  as  other  town  taxes. 
It  becomes  a  tax  against  the  person  on  account  or  by  reason  of  the 
property  owned  by  such  person. 

In  the  view  I  have  taken,  it  is  unnecessary  to  examine  whether 
such  a  tax  could  have  been  ascertained  and  assessed  against  these 
relators  legally,  without  the  aid  and  existence  of  these  maps  as  a 
necessary  i)art  of  their  proceedings  and  report. 

These  considerations  lead  to  an  affirmance  of  the  proceedings  and 
assessments,  without  reference  to  the  act  of  1874,  by  which  the 
proceedings  of  the  commissioners  of  construction  and  the  commis- 
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Bioners  of  appraisal  are  legalized.  Such  act  is  an  implied  expression 
of  legislative  opinion  that  some  of  those  acts  needed  legalizing,  and 
that  they  were  in  fact  invalid  by  reason  of  some  defect  of  jniisdic- 
tion  or  insufficiency  in  the  exercise  thereof.  In  my  deference  to 
the  wisdom  of  the  legislature,  I  began  the  investigation  of  this  case 
in  that  belief.  A  careful  and  somewhat  laborious  examination  has 
led  me  to  a  different  result,  and  I  now  think  such  proceedings  can 
fairly  be  sustained  upon  the  merits,  without  a  resort  to  the  act  of 
1874. 

I  should,  however,  do  injustice  to  my  own  feelings  if  I  did  not 
deprecate  and  condemn  this  kind  of  special  legislation  for  local 
purposes.  It  is  to  be  hoped  that  such  legislative  interference  with 
municipal  corporations  may  henceforth  cease.  Laws  of  this  char- 
acter are  usually  urged  by  no  public  influence  or  interest,  nor 
enacted  by  any  proper  intelligence  or  knowledge  by  the  legislatare 
of  the  wants  of  the  community  to  be  affected. 

The  proceedings  and  assessments  brought  before  us  by  this  writ 
should  be  affirmed,  with  costs  against  the  relators  personally. 

Ordered  accordingly. 


Cole  v.  Vak  Keuben-. 

Trial  -^pracHee  at-^  repetition  of  mattere  charged  to  jury  cannot  he  required. 
Mffhwap — record  of  highway  hy  user  not  conctutive. 

Where  the  charge  of  the  oonrt  has  f  ally  covered  a  matter  requested  to  be 
charged,  and  in  Bubetantial  accordance  with  the  request,  it  ia  not  error  to 
refuse  to  repeat  the  charge  as  to  such  matter. 

The  record  of  a  highway  made  under  the  provisions  of  the  statute  which 
makes  it  the  duty  of  commissioners  to  cause  to  be  ascertained,  described  and 
recorded  roads  which  liave  been  used  as  public  highways  for  twenty  yetn; 
held,  not  conclusive  on  the  point  that  the  road  was  a  highway. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintifl 
entered  upon  the  verdict  of  a  jury  and  from  an  order  deny- 
ing a  new  trial. 

The  action  was  brought  by  Martin  Cole  against  Matthew  Van 
Eeuren,  to  recover  damages  for  an  alleged  trespass  on  plaintilPs 
land.    The  defendant  owned  a  farm,  between  which  and  a  road, 
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plaintiff's  lands  were  situate.  From  defendant's  house  across  plain- 
tiff's lands  to  such  road  ran  a  lane,  which  had  been  used  fo^r 
many  years,  by  defendant  and  his  ancestors,  and  those  going 
to  defendant's  house,  and  at  times  by  another  person  who 
owned  lands  adjoining  defendant's  farm.  About  a  year  .before 
the  action  was  commenced,  the  commissioner  of  highways  of 
the  town  where  the  lane  was  situated  made  and  caused  to  be 
recorded  an  order  or  certificate  describing  the  lane  as  an  old  public 
highway.  Defendant  was  about  that  time  appointed  road  master  and 
a  warrant  was  delivered  to  him  to  collect  from  timself  and  brother 
ten  days'  highway  labor.  Under  this  authority  defendant  did  the 
acts  complained  of  as  trespasses,  which  consisted  in  ploughing  up 
the  soil  in  the  lane,  cutting  some  small  trees  alongside,  etc.  The 
action  was  first  brought  in  a  justice's  court,  but  a  plea  of  title  was 
intei'posed  and  the  action  then  discontinued.  Upon  the  trial  the 
court  submitted  the  question  to  the  jury  whether  the  lane  was  a 
public  highway.  The  jury  found  that  it  was  not  such,  and  gave  a 
verdict  in  favor  of  plain tifE  for  125.  Such  other  facts  as  are  mate- 
rial appear  in  the  opinion. 

• 

S.  L,  Stebbins,  for  appellant. . 

}Villla77i  Lounsberyy  for  respondent. 

Present  —  Learned,  P.  J.,  Boardman  and  James,  J  J. 

Learned,  P.  J.  This  is  *an  action  to  recover  for  alleged 
damages  in  entering  upon  the  plaintiff's  land,  removing  the  soil 
and  cutting  the  trees.  The  defense  is  that  the  loctis  in  quo  was  a 
public  highway,  and  that  the  acts  were  done  by  authority  of  the 
commissioner.  The  real  question  in  dispute  is,  whether  the  road, 
where  the  acts  were  done,  was  public  or  private.  The  jury  found 
that  the  road  was  private,  and  assessed  the  plaintiff's  damages  at 
125.  The  defendant  appeals.  A  part  of  the  alleged  wrongful  acts 
consisted  in  going  inside  of  the  plaintiff's  new  fence  (which  is  said 
to  be  outside  of  the  place  of  the  old  fence),  and  there,  with  a  crow- 
bar, pointing  out  the  site  of  the  old  fence. 

As  to  this  trespass,  the  defendant  asked  the  court  to  charge  that 
if  the  jury  were  satisfied  that  the  plaintiff  consented  tliat  the 
defendant  might  go  on  the  land,  he  could  not  recover  for  that  act ; 
\"0L.  VI,  JSr.  Y.  Rep.  —  61 


482  THIED  DEPARTMENT, 


Cole  y.  Van  KMoren. 


and  the  court  refused.  If  this  request  and  refusal  stood  alone,  it 
would  probably  be  admitted  that  the  refusal  was  incorrect  Bat 
there  was  plainly  some  misapprehension.  The  charge  was  long, 
and  went  over  the  alleged  wrongs  in  some  detail.  And  in  respect 
to  thi^  part,  the  court  had  distinctly  said  that  if  the  plaintiff  con- 
sented to  tlie  defendant  going  there,  he  would  be  bound  by  his 
license,  and  until  it  was  revoked,  it  would  have  been  an  entire  jus- 
tification. This  fully  coTcred  the  matter  requested,  and  the 
defendant  had  no  right  to  require  the  court  to  repeat  what  had 
been  already  said.   'It  was  no  error  to  refuse  such  repetition. 

The  acts,  howerer,  which  are  really  important,  were  done  within 
the  limits  of  the  road.  There  is  no  dispute  that  the  road,  if  not 
public,  is  at  leaflt  private,  and  that  as  a  private  way  the  defendant 
had  a  right  over  it.  And  one  question  wfus,  whether,  if  it  was  a 
private  road,  the  acts  of  the  defendant  were  justifiable.  On  thia 
point  the  court  charged  that  the  defendant  had  a  right  to  do  such 
acts  as  were  necessary  to  the  reasonable  enjoyment  of  the  private 
road,  provided  such  acts  are  unaccompanied  by  malice,  carelessness 
or  unnecessary  injury.  And  the  same  principle  was  afterward 
stated  in  other  language.  No  exception  was  taken  to  this  part  of 
the  charge.  There  was  much  evidence,  and  somewhat  conflicting 
evidence,  as  to  what  was  done  by  the  defendant,  and  as  to  the 
necessity  for  his  acts,  in  order  to  use  the  way  in  a  proper  and 
reasonable  manner ;  and  the  jury  who  heard  the  witnesses  testify, 
and  saw  them  upon  the  stand,  are  the  best  judges  as  to  these 
matters.  They  have,  by  their  verdict,  found  that  the  defendant's 
acts  were  not  necessary  and  prudent  for  the  fair  and  reasonable 
enjoyment  of  this  ground  as  a  private  road.  Wo  ought  not  to 
interfere  with  this  decision. 

In  July,  1870,  the  sole  commissioner  of  the  town  of  Esopa^ 
*^at  a  meeting  of  the  commissioners  "  (as  stated  in  the  order),  hav- 
ing deliberated  on  the  subject,  and  it  appearing  to  him  that  the 
road  in  question  had  been  used  as  a  highway  for  more  than 
twenty  years,  ordered  it  to  be  ascertained  and  recorded;  which  was 
do^e  accordingly  in  the  terms  of  said  order. 

The  defendant  claims  that  this  is  a  conclusive  record  and  adjudi- 
cation that  the  road  was  a  highway.  But  it  was  held  in 
People  V.  Judges  of  Cortland,  24  Wend.  491,  that  the  prorifiion 
which  makes  it  the  duty  of  commissioners  to  cause  to  be  ascer- 
tained, described  and  recorded,  roads  which  have  been  used  as 
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public  highways  for  twenty  years,  does  not  authorize  them  to 
create  or  enlarge,  but  only  to  perpetuate  the  evidence  of  a  public 
right;  that  the  fact  of  dedication  depends  on  the  user.  1  R.  S. 
501,  §  1,  subd.  3.  The  doctrine  of  that  case  is  indirectly 
recognized  in  Talmage  v.  Hunting,  39  Barb.  &54;  S.  G.  affirmed,  29 
N.  Y.  447.  In  that  case  it  was  held  that  the  commissioners  could 
not,  under  their  authority  to  ascertain  and  record  an  existing  high- 
way, change  its  boundaries.  It  would  seem  to  follow,  therefore, 
that  if  they  could  not  enlarge  the  width  of  a  highway  by  thus  ascer- 
taining and  recording,  they  could  not  make  the  whole  of  the  land 
a  highway  which  had  not  been  a  highway  before. 

And  whatever  may  be  the  effect  of  such  an  act  on  the  part  of  the 
commissioners  as  to  the  public,  it  would  seem  clear  on  principle 
that  they  could  not  thereby,  without  compensation,  take  from  the 
owner  of  the  land  his  property.  I  think,  therefore,  that  the  court 
held  correctly  that  the  record  was  not  conclusive  on  the  point  that 
the  road  was  a  highway. 

In  the  original  deed  of  this  farm  there  is  a  reservation  of  a  free 
road.  The  deed,  however,  conveys  two  separate  lots,  of  which  the 
former  is  the  one  in  question.  The  reservation  is  over  the  ^^said 
lot  of  land.''  There  is  nothing  which  points  out  that  the  reserva- 
tion applied  to  both  lots,  or  which  identifies  the  road  in  question 
as  that  intended  in  the  deed.  There  appears  also  to  be  a  main 
road,  other  than  this,  through  the  plaintiff's  land,  to  which  that 
reservation  may  apply. 

The  real  question  seems  to  come  to  the  user  of  the  road;  whether 
it  had  been  so  used  by  the  public  as  to  have  become  a  highway,  or 
whether  its  use  was  such  only  as  to  show  that  it  was  for  those  who 
lived  upon  it  sEnd  for  their  visitors.  This  question  was  fairly  sub- 
mitted to  the  jury.  And  while  we  may  grant  a  new  trial,  if  we  ai;e 
satisfied  that  their  verdict  was  against  the  Evidence,  still,  in  a  case 
like  this,  we  should  be  very  cautious  in  exercising  this  power. 

There  is  nothing  to  indicate  that  the  jury  were  influenced  by 
any  prejudice  which  prevented  them  from  weighing  the  question 
fairly;  and  they  are  very  competent  to  judge  wisely  on  such  a 
point. 

The  road  in  question  averages  about  twenty  feet  wide,  is  about  a 
mile  long  and  runs  from  the  main  road  to  the  foot  of  the  moun- 
tain. The  plaintiff's  land  is  on  the  main  road,  and  the  road  in  ques- 
tion goes  between  the  plaintiff's  house  and  garden.    The  defendant 
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lives  half  or  three-quartert  of  a  mile  west  of  plaintiflf  on  this  road 
in  question,  near  the  mountain,  and  his  father  lived  there  before 
him.  This  is  his  regular  way  of  coming  out  and  going  in.  The 
defendant's  is  the  only  house  on  this  road.  One  Lowe  lives  near 
the  mountain,  about  four  hundred  yards  north  of  where  this  road 
stikes  it. 

It  is  impossible  to  state  in  detail  the  testimony  on  this  subject 
of  user.  Generally  the  witnesses  who  testify  to  the  fact  that  they 
had  used  the  road  were  relatives  of  the  family  of  the  defendant  or 
his  ancestors,  or  of  the  Lowe  family,  or  they  were  physicians  who 
had  used  the  road  in  their  professional  business.  Others  were 
those  who  went  to  Lowe's  cider  mill  or  to  buy  grain  of  that  family. 
There  is  evidence,  also,  that  people  drew  wood  over  it  from  the 
mountain,  and  in  one  instance  two  persons  engaged  in  selling  sew- 
ing machines  went  over  the  road. 

But  in  contrast  to  this,  there  is  the  fact  that  this  use  of  the  road 
extends  back  for  some  fifty  years,  and  that  the  commissioners  of 
highways  never,  until  1870,  and  just  at  the  time  when  this  contro- 
versy was  beginning,  had  caused  the  road  to  be  ascertained,  sur- 
veyed and  recorded.  It  is  made  the  duty  of  the  commissioners  to 
cause  such  record  to  be  made.  Their  act  in  so  doing  serves  two 
purposes;  one  to  fix  the  limits  of  the  road  and  the  other  to  show 
(so  far  as  they  may)  an  acceptance  of  the  road  by  the  public. 

In  fact  the  order  which  was  made  was  made  on  the  25th  of 
June,  1870;  a  road  warrant  (assessing  only  the  two  Van  Keurens) 
was  made  on  the  28th,  and  the  injuries  complained  of  were  done 
a  few  days  after,  so  that  there  was  reason  to  think  it  strange  (and 
the  jury  might  have  so  thought)  that  it  should  not  have  been  dis- 
covered before  that  this  was  a  public  highway.  In  connection 
with  this  was  the  further  fact  that  the  road  warrants,  for  several 
years  previous,  had  relieved  the  defendant  from  the  work  assessed 
against  him,  by  reason  of  work  on  a  private  road.  And  no  proof 
was  made  that  such  private  road  was  any  other  than  the  road  in 
question.  I  do  not  think,  therefore,  that  we  can  say  that  the 
finding  of  the  jury,  that  this  was  not  a  public  road,  was  against 
the  weight  of  evidence.  It  seems  to  me  to  be  a  subject  which  they 
were  peculiarly  fitted  to  examine  and  decide. 

The  judgment  appealed  from  should  be  aflSrmed. 

James,  J.,  dissented. 

Judgment  affirm^- 
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Putnam  v.  Schuyler. 

Suretytk^  —  when  defense  offlrattd  on  prineipal  eontraet  U  a/w&Me  to  surety. 

A,  indaced  H.  to  execute  a  promlBSOiy  note  to  him  of  which  defendaat  after- 
ward goaranteed  the  payment.  JSeid,  that  the  defense  of  fraud  on  the  part 
of  A.  in  procuring  the  note  was  available  to  defendant  in  an  action  upon  the 
guaranty  bj  the  executor  of  A. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court. 
The  action  was  brought  by  John  K.  Putnam  as  executor,  etc.,  of 
Kchard  L.  Allen,  deceased,  against  Lucinda  W.  Schuyler,  upon  a 
guaranty  by  defendant  of  two  promissory  notes  made  by  one  Kath- 
erine  S.  Henriques,  and  payable  to  the  order  of  plaintiff's  testator. 
Sufficient  facts  appear  in  the  opinion. 

Malthew  Hale,  for  appellant. 

John  R,  Putnam,  for  respondent,  cited  Mann  v.  EchforcPs  Et^tSj 
15  Wend.  502;  Remsmy.  Graves,  41  N.  Y.475;  Levns\.McMillen, 
41  Barb.  420;  Oillispie  v.  Torrance,  25  N.  Y.  306;  Sterns  v.  Marks, 
35  Barb.  565  ;  McLaughlin  v.  McQovern^  34  id.  208 ;  Erwin  v. 
Downs,  15  K  Y.  576. 

Present  —  Lbarked,  P.  J.,  Boardman  and  James,  JJ. 

Learked,  p.  J.  Mrs.  Henriques  in  her  life-time  made  two 
notes  to  Dr.  Allen,  the  plaintiff's  testator.  After  her  death,  the 
defendant  guaranteed  them  by  writing  under  each  as  follows  : 

"For  Talue  received,  I  hereby  guarantee  the  payment  of  the 
above  note. 

"  L.  W.  Schuyler." 

On  the  trial  the  defendant  offered  to  prove  that  Dr.  Allen  wa? 
the  medical  attendant  of  Mrs.  Henriques ;  was  in  the  habit  of 
advising  her  as  to  financial  and  other  matters ;  that  she  reposed 
confidence  in  him  in  relation  to  her  affairs,  together  with  certain 
other  matters  tending  to  show  that  the  notes  were  obtained  by 
fraud,  and  that  they  were  without  consideration. 
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The  eyidenoe  was  objected  to,  on  the  ground  that  by  ezecntiiig 
the  gaaranty,  the  defendant  had  admitted  the  notes  and  was 
estopped;  that  the  defense  of  fraud  was  personal  to  Mrs.  HenriqueR 
and  her  representatiyes ;  that  the  defendant  oould  not  impeach 
the  settlement  between  the  maker  and  payee.  The  evidence  was 
excluded  and  the  defendant  excepted. 

I  assume,  from  the  manner  in  which  the  case  is  presented^  that 
it  was  not  really  claimed  on  the  trial  that  these  matters  would  not 
hare  been  competent  in  behalf  of  the  representatives  of  Mrs. 
Henriques.  Their  exclusion  was  on  the  ground  that  they  were 
not  competent  in  behalf  of  the  guarantor. 

On  this  subject  of  the  right  of  a  guarantor  to  set  up  defenses 
which  would  undoubtedly  be  valid  in  favor  of  the  principal,  there 
id  an  apparent  conflict  But  a  little  discrimination  will  show  that 
the  conflict  is  only  apparent 

First  Inhere  is  a  class  of  cases  in  which  the  owner  of  a  note  or 
bond  has  assigned  it,  with  a  guaranty.  In  these  it  has  been  held 
that  the  guarantor  could  not  show  that  the  instrument  was  invalid. 
It  would  be  unjust  to  permit  him  to  assign  an  invalid  instrument, 
to  guarantee  its  payment  or  collection,  to  receive  the  value,  and 
then,  when  sued  on  his  goaranty,  to  assert  that  the  original  instru- 
ment was  invalid.  He  is  estopped*.  Itemaen  v.  Graves,  41  N.  Y. 
475  ;  ZabrishU  v.  C.  C.  d  C.  R.  R.  Co.,  23  How.  (U.  S.)  399. 

The  case  of  Mann  v.  EckforeTs  Ez^rs,  15  Wend.  502,  is  of  this  char- 
acter. The  life  and  fire  company,  of  which  Eckf ord  was  president, 
assigned  to  the  Western  Insurance  Company  a  bond  and  mortgage. 
Eckf  ord  guaranteed  the  bond  and  mortgage  and  the  money  paid 
for  it,  expressing  the  ofnount.  The  defendants,  his  executors,  were 
not  allowed  to  set  up  usury  in  the  bond  and  mortgage  against  the 
plaintiff,  the  receiver  of  the  insurance  company. 

Second.  The  guarantor  is  held  liable  in  those  cases  in  which  the 
debt  is  justly  owing,  although,  from  some  defect  or  incapacity,  the 
principal  is  not  liable  in  an  action.  Thus  where  the  makers  of  a 
note  were  married  women,  incapable  (then)  of  making  a  notSi  the 
acconunodi^tion  indorser  was  still  held  liable.  Erwin  v.  Downs,  15 
N.T.576.  SeeKimbaUy.2reweU,THm,lU.  The  guarantor  of  a 
lease  is  liable,  although  only  one  of  the  two  lessees  executed  the  lease. 
McLanghlin  v.  McOwem,  34  Barb.  208.  In  that  case  Judge 
Baook  speaks  of  this  class  of  cases,  mentioning,  among  others,  the 
guaranty  of  goods  sold  to  an  infant    So  the  guarantor  of  a  note, 
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purporting  to  be  made  bj  two,  where  the  signature  of  one  is  unan* 
thorized,  is  liable*  Stertu  y.  Marks,  35  Barb.  565.  In  all  these 
cases  the  debt  is  justly  ofwing  to  the  plainti£F;  and,  through  no 
fault  of  his,  he  is  unable  to  recover  against  the  principal  or  one  of 
the  prineipals. 

_-3PMrd.  A  guarantor  cannot  set  up,  by  way  of  set-off,  a  xsiaim 
distinct  from  that  on  which  he  is  sued.  The  right  of  set-off  (that 
is,  as  distinguished  from  a  defense  arising  upon  the  claim  itself) 
belongs  only  to  the  principal  debtor  and  can  be  used  only  at  his 
option.  Such  is  the  doctrine  of  OiUispie  y.  Torrance,  25  N.  Y. 
306  J  and  this  is  all  which  that  case  decides  on  this  point  By 
indirection,  however,  it  implies  that  a  defense  to  the  claim  (as  dis- 
tinguished from  a  set-off)  is  available  to  the  guarantor.  To  the 
same  effect  is  Lewis  v.  McMttten,  41  Barb.  420. 

Fourth.  But  there  are  still  other  oases  which  are  not  embraced 
in  either  of  these  three  preceding  classes;  cases  where  the  plain- 
tiff ii9  the  original  party  to  the  contract,  and  therefore  has  not 
received  it  by  assignment  from  the  guarantor,  where  the  proposed 
defense  is  not  the  incompetency  of  the  principal  to  contract,  and 
where  it  arises  out  of  the  contract  itself,  and  not  by  way  of  set- 
off. In  these  the  guarantor  has  been  permitted  to  make  the 
defense*  He  has  thus^  as  to  the  original  contract^  been  allowed  to 
set  up  usury:  Morse  v.  Hovey,  9  Paige,  197;  Parshdll  v.  Lamo- 
reauxy  37  Barb.  189;  duress  of  his  principal:  OsbornT. Bobbins,  36 
N.  Y.  365;  Strong  v.  Grannis,  26  Barb.  122;  partial  failure  of 
consideration  t  Sawyer  v.  Chambers,  43  id.  622.  And  I  find  no  case 
which  intimates  that  when  a  person  has  obtained  an  obligation 
from  a  principal  by  fraud,  he  can  wipe  out  the  fraud  by  obtaining 
a  surety  to  the  obligation. 

Assuming  that,  in  justice  and  equity,  the  obligee,  by  reason  of 
fraudulent  acts  on  his  part,  has  either  no  claim  or  a  less  claim 
against  the  principal,  I  see  no  reason  why  he  should  stand  in  a 
better  position  against  the  guarantor. 

The  distinction  which  has  been  pointed  out,  namely^  that  inability 
on  the  part  of  the  principal  to  contract  is  no  defense  to  the  guar- 
antor, while  fraud  in  the  contract'  is,  may  be  found  in  the  civil 
law.  Ttiis  sftys  that  personal  defenses  do  not  pass  to  others,  but 
that  defenses  inherent  in  the  thing,  such  as,  among  others,  frauct 
and  duress,  are  available  to  sureties.  Dig.  44,  1,  de  excepiionibus, 
I.  7,  §  1;  Cod.   2,  24  (23),  de  fide  jus.    2.  *'If,  in  the  principal 
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obligation,  there  is  any  essential  vice  which  may  annul  it>  as 
if  it  hafi  been  contracted  by  force,  if  it  is  contrary  to  law  or  to 
good  manners,  if  it  be  founded  only  on  a  fraud  or  on  some  error 
which  may  suffice  to  annul  it,  in  all  these  cases  the  obligation  of 
the  surety  is  likewise  annulled."  Strahan's  Domat.,  Bk.  3,  tit  4, 
§  5,  art  2;  id.,  §  1,  art.  10. 

The  defendant  offered  to  prove  acts  of  the  plaintiff's  relator, 
tending  to  show  that  he  obtained  the  notes  improperly  from  the 
maker;  that  he  took  advantage  of  her  confidence  in  him  and  that 
she  did  not  owe  him.  If  these  facts  be  true,  he  ought  neither  to 
recover  of  her  representatives  on  the  notes,  nor  of  the  defendant  on 
her  guaranties. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  the  event 

Jiulgment  reversed  and  n^w  trial  ordered. 


OODENSBURG    AlfD     LaKE   'ChAMPLA.IN   RaILROAD   COMPANY   V. 

Vermont  and  Canada  Railroad  Company. 

Corporation  —  act  uUra  tires  cannot  be  ratified. 

Where  a  lease  made  by  a  corporation  was  invalid  as  being  tUtra  vire^.  hdd. 
that  the  acceptance  \>j  the  corporation  of  rent  under  such  lease  woald  not 
make  the  same  valid. 

> 

MOTION  by  defendants  to  dimiss  an  appeal  by  plaintiff  from  an 
order  at  special  term  sustaining  a  demurrer  to  the  complaint 
The  action  was  brought  by  the  Ogdensburg  and  Lake  Champlaia 
Railroad  Company  against  the  Vermont  and  Canada  Railroad  Com- 
pany and  others  to  obtain  an  adjudication  as  to  the  legal  validity 
of  a  lease  from  plaintiff  to  defendant,  and  if  it  shall  be  declared 
invalid  to  have  the  same  cancele^f  and  the  leased  property  delivered 
up.     Sufficient  facts  upon  the  point  decided  appear  in  the  opinion. 

Edward  C,  James,  for  the  motion  as  to  the  ratification  by 
receiving  rent,  cited  Knapp  v.  Broton,  45  N.  Y.  207 ;  MurphU 
V.  Spaumng,  46  id.  556 ;  Bennetl  v.  Fa«  Syckel,  18  id.  481 ;  Sands 
V.  Hughes,  63  id.  287,  294. 

L.  Hashronch,  Jr,,  and  Evarfs,  Sonthnayd  £  Clioaie,  opposed. 
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Present  —  Learned,  P.  J.,  Boabdman  and  James,  J  J. 

Leabxed,  p.  J.  This  action  was  brought  to  obtain  a  decision 
from  the  court  whether  a  certain  lease,  execnted  by  the  plaintiffs 
to  the  Vermont  and  Canada  Bailroad  Company,  was  or  was  not 
void.  The  plaintifFs  do  not  affirmatively  allege  that  the  lease  is 
void,  but  they  ask  for  a  decision  on  this  point,  and  a  judgment 
that,  if  Toid,  it  be  annuDed,  and  they  restored  to  their  rights  as 
before  the  lease  was  executed. 

The  defendants,  the  Vermont  and  Canada  Bailroad  Company, 
demurred.    The  demurrer  was  sustained  and  the  plaintiffs  appeaJt 

The  defendant,  the  Vermont  and  Canada  Bailroad  Company, 
now  move  to  dismiss  the  appeal,  on  the  ground  that,  before  and 
since  the  judgment  on  the  demurrer,  the  plaintiffs  accepted  rent 
on  the  lease,  and  thus  ratified  it.  The  ground  on  which  it  is 
claimed  that  the  lease  is  void  is  that  it  was  one  which  the  company 
had  no  power  to  make  —  ultra  vires. 

Without  inquiring  as  to  the  effect  which  such  a  receipt  of  rent 
might  have  in  some  cases,  it  is  enough  to  say  that  if  the  Ogdens- 
barg  and  Lake  Champlain  Bailroad  Company  had  no  power  to 
make  such  a  lease  as  the  one  in  question,  they  had  no  power  to  rat- 
ify it  by  accepting  rent.  If  it  was  beyond  their  corporate  power  to 
lease  the  road  by  a  written  instrument,  then  they  could  not  make 
a  void  lease  valid  by  receiving  the  rent  upon  it.  This  is  not  the 
case  of  an  imperfectly  executed  contract,  or  one  executed  by  a  pre- 
tended agent 

The  motion  to  dismiss  the  appeal  should  be  denied,  with  110 

costs. 

James,  J.,  dissented. 

Motion  denied. 

Note.— The  following  opinion  delivered  at  special  term  in  the  foregoing  action  bears  upon 
the  question  of  serrioe  on  non-resident  corporations,  and  reaches  a  conclusion  not  in  har- 
mony with  that  in  BameU  ▼.  C/iieooo  A  Lake  Huron  R,  B.  Co.',  atUe^  page  858: 

The  complaint  avers  that  the  plaintiff  is  a  corporation  organized  under  the  laws  of  the 
State  of  New  York;  that  since  August,  1866,  it  has  been  the  owner  of  a  railroad  extending 
troin  Ogdensburg  to  Rouse^s  Point,  and  that  it  operated  the  same  for  public  use  up  to 
March  1, 1870;  that  in  Februaiy,  1^0,  an  agreement  in  vrriting  was  entered  into  between 
said  platntiflF,  under  proper  authority  from  its  directors,  with  the  Vermont  &  Canada  Rail- 
road Company  and  the  managers  and  trustees  of  the  Vermont  Central  Bailroad  Company, 
attested  by  its  vice-president,  and  under  the  hands  and  seals  of  J.  Gregory  Smith,  Benjamin 
P.  Cheney  and  Joseph  Clark,  as  trustees,  receivers  and  managers  of  said  road.  That  said 
railxoads,  defendants,  had  no  corporate  powers  in  the  State  of  New  York,  nor  any  special 
iQOOSnition  of  corporate  powers  therein.  That  before  making  said  agreement^  the  Vermont 
CSentral  Railroad  Company  had  become  insolvent,  and  the  defendants.  Smith,  Cheney  and 
Clark,  had,  by  the  courts  of  Vermont,  been  appointed  trustees,  managers  and  receivers 
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thereof,  and  at  the  tiaie  of  mMng  Mid  agroement,  laid  Vefliiont  Contral  Raflroad  irai 
inaolvent  and  was  held  and  controlled  hjr  or  in  the  Interest  of  eald  tmsteee.  Hiat  the 
Central  Vermont  Railroad  Oompany  te  aootporatioii  created  hj  the  laws  of  Yennont,  in 
NoTomber,  187X,  with  authority  to  aatume  and  perform  aU  the  ooBtracts  of  the  tmateei. 
oiaaagen  and  reoelten  of  theTettnont  Central  Railroad  Companjr  and  the  Vermont  aod 
Canada  Railroad  Oompany,  and  that  said  Central  Vermont  Company  claims  to  hen 
succeeded  to  said  acrreement  of  1830.  That  Karch  1, 1870,  said  plaintiff,  In  pursuanoe  6t 
the  aforesaid  agreement,  deHreMd  the  possession  and  oontrol  of  its  railroad  to  the  atid 
parties  therein  named,  who  reeelvedand  still  hold  thesame;  and  that  said  Central  Vermont 
Company  and  John  Schrler,  rlaimlng  under  said  railroads,  hare  exduslTe  possession  and 
control  of  said  Ogdensburg  and  Lake  Champlain  Railroad,  rscetring  and  enjoying  Hi 
eamtags.  That  all  the  defendants  hut  Schrler  are  non-residents;  that  Schrler  is  superin- 
tendent and  agent  for  the  other  defendants,  and  as  such  has  the  poasesslon  and  charge  of 
said  road.  That  recently  the  dalm  has  been  set  up  by  the  people  of  the  State  of  9ev 
York,  through  their  attomoy-genersl,  that  the  aforssald  agreement  of  1870  was  beyond-th* 
corporate  powers  of  the  plaintiff,  and  was,  and  Is,  illegal  and  Toid;  that  the  tnmsfer  nadcr 
It,  of  possession  of  ssid  road,  with  the  light  of  operating  the  same  as  a  public  route  of 
travel,  was  megaLand  unautluHlaed;  and  that  such  transfer  and  the  cessation  theivby  and 
thereunder,  for  more  than  one  year,- of  the  maintenance  and  operation  of  said  road  by  the 
plaintiff  itself,  amounts  in  law  to  a  suspension  of  the  ordinary  and  lawful  business  of  the 
plaintiff,  and  subjects  it  to  a  forfeiture  of  Its  charter,  etc^  and  that  In  January  last,  the 
people  by  their  attomey-gsneral  commenced  an  action  against  this  plaintiff,  settbig  up  the 
matters  aforesaid  and  demanding  Judgment  of  forfeiture  of  its  charter;  which  actloo  h 
still  pending.  That  from  the  time  of  making  said  agreement  to  the  pfussut  the  pialndff 
has  maintained  its  corporate  organisation,  held  eleotlona,  meetings  of  its  directors,  V^ 
interest  on  its  bonds  and  other  current  pecuniary  obligations,  and  made  dividends  oa  Its 
stock  from  moneys  reeetred  under  said  agreement;  that  its  road  has  been  kept  up  aad 
maintained  for  travel  and  transportation,  and  the  public  duties  incident  to  the  fraocUee 
have  been  performed  and  fulfilled  by  said  defendants,  and  all  the  payments  required  l^ 
said  agreement  have  been  made.  That  said  agreement  of  1890  was  entered  into  in  food 
faith,  upon  the  belief  that  paitles  thereto  have  the  rlg^t  so  to  do,  and  upon  the  sdvlee 
of  counsel  upon  whom  they  relied;  that  if  the  agreement  be  adjudged  within  the  cor- 
porate powers  of  the  plaintiff,  and  the  surrender  of  possession  and  use  of  its  road  kgal 
the  pecuniary  result  is  not  objeotkmable  and  plaintiff  would  be  content  therewith,  hot  If 
said  agreement  was  unauthorised  or  illegal,  and  subjects  it  to  a  forfeiture  of  its  charter,  It 
desires  to  be/elieved  therefrom  and  restored  to  the  possession  of  Its  road. 

The  court  Is  then-asked  to  adjudge  and  determine  whether  said  agreement  and  the  trsns- 
fer  and  delivery  of  possession  uAder  it,  with  Its  exclusive  use,  was  unauthorised  or  bqrood 
the  corporate  powers  of  plaintiff. 

The  defendants,  the  Vermont  A  Canada  Railroad  Company  and  the  Central  Vennoat 
Railroad  Company,  appeared  specially  in  the  action  for  the  purpose  of  objeettngto  the  Ju 
risdictlon  of  the  court,  and  for  that  purpose  only,  and  eadi,  severally,  specially  demurred  te 
the  complaint,  because  It  appeared  on  the  faoe  thereof  that  the  court  had  not  Jurisdictloa  of 
thebr  persons.  The  defendants,  John  Gregory  Smith,  Renjamin  P.  Ghenoy  and  Joseph  (^aik, 
sued  as  trustees,  managers  and  reoetversof  the  Vermont  Central  Railroad  Company,  sad 
not  otherwise  made  parties  to  the  actioa,  also  appeared  specially  and  sOMy  for  the  purpose 
of  objecting  to  the  Jurisdiction  of  the  court,  and  severally  demurred  to  the  eomplalBt, 
because  It  appeared  on  the  face  thereof  that  the  court  had  not  Jurfsdtetton  of  the  penoa  of 

said  defendants. 

The  deftaidant  John  Sdirler  demurred  to  the  complaint,  on  the  grTHUd  that  it  did  aot 
state  facts  sufficient  to  constitute  a  cause  of  action  against  him, 

Wm.  M.  Evar^M  and  !#.  Hjcnbrouck,  Jr.,  for  plaintiff. 

E.  (X  Jatnegf  for  defendant 

JiMBB,  J.    As  to  an  the  defendants,  other  than  Schrler,  the  only  queotlon  now  In  the  esse 
Is  as  to  the  Jurisdiction  of  this  court  over  the  persons  of  said  defendants,  for  wtthoot 
Jurlsdietion  it  can  render  no  personal  Judgment  against  them. 
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ItwMmved  that  by  tnt«potliig  their  demurrerB  the  defendaata  had  oooferredoii  the 
court  jnriadictlon  of  their  persona,  and  this  would  be  true  had  the  demunen  been  upon  any 
other  ground;  but  being  aoiely  on  the  ground  that  the  court  had  not  jurtodlction  of  their 
pereont,  and  that  thej  made  a  qualified  appearanoe  for  the  purpoae  of  teeCJngthatqueation, 
andfornooaierpurp08e,ltliadno8uch  effect  ▲  defendant  in  an  action  haa  the  right  to 
appear  apedallj  for  the  purpoae  of  teatiug  the  queation  of  jurladlctlon,  and  1^  ao  doing 
doea  not  confer  juriadlction  genenOljrln thecauae.  AVenr.  Malotilm,  ItAbb.  (N.  8.)8S5; 
Siau«inr.Frasu,4BiclbL^t^\  Seymour ▼.  Judd, S N. T. 464^108;  MeConiaekT.Penn.Cm, 
R.IL  Co.,  4/00.90^-909;  Cumb.  Ouol  Co.  y.  Sherman,  9  Ahb.  949. 

The  Code  permlta  a  defendant  to  demur  on  the  ground  that  the  court  haa  no  Juriadlctlon 
of  hJa  penon  when  tiUa  fact  appears  upon  the  face  of  the  complaint ;  and  when  It  doea  not 
ao  appear,  to  take  the  ol^ectlon  by  answer.  Code,  U  146-147.  But  auch  objeoUon  la  not 
to  be  deemed  waiyed,  eren  If  not  taken  by  demurrer  or  anawer  (Oode,  1 148) ;  much  lesa 
la  it  to  be  deemed  waived  by  an  appearance  for  the  sole  purpoae  of  ralaing  It  In  the  exact 
method  provided  by  the  Code.   auUivan  ▼.  Fraxee,  4  Robt.  616. 

This  objection  to  the  juriadtetion  of  the  court  doee  not  mean  that  the  suit  haa  been  Irreg- 
ularly commenced,  but  that  the  person  named  aa  defendant  la  not  aubject  te  the  Jurladic 
tkm  or  order  of  the  court.  Noneer.  Hope  MuL  Ina.  Co.,,  6  How>  W;  &  C,  8Barb.  641.  Hence 
the  inquiry  ia  not  aa  to  the  Irregularity  of  the  proceedlnga  1^  which  aenrlceof  the  aummona 
haa  been  made,  but  whether  the  defendant  Is  such  a  person  aa  can  be  subjected  by  proceaa 
16  the  oourt*s  jurisdiction. 

One  over  whoee-person  the  court  haa  no  Jurladictlon  la  not  bound  to  wait  untfl  final  Judg- 
menti  and  then  seek  relief  by  motion  to  set  It  aside.  The  Code  gives  him  the  right  to  pre- 
•ent  that  contingency  by  pleading,  and  by  appearing  to  ezerdse  that  right  he  does  not 
waive  it,  or  in  any  way  impair  the  force  of  the  objection.  To  hold  otherwise  would  make 
the  meaaa  provided  for  presentliig  that  issue  destroy  the  laaue  itaelt  In  my  Judgment  the 
iaaue  waa  property  taken  by  demurrer,  and  auch  demurrera  preaent  laauea  of  law  for  the 
dedakm  of  the  court    Code,  1 849 ;  JTlfia  v.  Poote,  86  Barb.  24S-S47. 

An  action  agalnat  a  foreign  corporation  ia  authorised  1^  section  487  of  the  Coda,  but 
before  the  action  can  proceed  or  the  court  render  Judgment  either  in  rem  or  in  pereonam 
H  must  have  Juriadlotlon  of  the  property,  or  the  person  of  the  defendant  Thia  la  not  a 
proceeding  in  rem,  but  an  action  agalnat  the  persona  of  the  defendants. 

At  common  law,  the  courts  of  this  State  had  no  Jurisdiction  of  the  persons  of  foreign 
corporations,  nor  have  our  statutes  provided  any  mode  wherein  the  personal  appearance 
oi  foreign  corporationa  can  be  compelled.    Such  compaaiea  may  b^  proceeded  agalnat  by 
attachment,  and  if  property  ia  aelsed,  Judgment  may  be  rendered  agalnat  such  property 
wfthont  a  personal  i^ntearance  by  the  defendant    It  Is  only  In  eases  of  voluntary  appear- 
ance that  our  courta  can  have  Jurladictlon  of  the  persons  of  foreign  corporationa.    JfeCor- 
miefc  V.  Perm.  Cent  R.  R.  Gu.,  49  N.  T.  808.    As  was  said  in  HuSbvrt  v.  Hope  MuL  Int.  Co., 
4  How.  S76,  the  service  of  a  aummona  upon  a  preaident  of  a  foreign  corporation,  who  hap* 
pena  to  be  temporarily  in  thia  State  and  who  doea  not  voluntarily  appear,  doea  not  give 
the  court  Jurladictlon  of  the  defendant  for  the  purpoae  of  rendering  a  peraonal  Judgment, 
and  eo  of  aervice  by  publication  made  under  the  Code,  S  186  ;   either  aervice  muat  be 
regarded,  for  all  practical  pnrpoaea,  aa  atmply  a  atatutory  notice  that  proceedlnga  are  about 
to  be  InalJtnted  agalnat  the  defendant'a  property.    An  action  agalnat  a  foreign  corporation 
la  now,  aa  a  suit  waa  formerly,  a  proceeding  againat  ita  property  only,  unleas  there  Is  a 
TOlnntaiy  appearance  1^  the  defendant.    Code,  ||  887  to  8<8,  and  487  ;  8  B.  8.  489.    It  waa 
held  in  Brsmtfer  v.  Kieli.  C.  B.  R.  Co.,  6  How.  188,  that  In  a  caae  where  the  aervice  of  the 
aummona  waa  made  upon  the  proper  ofllcer  of  a  foreign  corporation,  no  attachment  hav- 
ing been  iasoed  and  no  voluntary  appearance  by  the  corporation,  the  courts  of  thia  State 
did  not  get  Juriadictlon  of  the  defendanta  ao  aa  to  render  a  perKmoI  Judgment   The  extent 
of  tbe  power  of  the  court  in  auch  caae,  la  to  aubject  the  property  and  effects  of  auch  cor- 
posstion  within  the  State,  by  a  Judgment  <n  rem,  to  the  payment  of  Ita  debta,  etc.    Own- 
terland  Goal  Co.  v.  Sherman,  8  Abb.  848;  MeCormUK  v.  p.  C.  R.  A.  Co^  49  N.  T.  808. 

Tlieref ore  In  an  action  by  a  resident  of  thia  State  againat  a  foreign  corporation,  thia  court 
cannot  acquire  Jurtadictlon  of  its  peivon  or  legally  render  a  pefMmoliudfftfient  agalnat  It 
HBleaa  audi  corporation  elect  voluntarily  to  appear  therein.  Aa  the  complaint  in  thia  eaae 
abowa  the  aald  defendants  to  be  foreign  corporations,  and  there  not  having  been  any  vol- 
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untary  general  appearances  therein,  no  jurisdiction  of  their  peiyons  has  been  obtained  and 
the  demurrers  of  the  said  defendants  are  well  taken. 

As  to  the  defendants,  Smith,  Cheney  and  Clark,  they  are  not  sued  as  individual!, 
or  for  any  act  done  as  individuals,  but  as  trustees  appointed  by  the  oouru 
of  another  State  over  an  insolvent  corporation  created  by  such  State,  and  for  acts 
done  as  trustees  under  such  appointment.  Jurisdiction  over  the  persons  of  audi 
trustees,  for  acts  done  in  their  capacity  as  such,  must  stand  on  the  same  footing  as  the 
foreign  corporation  which  they  represent.  As  such  they  constitute  a  qfuaai  oorporatton 
foreign  in  all  that  relates  to  official  acts  or  duty,  and  must  be  so  treated  by  our  courts 
whenever  they  decline  our  Jurisdiction.  In  an  action  against  them,  for  acts  in  their  official 
relation,  they  may  submit  to  the  Jurisdiction  of  our  courts  by  a  voluntary  appearance,  bat 
if  they  do  not  the  courts  have  no  power  to  coerce  their  official  pe.rsonal  appearance.  Even 
as  against  a  non-resident  individual,  our  courts  cannot  acquire  Jurisdiction  without  a  per 
Bonal  service  of  the  summons  within  the  St«te,  or  a  voluntary  appearance  (SchwUiger  ▼. 
Hlckok,  58  N.  T.  280),  and  personal  service  in  this  State,  on  one  of  several  foreign  trustete, 
will  not  confer  personal  Jurisdiction  over  the  persons  of  the  body  of  trustees  to  whldi  he 
belongs,  nor  over  the  person  of  the  individual  served,  because  not  served  as  an  individual* 
but  as  one  of  the  several  members  of  a  board  without  personal  claim  against  him.  In  fact 
the  person  of  a  foreign  corporation,  cannot  be  forced  by  the  process  of  a  court  of  this  State, 
out  of  the  State  which  created  it,  into  its  own  Jurisdiction;  so  of  foreign  trustees  of  foreign 
corporations  for  acts  done  in  their  representative  characters.  If  the  persons  of.  foreign 
trustees  were  subject  to  the  jurisdiction  of  the  courts  of  this  State,  for  acts  done  as  sndi, 
they  might  sometimes  be  placed  in  an  awkward  predicament.  They  are  officers  ot  the 
court  appointing  them,  subject  to  its  orders  and  authority ;  if  subject  to  the  Jurisdiction  of 
courts  of  other  States,  they  might  be  abjudged  to  do  acts  which  the  court  appointing  them 
might  not  approve,  or  refuse  to  recognize,  and  punish  them  for  doing.  Foreign  corpora- 
tions and  trustees  of  such  corporations  may  sue  in  the  courts  of  this  State  (Runk  v.  Sf.  John, 
29  Barb.  685),  as  a  voluntary  act.  This  is  wholly  upon  the  ground  of  comity,  and  therefore, 
our  courts  will  not  entertain  the  lien  of  a  foreign  assignee  or  receiver  in  opposition  to  a 
lien  created  by  our  own  lawa 

I  think  these  demurrers  well  taken;  that  as  shown  by  the  complaint  this  court  has  not 
jurisdiction  of  the  persons  of  said  trustees,  or  either  of  them. 

The  purpose  of  this  action  to  to  avoid  an  agreement  made  by  the  plaintifT  with  the  defend- 
ants, on  the  ground  of  want  of  power  and  authority  in  the  plaintiff  itself  to  enter  into  iu 
Can  an  action  for  such  purpose  be  maintained  by  one  of  the  parties  thereto?  This  was 
questioned  on  the  argument,  and  the  point  pressed  with  considerable  force,  the  counsel 
insisting  that,  as  plaintiff  had  entered  into  the  agreement  of  its  own  volition,  submitted  to 
it  for  four  years,  reaped  its  fruits  and  distributed  them  among  its  stockholders,  it  could  not 
now  be  heard  to  say  that  its  act  was  unauthorized  and  illegal,  even  though  such  were  the 
fact.  Being  in  pari  delicto,  it  could  have  no  standing  in  court  to  be  relieved  from  its  own 
wrong. 

It  is  a  general  principle  of  law  that  no  court  will  lend  its  aid  to  a  party  who  founds  his 
cause  of  action  upon  an  illegal  agreement,  and  if,  from  the  plaintiff's  own  statement  of  the 
case,  the  cause  of  action  appears  to  arise  ex  turpi  caum^  or  by  the  transgression  of  law,  or 
because  unauthorized,  he  has  no  right  to  the  assistance  of  the  court,  and  this  is  not  out  of 
regard  for  the  defendaut,  but  because  the  court  will  not  lend  its  aid  to  such  a  plaintiff. 
Courts  of  equity  generally  follow  this  rule  of  the  oommon  law,  and  refuse,  to  aU  parties 
concerned  in  illegal  agreements  or  other  illegal  transactions,  its  aid  for  relief.  The  only 
exceptions  are  when  the  unlawful  acts  were  against  public  policy,  and  in  such  cases  afford- 
ing no  relief  except  such  as  public  policy  demanded,  and  no  redress  to  either  party  ts^ither 
than  such  as  might  flow  from  the  relief  necessarily  granted. 

This  is  not  a  case,  as  I  shall  hereafter  show,  calling  for  the  interference  of  the  court  in 
plaintiff's  behalf  on  the  ground  of  public  policy,  indeed,  the  aid  of  the  court  wns  not 
invoked  on  that  ground. 

The  complaint,  after  stating  the  plaintiffs  corporate  character,  its  ownership  of  the  rafl- 
road,  its  continued  existence  as  a  corporation,  the  maintenance  of  its  road  for  public  use, 
the  perfomumce  of  all  duties  incident  to  the  franchise,  sets  out  the  agreement  of  ISTO,  tlie 
delivery  c>f  possession  and  use  and  operation  by  defendants,  its  receipt  and  distribution  of 
the  money  paid  under  said  agreement,  and  expresses  its  satisfaction  with  the  pecunijiry 
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amiig«meiit,  If  legal,  and  then  daims  the  trangactlon  as  onauthorteed,  and  aika  judgment 
of  the  court  that  it  be  declared  void,  and  an  order  directing  Ite  return  to  said  plalntlflF,  etc. 
The  complaint  further  avers  the  defendant  John  Bchrier  to  be  the  superintendent  of  said 
railroad,  as  agent,  acting  under  the  other  defendants.  It  does  not  aver  or  show  that  Schrier 
has  <Hr  claims  any  possession  or  control  in  his  own  right,  or  that  he  had  any  thing  to  do  in 
any  way  with  the  agreement  under  which  possession  of  said  road  was  obtained. 

From  the  complaint,  fairly  construed,  it  appears  that  he  was  simply  an  agent  in  possession 
tor  his  principal.  As  such,  he  was  neither  a  necessaiy  or  proper  party.  Code,  %  118. 
Neither  having  or  claiming  either  right  or  interest  in  the  subject-matter  of  the  controversy, 
a  complete  determination  could  be  had  without  his  being  a  party.  He  was  not  a  tenant  in 
possession.  His  was  the  possession  of  his  principal,  against  whom  a  judgment  for  the 
possession  of  said  road  could  be  enforced.  It  was  held  in  Oarr  v.  Bright,  1  Barb.  Ch.  157, 
that  "  A  person  could  not  be  made  party  defoidant  on  the  ground  of  his  being  the  sgent  of 
the  party  interested,  where  no  spedfic  relief  was  asked  against  him,  and  this  complaint  con- 
tained no  allegation  that  he  acted  as  such  agent  in  relation  to  the  transaction,  or  had  an 
interest  in  or  connection  with  the  subject-matter  of  the  litigation.'*  So  in  Boyd  v.  Veinder> 
Icamp,  1  Barb.  Ch.  278,  where  an  agent  defendant  made  default,  it  was  held  erroneous  to 
make  a  mere  agent  a  party  defendant  in  a  suit  for  speciflc  performance  of  a  contract,  and 
the  court  even  refused  to  allow  judgment  to  pass  against  him  for  costs,  on  the  ground  that 
he  was  improperiy  made  a  party.  It  would,  therefore,  seem  that  Schrier  was  not  a  neces- 
sary or  proper  party,  and  that  as  against  him  no  cause  of  action  is  stated  in  the  complaint. 

But  the  more  important  question  is,  was  the  agreement  of  February,  1870,  within  the  Cor- 
porate powers  of  the  plaintiff?  This  is  a  question  of  much  importance  to  the  parties,  and 
of  great  importance  to  the  public  at  large. 

Upon  this  question  I  shall  quote  from  an  opinion  by  Judge  J.  F.  RsDnaLO,  given  to  the 
parties  at  the  time  this  contract  was  made,  furnished  me  on  the  argument. 

He  says:  '*The  right  to  build,  own  and  operate  railways  is  not  necessarily  a  corporate 
function;  it  might  just  as  weU  be  done  by  natural  persons,  but  as  it  pertains  to  inter-com- 
munication in  a  State  or  nation,  it  is  of  a  prerogative  character,  and  cannot  be  exercised 
without  the  consent  of  the  sovereign  power,  express  or  implied.  Bank  of  Middleton  v. 
Bdgarton,  80  Vt.  18S,  190.  The  English  courts  have  held  that  a  corporation  created  expressly 
for  the  purpose  of  operating  a  railway  could  not  either  assign  or  lease  the  same  as  a  whole, 
either  for  a  deflnite  or  indefinite  period,  without  consent  of  the  legislature,  either  express  or 
implied. 

*' Although  this  opinion  was  reached  with  acknowledged  reluctance  and  great  doubt,  it 
seems  to  have  been  acquiesced  in  there,  and  universally  adopted  in  this  country.  The  prin- 
ciple upon  which  it  has  prevailed  seems  to  be  that  the  sovereignty  of  the  State  having  con- 
ferred an  important  function,  and  in  many  respects  of  a  prerogative  character,  upon  these 
corporations,  the  trust  thereby  became  strictly  personal,  and  the  State  had  the  right  to 
insist  upon  retaining  the  original  guaranty  therel:^^  afforded  for  its  faithful  performance,  at 
least  until  consent  wss  given  by  some  legislative  act  that  it  might  be  transferred  to  others. 
But  these  rules  have  naturally  received  a  somewhat  limited  and  strict  construction.  It  was 
held  by  the  English  courts  at  an  early  day,  that  any  mere  traffic  arrangement  between 
different  corporations  forming  a  continuous  line,  although  the  effects  were  to  give  the  entire 
use  of  one  line  to  another  company,  and  in  return  to  guarantee  a  certain  dividend  on  the 
stock  of  the  company  owning  the  line,  as  an  equivalent  for  the  benefit  of  the  entire  traffic, 
was  not  on  that  account  objectionable,  and  did  not  require  confirmation  by  any  legislative 
ace  This  was  decreed  by  a  unanimous  opinion  of  the  Exchequer  chamber  (9  Exch.  642), 
and  has  never  been  departed  from.  It  was  regarded  as  a  mere  traffic  arrangement  with 
connecting  roads,  to  consolidate  the  working  of  a^  entire  line  under  one  control,  in  order  to 
secure  greater  efficiency  and  less  expense.  The  result  of  this  case  and  of  all  the  cases  upon 
this  point  is  that  a  railway  company  has  the  right  to  make  any  contract  for  the  use  of  its 
own  line  within  ite  charter  powers,  and  these  charter  powers  are  determined  not  only  by  the 
terms  of  its  original  charter  but  by  all  the  general  statutes  of  the  State  in  force  at  the  date 
of  the  charter,  or  which  have  been  subsequentiy  passed.'^ 

In  this  case,  as  I  have  before  said,  no  question  is  made  as  to  the  powers  of  the  Vermont 
corporation,  or  the  trustees  and  managers  thereof,  to  make  the  agreement  in  question,  or 
to  the  validity  of  the  agreement  In  that  State.  The  action  is  placed  wholly  on  the  plain- 
tiff's want  of  power. 
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It  alioald  be  borne  in  mind  that  these  rnilroadii^  plaintiff  and  defendante.  aie  connecCias 
roads,  part  of  a  oonneeting  line,  between  the  wateie  of  the  great  west  and  tlie  sea  board. 
The  agreement  in  oontroverqr,  which  is  made  a  part  of  tlie  complaint,  issnls  that  ^sald 
raOroads  form  one  connecting  line  of  ralbx)ad  trafHc,  from  the  foot  of  ship  naTigatlon  on 
the  great  lakes  at  Ogdensborg  to  White  Rirer  Junction  and  Windsor,  Vermont,  and  that  the 
traffic  and  business  of  each  of  said  roads  are  so  intlmatelj  connected,  tliat  it  can  be  csnied 
on  and  conducted  to  the  greatest  advantage  of  all  concerned  by  having  all  the  said  roads 
under  one  management;  that  as  a  consolidation  might  ultimately  be  found  desirable  for 
the  benedt  of  the  public  and  of  the  stodcholderB  of  all  the  roads,  as  provided  for  by  the  act 
of  188B,  a  temporsry  arrangement  is  most  desirable  untfl  it  csr  oe  dearly  seen  whether  fbll 
consolidation,  to  the  extent  authorised  by  said  act,  wHl  be  advantageous,**  eta 

These  recitals  sufficiently  explain  the  objects  and  puiposes  of  said  sgreement  and  diow 
the  motives  which  actuated  its  consummation. 

At  an  early  day  the  legislature  of  this  State  contemplated  a  union  of  connecting  rail- 
roads, either  by  consolidation,  lee  wing  ^r  otherwise,  so  as  to  form  a  conttnuons  hnshwut 
line,  under  one  management,  whenever  the  owners  deemed  such  a  method  most  likely  to 
aid  in  fadUtating  and  in  cheapening  transportation.  As  early  as  1889  (Laws  of  IflBt,  cfasp- 
218),  the  legislature  of  this  State  enacted  that  **  it  should  be  lawful  for  any  railroad  cor- 
poration to  contract  with  any  oUter  railroad  corporation  for  the  use  of  their  req>eciive 
roads,  and  thereafter  to  use  the  same  in  such  manner  as  maybe  provided  by  the  contnMst" 
That  is  precisely  what  has  been  done  in  this  case;  the  O.  ft  L.  C.  R  R.  Co.  has  contracted 
with  defendants  for  the  use  of  its  road,  and  they  are  using  it  in  the  manner  provided  for  in 
the  contract.  It  Is  urged  that  these  defendants  are  foreign  corporstions,  and  that  ssid  act 
does  not  include  foreign  corporations.  It  does  not  in  terms  say  ''foreign  corporations,** 
but  the  language  is  broad  enough  to  indude  all  corporations;  it  ssys  ''any  other  ccMpora 
tion,**  and  ss  the  greater  always  indudes  the  less,  the  act  should  be  so  construed  as  to 
apply  to  all  corporstions  that  come  together  and  are  capable  of  forming  a  oontlnuoos  line 
of  railroad  connection,  whether  all  are  located  in  this  State,  or  one  in  this  State  and  one  In 
another. 

The  point  istaken  that  this  act  is  limited  to  coiporatlons  and  does  not  readi  this  esse, 
because  the  trustees  and  managers  of  an  insolvent  corporation  formed  one  of  the  several 
contracting  parties  on  one  side.  I  cannot  concur  in  this  view.  The  terms  of  the  act  were 
used  in  a  broader  sense,  and  indude  all  or  any  rsilroad,  whether  owned  by  a  corporation, 
or  by  one  or  more  individuals;  the  roads  and  their  use  were  the  subject  ot  consideration 
and  enactment — not  the  owners. 

The  prindple  of  union,  or  lease,  or  consolidation  of  railroads  has,  since  1890,  been 
repeatedly  recognised  and  provided  for  in  subsequent  legislative  enarttneota  in  tiiis  State. 
In  16B5,  chap.  80S,  a  statute  was  passed  and  re-enacted;  in  1807,  chap.  SM,  entitled  "An  act 
in  relation  to  nUlroads  hdd  under  lease,**  and  declaring  that  any  railroad  corporstioB 
created  by  the  laws  of  this  State,  or  Its  successors,  now  being  the  lessee  of  the  road  of  any 
other  corporation,  mig^  take  a  surrender  or  transfer  of  the  capital  stock,  etc ;  snd  again 
in  1864,  chap.  6M,  conceding  the  genend  prindple,  it  was  enacted  by  the  second  section, 
"that  when  the  road  of  any  railroad  corporation  should  be  leased  to  any  other  railroad 
corporation,  or  to  any  person  or  permma,  such  lessee  should  mstntain  fences,  etc.,  thus 
distinctly  recognizing  the  rl^t  of  Individuals  to  lease  as  well  ss  corporations.  In  I8OB1,  chap. 
844,  the  set  of  1887  was  amended,  requiring  any  railroad  corporation,  being  the  lesne  of 
any  other  railroad,  to  make  to  the  State  engineer  a  report  of  such  facts,  concerning  the 
operation  of  such  lessed  road,  as  the  lessors  would  otherwise  be  required  to  make,  etc. 
This  was  followed  by  another  statute  in  the  same  year,  chap.  917,  declaring  that  It  nay 
and  shall  be  lawful  for  any  railroad  company  or  corporation  organised  und^r  the  laws  of 
this  State,  or  of  this  State  and  any  other  State,  and  operating  a  railroad  or  bridge,  rtther 
wholly  within,  or  partly  within  and  partly  without,  this  State,  to  merge  and  consoiidste  Its 
capital  stodc,  franchises  and  property  with  the  capital  stock,  franchises  and  property  d 
any  other  rsltaoad  company  or  companies  organised  under  the  laws  of  this  State,  or  under 
the  laws  of  this  State  and  any  other  State,  or  under  the  laws  of  any  other  State  or  Ststea, 
whenever  two  or  more  of  the  companies  or  corporations  so  to  be  consolidated  shall  or  nriay 
form  a  continuous  line  of  railroad  with  eadi  other,  or  by  means  of  any  Interrening  rsilrond 
bridge  or  ferry 
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Thus  to  praaented  a  aartoa  of  legtolatioD  in  thto  State,  beginning  in  1889  and  continuing  up 
to  and  Induding  1889i|  authorixingi  reoognlilng  and  regulating  the  uae  Of  one  railroad  by 
another,  partially  or  ezolaeiyely,  by  contract,  leaae  or  consolidation;  and  the  operationB  of 
the  many  railroads  in  thto  State  in  that  method  since  those  enactments  show  that  between 
them  union  and  consolidation  to  the  order  of  the  day.  The  receipts  and  benefits  hare 
h«come  too  apparent  now  to  be  stayed;  it  to  one  of  thoee  steps  of  progress  necessary  to 
make  these  great  thoroughfares  of  public  travel  and  traffic  meet  the  xequirements  of 
oommeroe  and  the  emeigencies  of  the  age. 

In  my  judgment,  the  act  of  1889,  within  its  fair  scope  and  intention,  authorised  the  plain- 
tur  to  make  the  agreement  it  did  with  the  defendants,  and  that  such  authority  to  reiterated 
and  enlarged  in  the  act  of  1869,  it  being  but  an  ampUilcation  of  the  act  of  1889,  perhaps 
deemed  necessary  to  cover  such  cases  as  these  roads  at  House's  Point,  and  the  Great 
Western  and  New  York  Central  at  Niagara  Falls.  If  light  in  thto  view,  it  follows  that  the 
agreement  in  question  was  not  vUra  vires. 

The  present  tendency  of  Judicial  decision  upon  the  powers  of  ooiporations  to  enter  into 
contracts  to  promote  the  object  of  their  inooiporation  to  well  set  forth  by  Justice  Poxtbr 
in  the  recent  case  of  Town  of  MIddleUwn  t,  R^dbO,  B.  B.  Co.,  48  How.  48Q.  He  says: 
"I  think  it  will  hardly  be  contended  at  thto  day  that  corporations  can  perfbrm  no  act,  and 
can  make  no  contract,  but  8u<di  as  the  statute  in  express  language  authorises.  The  con 
trary  to  true.  They  being  invested  with  the  powers  of  natural  persons  for  the  purposes 
fepecifled,  to  a  certain  extent  may  enter  Into  every  contract  to  carry  out  that  object,  which 
to  not  in  violation  of  some  public  law,  or  contrary  to  public  ix>licy.** 

As  above  shown,  the  contract  now  in  question,  so  far  finom  violating  any  puUlc  law,  to 
authorized  by  the  statute  of  1889  and  1869.  It  to  also  fully  in  accord  with  public  policy  as 
decided  by  the  Court  of  Appeato  in  JIferrkk  v.  Von  Santvoord,  84  N.  T.  906. 

Judgment  to  directed  for  the  defendants  upon  each  of  the  several  demurrers  with  costs 
to  the  defendant  Schrier. 


TowNSEND  V.  New  York  Central  and  Hudson  River  Rail- 
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e  70  AD  408 
Pcusenger — on  railroad — rights  cf — wrongful  Section  from  train.        71  AD  204 

Plaintiff  purcliaaed  a  ticket  from  Sing  Sing  to  Rhinebeck,  a  station  beyond 
Pougbkeepsie,  upon  defendant's  railroad.  The  train  on  which  lie  took  pas- 
sage went  no  farther  than  Poughkeepsie.  The  ticket  was  taken  tip  by  a 
conductor  before  the  train  reached  Poughkeepsie.  At  that  place  plaintiff 
took  passage  upon  another  train  going  to  Rhinebeck,  which  was  the  usaal 
way  for  passengers  coming  on  trains  going  onlj  to  Poughkeepsie.  Having 
no  ticket,  he  was  ejected  from  the  train.  HM,  that  defendant  was  liable 
for  the  actual  damage  done  to  plaintiff  by.  the  ejection  from  the  train  and 
refusal  to  carry  him  to  Bhinebeck. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  verdict  of  a  yxrj]  and  from  an  order  denying 
a  motion  for  a  new  trial. 

The  action  was  brought  by  William  Townsend  to  recover  dam- 
ages for  the  wrongful  ejection  of  plaintiff  from  a  train  on  defend- 
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ant*8  railroad,  The  case  has  been  twice  tried.  Upon  the  first  trial 
a  judgment  was  rendered  in  favor  of  plaintiff  for  $500.  This  wm 
reversed  by  the  Court  of  Appeals  and  a  new  trial  ordered.  The 
case  on  that  appeal  is  reported,  66  N.  Y.  295.  The  jury  gave  a 
verdict  upon  the  second  trial  for  $75.  Prom  the  judgment  on 
that  verdict  this  appeal  is  taken. 

The  plaintiff  purchased  a  railroad  ticket  at  Sing  Sing  for  fihine- 
beck.  With  this  ticket  in  his  possession  he  went  on  a  train  from 
New  York  at  Sing  Sing.  This  train  went  no  farther  than  Pough- 
keepsie.  It  was  customary  for  passengers  who  were  going  farther 
north  to  take  another  train  at  Poughkeepsie.  After  the  train  on 
which  the  plaintiff  was  had  passed  Peekskill,  the  conductor  called 
for  tickets  and  took  up  and  retained  the  ticket  of  the  plaintiff. 

Upon  the  arrival  of  the  train  at  Poughkeepsie,  as  the  train  went 
no  farther,  the  plaintiff  got  out  and  waited  for  some  twenty-five 
minutes,  until  another  train  came  along,  which  was  going  north. 
He  got  into  this  train.  The  conductor  of  this  train  asked  him  for 
his  ticket.  The  plaintiff  told  the  conductor  that  he  had  purchased 
a  ticket  at  Sing  Sing  for  Rhinebeck,  and  that  the  other  conductor 
had  taken  it  up.  Some  of  the  passengers  told  the  conductor  that 
the  plaintiff  had  such  a  ticket.  The  conductor  told  the  plaintiff 
that  he  must  pay  the  fare.  The  plaintiff  refused  to  do  so,  and  was 
for  this  reason  put  off  the  cars  at  Staatsburgh.  Ko  unnecessary 
force  was  used. 

F.  Loomis,  for  appellant,  cited  Totometid  v.  N.  Y.  C.  <£I£.  RR. 
R.  Co.y  56  K  Y.  295 ;  Weaver  v.  R.  W.  S  0.  R.  R.  Co.,  3  X.  Y. 
Sup.  270. 

A.  Schoo7imaher,  Jr.,  <&  Samuel  Hand,  for  respondent. 
Present — Learned,  P.  J.,  Boardman  and  James,  J  J. 

Learjtbd,  p.  J.  As  the  acts  of  the  conductors,  in  the  scope  of 
their  duty,  are  the  acts  of  the  defendants,  the  case  stands  thus : 
The  defendants  contracted,  with  the  plaintiff  to  take  him  from  Sing 
Sing  to  Rhinebeck.  They  gave  him  a  ticket  which  he  was  to  show 
in  the  cars  when  requested,  and  to  surrender  to  them  on  demand. 
After  he  had  traveled  for  some  distance  they  required  him  to  sor- 
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render  his  ticket,  and  he  did  so.    They  then  requested  him  to  show 
it^  and,  as  he  conld  not  do  this,  they  put  him  off  the  cars. 

If  the  train  on  which  the  plaintiff  started  had  gone  through  to 
Bhinebeck,  there  would  probably  be  no  question  made  of  the  de- 
fendants' liability.  No  one  would  claim  that  a  conductor  can  take 
up  a  passenger's  ticket  and  then  put  him  off  the  cars  for  his  inabil- 
ity to  show  the  ticket,  without  rendering  the  company  liable. 

What  difference  can  it  make  that  the  plaintiff  was  obliged  by  the 
defendants  to  get  upon  another  train,  in  order  to  complete  his 
journey  ?  The  defendants  urge  that,  as  he  had  no  ticket  when  he 
got  on  the  train  at  Poughkeepsie,  he  was  to  blame  for  thus  attempt- 
ing to  continue  on  his  way  to  Bhinebeck.  But  he  had  no  notice 
that  he  needed  a  ticket  any  longer.  The  company  had  taken  up 
that  which  he  had.  He  might  naturally  have  supposed  that  no 
further  call  would  be  made  on  him. 

If  he  had  stayed  at  Poughkeepsie  without  attempting  to  go  far- 
ther north,  that  would  have  been  his  fault,  or  negligence,  and  he 
would  have  had  no  complaint  against  the  company.  If  he  had 
bought  another  ticket  at  Poughkeepsie  and  had  then  sued  the  com- 
pany for  the  extra  sum  paid,  what  cause  of  action  would  he  have 
had  ?  They  would  have  justly  said,  we  never  refused  to  carry  you 
to  Ehinebeck.  Taking  up  your  ticket  was  no  refusal.  We  always 
take  up  tickets  at  some  point  before  the  end  of  the  journey. 

To  require  a  passenger  to  show  a  ticket  may  be  reasonable,  but  a 
company  cannot  require  a  passenger  to  comply  with  a  regulation, 
compliance  with  which  they  have  themselves  prevented. 

Nor  can  it  be  said  that  the  act  of  the  conductor  in  taking  up  the  • 
ticket  was  wrongful  toward  the  passenger.  The  company  might 
take  up  its  tickets  whenever  it  chose.  Northern  R.  R.  Co,  v.  Page, 
22  Barb.  130 ;  Vedder  v.  Fellows,  20  N.  Y.  126.  But  they  could 
not,  by  so  doing,  acquire  the  right  to  refuse  to  transport  the  pas- 
senger. 

No  question  arises  here  whether  it  would  have  been  proper  for 
the  plaintiff  to  attempt  to  force  his  way  into  the  car  at  Poughkeep- 
sie without  a  ticket,  if  his  entrance  had  been  objected  to  on  that 
ground.  He  went  into  this  car  without  objection,  and  in  accord- 
ance with  the  custom  of  those  travelers  on  the  Poughkeepsie  train, 
who  were  going  farther  north.  **It  follows,"  as  was  said  by  the 
Court  of  Appeals,  **  that  if  the  plaintiff  was  entitled  to  a  passage 
on  the  car  in  question  without  the  payment  of  any  additional  fare, 
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his  ejection  therefrom  was  unlawful."    HamiUon  y.  Hiird  Av.  R. 
E.  Co.,  53K  Y.  25. 

That  case  seems  to  be  closely  analogous  to  the  present.  In  the  ease 
of  Weaver  Y.  Rome,  W.  it  0.  R.  R.  Co.,  3  N.  Y.  Sup.  270,  the  plaintiff 
was  negligent  Paying  for  three  tickets,  he  neglected  to  obtain  more 
^  than  two,  and  he  was  therefore  at  fault,  like  a  passenger  who  loses 
his  ticket  There  was  no  injustice,  therefore,  in  making  him  bcari 
so  far  as  his  right  to  trayel  went,  the  consequences  of  his  careless-' 
ness.  But,  in  the  present  case,  the  plaintiff  was  not  to  blame.  He 
yielded  to  the  demand  of  the  defendants,  a  demand  which  they  had 
the  right  to  make,  it  would  seem,  when  he  first  entered  the  car  at 
Sing  Sing.     Northern  R.  R,  Co.  v.  Page,  supra. 

The  decision  of  this  case  in  the  Court  of  Appeals,  56  N.  Y.  295, 
held  that  exemplary  damages  were  not  proper.  And  the  charge  of 
the  judge  at  the  circuit  on  this  trial  limited  the  jury  to  damages 
in  compensation. 

The  judgment  should  be  aflirmed. 

Juagmeni  affirmed. 


Omikgeb  y.  Nbw  York  Central  akd  Hudson  Eiybr  Bail- 

ROAD  Company. 

Negligence  —  workman  upon  railroad  track «—  coniribvtory  negligence — contract 
between  dtfendant  and  third  person  teiU  not  retiocefrom  liability  for. 

The  rale  that  travelers  about  to  cross  a  railroad  track  mast  look  in  both  diree- 
tioDS  to  see  if  a  train  is  approaching,  held,  not  to  apply  to  a  workman  apon 
the  track,  whose  employment  reqaires  him  to  remain  on  or  about  it. 

Plaintiff,  a  workman  for  a  contractor  employed  by  defendant,  a  raUroad 
company,  to  repair  its  track,  while  engaged  in  making  repairs  at  a  highway 
crossing,  was  injured  by  a  passing  engine.  At  the  time,  he  was  near  the 
track  measuring  a  stone ;  a  train  had  just  passed ;  he  heard  no  bell  or  whistle 
from  the  engine,  the  approach  of  which  could  be  seen  a  mile  and  a  halt, 
Held,  (1)  that  it  was  for  the  jury  to  determine  if  he  was  guilty  of  contriba- 
tory  negligence ;  (9)  that  an  agreement  between  defendant  and  the  contrac- 
tor that  it  should  not  be  liable  for  injuries  done  to  the  contractor's  work- 
man would  not  relieye  defendant,  plaintiff  not  having  assented  to  it ;  and 
(8)  that  plaintiff  was  on  defendant's  lands  in  pursuit  of  his  lawful  business, 
and  defendant  was  not  relieved  from  liability  on  the  ground  that  he  was 
merely  a  licensee. 
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APPEAL  by  plaintiff  from  a  judgment  at  the  circuit  dismissing 
the  complaint. 
The  action  was  brought  by  Jacob  Ominger  to  recover  damages 
for  personal  injury  sustained  by  being  run  into  by  a  locomotive 
upon  defendant's  railroad.  The  plaintiff  was  a  mason,  and  at  the 
time  of  the  accident,  engaged  in  working  upon  a  cattle-guard  at  a 
road-crossing.  He  was  in  the  service  of  a  firm  of  contractors 
employed  by  defendant  to  do  the  work  upon  which  ho  was 
engaged.  The  contract  between  defendant  and  the  firm  was  in 
writing,  and  contained  a  provision  that  defendant  should  not  be 
liable  to  the  contractors  or  their  employees  for  any  injury  arising 
from  the  operation  of  the  railroad,  or  by  means  of  its  engines, 
etc.,  whether  the  same  occurred  by  accident,  negligence  or  other- 
wise.   Such  other  facts  as  are  material  appear  in  the  opinion. 

E.  W.  Paige,  for  appellant. 

S.  W,  Jackson,  for  respondent  The  contributory  act  of  plain- 
tiff will  prevent  a  recovery.  Nicholson  v,  Erie  Ry  Co,,  41  KT.  Y. 
625 ;  Terry  v.  N.  T.  G.  R.  R.  Co.,  22  Barb.  674 ;  Tonawanda  R.  R. 
Go.  V.  Hunger,  5  Den.  266;  S.  0.,  4  N.  Y.  349  ;  Clark  v.  8.  A  U. 
R.  R.  Co.,  11  Barb.  112 ;  Bush  v.  Brainard,  1  Cow.  78.  There  is 
no  liability  where  the  injured  person  is  on  the  track  by  license  of 
the  railroad  company.  HounseU  v.  Smyths,  97  Eng.  C.  L.  731 ; 
Southcote  V.  Stanley,  1  Hurlst.  ft  Norm.  247  ;  Bolch  v.  Smith,  7  id. 
736 ;  Oautret  v.  Egerton,  2  L.  R  C.  P.  370.  As  to  duty  of  one 
crossing  a  railroad  track  to  look  for  a  train  in  both  directions. 
Orippen  v.  K  T.  C.  R.  Jt.  Co.,  40  N.  Y.  61;  Beisiegd  v.  N.  Y.  C. 
R.  R.  Co.,  id.  22 ;  Havens  v,  Erie  Ry.  Co.,  41  id.  298  ;  Wilcox  v.  R. 
W.  £  0.  R.R.  Co.,  39  id.  369 ;  Haight  v.  N,  Y.  C.  R.  R.  Oo„  7 
Lans.  11. 

Present — Lbabked,  P.  J.,  and  Boabdman,  J. 

LiSABKED,  p.  J.  The  plaintiff  was  a  workman  in  the  employ  of 
a  contractor,  who  had  a  contract  with  the  defendants  to  do  certain 
work  on  their  railroad.  The  place  where  some  of  the  work  was  to 
be  done,  was  at  a  highway  crossing  called  Phillips'.  While  the  plain- 
tiff was  there  engaged  in  this  work,  he  was  struck  by  an  engine 
passing  on  the  track  and  injured.  For  the  injury  he  brings  this 
ac^on.    At  the  trial  he  was  nonsuited. 
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He  testifies  that  he  was  building  a  culyert  or  oow  trap  at  Phillips' 
crossing ;  that  that  is  a  place  where  the  highway  crosses  the  rail- 
road track ;  that  while  he  was  meastiring  a  stone  one  train  went  to 
Albany ;  that  he  wanted  to  go  oyer  on  the  other  side  ;  that  while 
he  did  that,  another  train  came  along  and  struck  him ;  that  he 
stood  looking  at  the  stone  when  the  train  struck  him ;  that  he 
was  measuring  it  for  the  plaoe  ;  that  the  bell  was  not  ringing  on 
the  train  that  struck  him ;  that  he  was  listening  for  it ;  that  the 
whistle  did  not  blow ;  that  he  was  at  work  on  the  oow  traps  on 
the  west  side ;  that  at  the  time  he  was  struck  he  was  measuring  a 
stone  which  lay,  may  be,  two  feet  from  the  track ;  that  the  whistle 
did  not  blow  and  he  did  not  look. 

It  appeared  that  the  north  track,  on  which  this  engine  was, 
could  be  seen  for  a  mile  and  a  half  from  the  crossing* 

J  do  not  see  how  the  plaintiff  could,  in  any  way,  be  called  a  tres- 
passer. First.  He  was  on  a  highway  crossing,  so  I  understand  the 
evidence,  which  is  not  altogether  clear.  Second.  He  was  a  work- 
man in  the  employ  of  a  contractor,  engaged  to  do  work  at  that 
place. 

As  to  the  question  of  the  defendants'  negligence  the  testimony 
is  conflicting.  The  plaintiff  testifies  that  the  bell  did  not  ring ; 
another  witness  testifies  that  he  did  not  hear  it ;  while  the  engineer 
supposes  he  rang  the  bell,  and  the  fireman  testifies  positiyely  that 
he  did.  I  do  not  think  that  we  can  say  that  there  was  nothing  for 
the  jury  on  this  point. 

i  point  more  strongly  insisted  on,  howeyer,  is  the  alleged  (xm- 
tributory  negligence  of  the  plaintiff.  Ordinarily,  this  is  a  question 
for  the  jury.  Filer  t.  K  T.  0.  £  H.  B.  R.  R.  Co.,  49  N.  Y.  47, 
60  ;  Barton  v.  N.  T.  O.  dt  H.  R.  R.  R.  Co.,  1  N.  Y,  Sup.  297. 

As  to  trayelers  about  to  cross  a  track,  it  is  held  negligence,  as 
matter  of  law,  not  to  look  in  both  directions  in  order  to  see  whether, 
at  that  time,  a  train  is  approaching.  But  it  is  hardly  possible  to 
apply  that  rule,  in  its  strictness,  to  a  workman  engaged  on  the 
the  track.  The  traveler  looks  onoe  and  crosses.  The  workman 
remains.  If  it  is  the  workman's  duty,  as  a  matter  of  law,  to  look 
in  both  directions  he  must  do  this  as  often  as  it  is  possible  for  a 
train  to  come  in  sight.  The  length  of  the  track,  in  sight  from  ihe 
crossing,  was  about  a  mile  and  a  hall  A  train  might  pass  over 
this  in,  perhaps,  five  minutes.  He  ought,  therefore,  under  this 
rule,  to  look  in  this  direction  as  frequently  as  every  five  minntea, 
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and  in  the  other  direction  probably  as  often.  Such  an  obligation 
would  be  inconsistent  with  his  proper  attention  to  his  work.  I  do 
not  think,  therefore,  that  the  rule,  which  has  been  applied  to 
travelers  crossing  the  track,  is  applicable  to  workmen  whose  employ- 
ment requires  them  to  remain  on  or  about  it. 

Such  seems  to  be  the  doctrine  of  Barton  v.  JV.  T.  C.  R.  R.  Co,j 
above  cited.  So  in  Qoodfellow  v.  B.  H,  £  E,  R.  R.  Co,,  106  Mass.  461, 
the  plaintiff  was  in  the  employ  of  a  contractor  at  work  for  defend- 
ants. He  was  holding  the  guy  of  a  derrick.  An  engine  backed 
down  and  injured  him.  At  the  trial  a  verdict  was  directed  for  the 
defendants.  But  in  the  higher  court  this  ruling  was  reversed. 
The  court  said  that  "  there  was  evidence  that  he  was  rightfully 
where  he  was,  and  was  not  in  fault  in  being  engrossed  in  his  work, 
and  unaware  of  the  approach  of  the  engine  until  it  was  too  late  to 
avoid  it" 

It  seems  to  me,  therefore,  that  the  question  of  the  plaintiff's 
negligence  in  this  case  was  one  of  fact  which  should  have  been 
passed  upon  by  the  jury. 

It  is  further  urged  by  the  defendants  that  they  are  not  liable,  for 
the  reason  that,  by  the  terms  of  their  contract  with  the  contractor,  * 
they  agreed  that  they  would  not  be  liable.  The  plaintiff  was  not  a 
party  to  this  contract.  It  is  not  even  in  evidence  that  he  knew 
any  thing  of  it.  I  do  not  think  that  the  defendants  can  con- 
tract with  one  man  for  the  privilege  of  doing  a  wrongful  act  to 
another,  without  his  consent. 

Assuming  even  that  the  accident  occurred  a  few  feet  from  the 
highway,  still  the  plaintiff  was  on  the  defendants'  land  not  by  a 
mere  license.  He  was  there  to  fulfill  a  contract.  He  was  not  a 
mere  stranger  roaming  over  property,  but  he  was  a  person  on  law- 
ful business ;  like  the  workman  sent  to  repair  gas  fixtures.  Inder- 
man  v.  Dames,  2  L.  B.  0.  P.  311.  See  Smith  v.  Dock  Co.,  3  id. 
326.  This  view  is  confirmed  by  the  decision  of  the  Court  of 
Appeals  in  Ooughtryf.  Globe  Woolen  Co.,  56  N.  Y.  124 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  eToni 

Judgment  revereed  and  new  trial  granted. 
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Taplik  V.  Wilson. 

Mutake — of  law — ignorantia  juris  nan  exeuaat. 

Defendant,  the  father  of  plaintifTe  wife,  gave  her  f amitare  and  money  to  \nj 
fomiture,  which  was  to  be  ased  daring  her  life,  and,  if  she  died  childleaa, 
the  f amitnre  given  and  purchased  was  to  go  back  to  defendant.  Plmiiff 
was  ignorant  of  this  agreement.  The  wife  died  childless.  Some  time  after- 
ward defendant  demanded  the  furniture,  and  plaintiff,  after  deliberation  ADd 
taking  legal  advice,  voluntarily  gave  it  up.  Held,  that  plaintiif  could  not 
recover  back  the  property,  on  the  ground  that  at  the  time  he  delivered  it  he 
was  mistaken  as  to  his  rights,  and  acted  under  such  mistake. 

When  there  is  a  disputed  question  between  two  persons,  and  they  settle  it 
voluntarily,  without  fraud,  and  with  knowledge  of  the  fkcts,  the  settlement 
should  stand,  although  the  courts  would  have  settled  it  in  a  different  way. 

APPEAL  by  plaintiff  from  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Clinton  Taplin  against  Abraham 
*  Wilson  to  recoYer  the  yalue  of  personal  property  alleged  to  hare 
been  wrongfully  conyerted  by  defendant. 

The  plaintiff  married  Mary  Ann,  a  daughter  of  the  defendant 
She  died  childless,  in  October,  1870.  After  her  marriage  the  defend- 
ant furnished  her  C0rtain  articles  of  bedding,  and  gave  her  money 
to  buy  furniture.  She  bought  furniture  with  this  money,  and  the 
furniture  and  bedding  were  taken  to  the  plaintiff's  house.  They 
were  used  there  in  the  family  till  her  death.       ^ 

When  the  money  and  bedding  were  delivered  to  her,  it  was  agreed 
that  she  should  have  the  property  during  her  life-time,  with  the 
right  to  use  it  up.  If  she  died  without  children,  it  was  to  come 
back.    The  plaintiff  had  no  knowledge  of  this  agreement. 

After  Mary  Ann's  death,  the  property  remained  in  the  plaintiff's 
possession,  and  was  used  by  him  as  his  own.  In  January,  1872, 
the  defendant  claimed  the  property  from  the  plaintiff.  The 
plaintiff  replied,  that  he  would  let  him  know  in  a  fortnight  what 
he  would  do.    The  plaintiff  then  took  legal  advice. 

What  that  advice  was  does  not  appear.  But,  after  taking  snch 
advice,  the  plaintiff  told  the  defendant  that  he  wanted  to  give  up 
the  property,  and  that  the  defendant  might  take  it.  In  a  day  or 
two  the  defendant  sent  to  the  plaintiff's  house  and  took  it.    The 
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plaintiff  was  present  when  some  was  taken,  and  aided  in  preparing 
some  articles  for  removal.  It  was  voluntarily  delivered  by  the 
plaintiff  to  the  defendant  on  this  claim  of  ownership.  About  a 
year  afterward  the  plaintiff  demanded  the  property,  and  then 
brought  this  action. 

L.  M.  &  L.  K.  Soper,  for  respondent.  The  following  are  cases 
where  relief  was  granted  on  the  ground  of  mistake  of  law.  Lans- 
down  V.  Lansdown,  1  Mosely,  364 ;  Lawrence  v.  Beaubien,  2 
Bailey,  623 ,  Fletcher  v.  Toilet,  5  Ves.  14  ;  Bingham  v.  Bingham,  1 
Ves.  Sen.  126 ;  Farmer  v.  Arundel,  2  W.  Bl.  825  ;  Bize  v.  Dickason, 

1  T.  B.  286 ;  Underwood  v.  Brockman,  4  Dana,  309 ;  Simpson  v. 
Vaughan,  2  Atkins,  33  ;  Pricie  Eon.  v.  Fuqua^e  Ad.,  4  Munford, 
68 ;  Ray  and  ano.  v.  Bank  of  Kentucky,  3  B.  Monr.  610 ;  Perrot 
V.  Perrot,  14  East,  423  ;  Clifton  v.  Cockburn,  3  Myl.  &  Keen.  76 ; 
Chckerell  v.  Cfholmeley,  1  Younge  &  Coll.  418 ;  Willan  v.  Willan, 
16  Ves.  72 ;  OnioTM  v.  Tyrer,  1  P.  Wms.  345 ;  Turner  v.  Turner, 

2  BeJ).  in  Oh.  164 ;  Evans  v.  Lewellyn,  2  Bro.  Oh.  150 ;  Edwards  v. 
McLeay,  Coop.  307 ;  Fitzgerald  v.  Peck,  4  Litt,  125  ;  Oratz  v.  Redd, 
4  B.  Monr.  190 ;  Northrop  v.  Graves,  19  Conn.  548 ;  Stedwell  v.* 
Anderson,  21  id.  139  ;  Culbreath  v.  Culbreath,  7  Ga.  64 ;  Sanford 
v.  Sanford,  2  N.  Y.  Sup.  641 ;  Lammott  v.  Botolys,  6  Harr.  &  Johns. 
500 ;  Ancher  v.  Bank  of  England,  2  Dougl.  637  ;  Pusey  v.  Des^ 
houvrie,  3  P.  Wms.  316  ;  Haven  v.  Foster,  9  Pick.  112  ;  CJiamplin  v. 
Laytin,  1  Ed.  Ch.  467  ;  6  Paige's  Ch.  189  ;  18  Wend.  407 ;  Hitchcock 
Y.  Giddings,  4  Price,  136 ;  Leonard  v.  Leonard,  2  Bell  &  Beatty, 
184 ;  Mead  v.  Johnson,  3  Conn.  692 ;  Lowndes  v.  Clmholm,  2 
McCord's  Ch.  465 ;  Hopkins'  Exec.  V.Mazyck,  1  Hill's  Ch.  Cas.  250 ; 
Olasseli  V.  Thomas,  3  Leigh,  113  ;  Rawlin  v.  Pollock,  7  B.  Monr. 
33  ;  Levy  v.  Burk,  1  Binn.  27. 

/•  MacNaughton,  for  respondent 

Present  —  Lbabned,  P.  J.,  Boabdmak  and  Jakes,  J  J. 

Lbabkbd,  p.  J.  Whether  there  were  one  or  two  feather  beds 
wkA  a  question  of  fact  The  schedule  of  articles  demanded  men- 
tions one.  And  it  was  that  schedule  which,  it  was  admitted  by  the 
defendant,  contained  a  list  of  the  property  taken.  There  was 
some  evidence  conflicting,  but  the  finding  of  the  referee  should 
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govern.  It  is  not  necessary  to  examine  as  to  the  mirror  and  three 
qnilts.  The  plaintiff  himself  helped  to  do  np  the  mirror  .when 
it  was  taken. 

In  the  view  I  take  of  this  cdse,  it  is  unnecessary  to  decide 
whether^  in  the  light  of  the  decision  in  Barnes  v.  Underwood,  47 
K.  Y.  351^  the  plaintiff  could  maintain  this  action  without  taking 
out  letters  of  administration  on  his  wife's  estate. 

I  pass  to  another  point.  And  here  it  is  important  to  notice  that 
neither  party  stood  in  any  confidential  relation  to  the  other.  The 
two  met  on  equal  footing,  each  knowing  all  the  facts,  except  that 
the  plaintiff  did  not  know  of  the  ante-nuptial  agreement  If  he 
had  known  this,  he  would  have  had  knowledge  of  a  fact  tending  to 
strengthen  the  defendant's  rights,  and  to  weaken  his  own. 

Nor  was  there  any  fraud  or  concealment,  or  want  of  due  delib- 
eration. The  defendant  claimed  that  he  owned  certain  property  in 
the  plaintiff's  possession.  He  stated  this  claim  to  the  plaintiff. 
The  plaintiff  deliberated,  took  advice  with  a  full  knowledge  of  all 
the  facts  on  which  his  own  rights  (whatever  he  had)  rested,  told  the 
defendant  to  send  for  the  property,  and  himself  personally  assisted 
in  preparing  for  its  removal.  Oan  he  now  recover  on  the  ground 
that  he  might  then  have  successfully  refused  to  surrender  ? 

There  is  a  sound  rule  that  it  is  for  the  good  of  the  State  that 
there  should  be  an  end  of  litigation.  And  one  application  of  that 
rule  is  that,  when  there  is  a  disputed  question  between  two  persons, 
and  they  settle  it  voluntarily,  without  fraud  and  with  knowledge 
of  the  facts,  the  settlement  should  stand,  although  the  courts 
would  have  settled  it  in  a  different  way. 

The  plaintiff  in  this  ease  knew  that  the  property  had  come  to  his 
deceased  wife  from  her  father;  he  knew  that  she  had  had  no  chil- 
dren and  that  he  had  married  again.  He  might  have  felt  that  there 
was  a  natural  propriety,  under  such  circumstances,  in  returning  the 
property  to  the  father,  from  whom  it  came,  and  with  whom  he  had 
no  longer  any  connection.  At  any  rate,  whether  he  was  influenced  ^ 
by  this  motive,  or  by  some  other,  the  delivery  was,  in  the  fullest 
sense,  voluntary — intended  to  be  a  surrender  of  the  property  to 
one  who  claimed  to  be  the  owner. 

But  it  is  urged  by  the  appellant  that  the  plaintiff,  at  that  time, 
thought  that  legally  the  father  was  entitled  to  the  daughter's  estate 
Perhaps  the  plaintiff  may  have  been  so  advised  under  Barnes  v. 
Underwood,  3  Lans.  526. 
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In  passing  we  must  notice  that,  if  he  had  been  guided  by  that 
case,  he  must  have  seen  that  the  father  could  take  only  through 
distribution  by  the  husband  as  administrator,  and  that  he,  as  hus- 
band, had  the  right  of  administration  ahd  of  possession  as  adminis- 
trator until  he  had  fully  administered.  Following  that  decision 
the  plaintiff  would  haye  understood  that  it  would  be  only  when  he, 
as  administrator  of  his  deceased  wife,  had  settled  the  estate,  that 
the  defendant  could  claim,  and  then  as  distributee. 

Assuming,  however,  that  the  plaintiff,  on  the  facts,  thought  the 
defendant  legally  entitled,  we  are  then  brought  to  the  rule  that 
ignorance  of  the  law  excuses  no  one.  This  is  a  correct  and  a  set- 
tled principle:  '^  The  rule  that  every  man  who  has  a  full  knowledge 
of  the  facts  is  presumed  to  understand  his  legal  rights,  is  as  much 
respected  in  courts  of  equity  as  it  is  in  law."  Per  Bronson,  J., 
Champlin  v.  Laytin,  18  Wend.  407,  413,  where  may  be  found  a 
review  of  the  cases.  It  cannot,  be  necessary  to  go  over  the  many 
cases  which  establish  this  rule.  It  is  enough  to  refer  to  Jacobs  v. 
Morangey  47  N.  Y.  67,  which  involved  a  point  similar  to  that  in 
this  case ;  that  is,  a  reversal  by  the  Court  of  Appeals  of  a  decision 
of  the  inferior  court  upon  which  the  parties  had  acted.  The  court 
sustained  the  same  doctrine  laid  down  by  Chancellor  Kent  in 
Lyon  V.  Richmond^  2  Johns.  Ch.  61,  60  :  "A  subsequent  decision 
of  a  higher  court  in  a  different  case,  giving  a  different  exposition 
of  a  point  of  law  from  the  one  declared  and  known  when  a  settle- 
ment between  parties  takes  place,  cannot  have  a  retrospective  effect 
and  overturn  such  settlement." 

This  is  not  properly  a  question  of  estoppel.  It  is  rather  the  same 
doctrine  by  which  a  party,  who  has  voluntarily  settled  with  another 
a  disputed  claim,  shall  not  be  allowed  to  open  that  settlement,  on 
the  ground  that  he  might  have  done  better  for  himself.  '^  Com- 
promises are  to  be  encouraged  because  they  promote  peace ;  and 
when  there  is  no  fraud,  and  the  parties  meet  on  equal  terms  and 
adjust  their  differences,  the  court  will  not  overlook  the  compro- 
mise."   Farmers?  Bank  of  Amsterdam  v.  Blair^  44  Barb.  641. 

Some  cases  cited  by  the  appellant  are  thought  to  be  in  conflict 
irith  these  principles. 

In  Sanford  v.  Sanford,  Ct.  App.  Mss.  (2d  time),  the  husband 

had  lent  money  and  taken  a  note  to  the  order  of  himself  and  wife, 

jointly.     It   was  held  that  this  was  a    gift  to  the  wife,  if  it 

remained  unpaid  in  the  hands  Ox  the  husband  at  his  death,  and  she 

Vol.  VI,  K  T.  Rkp.— 64 
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sarviyed.  When  a  committee  of  the  husband's  estate  was  appointed, 
she  handed  the  note  to  the  committee.  That,  of  coarse,  did  not 
preclude  her  from  claiming  it  after  his  death.  For  in  his  life-time 
it  was  rightfully  in  his  possession.  Again,-  after  his  death,  she 
handed  it  to  the  appraisers  of  his  estate,  as  a  part  thereof,  and  it 
was  so  inventoried  ;  but  the  appraisers  were  not  parties  making  a 
claim  to  the  ownership  of  a  note. 

She  adjusted  no  controversy  with  them,  and  could  have  adjusted 
none.  Neither  of  these  transactions  partake  in  the  least  of  a  claim 
to  ownership,  inconsistent  with  her  title,  and  of  a  surrender  in  vol- 
untary compliance  with  such  claim. 

Westerlo  v.  De  Witt,  36  N".  Y.  340,  was  a  case  where  the  plaintiff, 
a  lady,  having  in  her  possession  a  piece  of  property,  which  had 
belonged  to  the  testatrix,  consulted  the  defendant,  who  was  the 
executor  and  also  a  lawyer ;  was  advised  by  him  that  the  property 
belonged  to  the  estate,  and  therefore  gave  ifc  up.  The  parties  were 
not  on  an  equal  footing.  The  plaintiff  did  not  act  on  her  own 
opinion,  or  on  that  of  independent  counseL  She  accepted  the 
advice  of  the  opposing  claimant.  By  giving  advice  he  stood  in  a 
confidential  relation  to  her.  No  such  settlement  of  a  dispute 
could  stand,  if  questioned. 

The  case  of  Pitcher  v.  Plank  Road  Co.,  10  Barb.  436,  was  where 
an  infant  made  a  compromise  of  a  penalty  to  which  it  was  claimed 
he  was  liable.  An  infant  could  not  (except  by  consent  of  the  court) 
legally  compromise  or  settle  a  claim.  Therefore,  that  case  is  not 
in  point. 

There  is  not,  so  far  as  I  see,  any  proof  in  the  present  case  that 
there  was  a  mistake  of  law  or  of  fact.  And  certainly  if  the  plain- 
tiff knew  all  of  the  facts,  and  understood  their  legal  effect,  he 
ought  not  to  recover  back  property  which  he  voluntarily  gave  up. 

The  judgment  appealed  from  should  be  affirmed. 

» 

James,  J.,  dissenting.  As  I  understand  the  rule  of  the  common 
law  marriage  was  an  absolute  gift  to  the  husband  of  the  goods, 
chattels  and  personal  property  of  which  the  wife  was  actually  pos- 
sessed at  the  time  of  the  marriage,  and  of  such  as  should  come  to 
her  during  coverture;  the  title  vesting  in  him  by  marriage,  he  might 
use  and  dispose  of,  the  same  as  his  individual  property,  and  at  his 
death  it  would  go  to  his  representatives,  and  not  to  his  wife  if  she 
survived. 
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The  acts  of  1848  and  1849  did  not  change  the  rale  of  the  com- 
mon law  further  than  to  suspend  its  operation  during  the  life  of 
the  wife,  allowing  her  to  use  or  dispose  of  her  property.  They  did 
not  prevent  the  estate  from  vesting,  or  the  husband's  right  to  pos- 
*  session,  subject  to  such  suspension,  so  that  at  the  wife's  death  so 
much  as  remained  undisposed  of  was  the  husband's,  without  any 
action  on  his  part. 

In  this  case,  and  as  to  this  property,  the  plaintiff,  on  the  death  of 
his  wife,  took  absolutely  as  owner  under  and  by  virtue  of  his  mar- 
riage, and  he  was  not  required  to  perfect  his  title,  possession;  or 
right  to  possession,  by  administration.  See  Vallance  v.  Bausch,  17 
How.  243 ;  Byder  v.  JJulse,  24  N.  Y.  372 ;  Bansom  v.  Nichols, 
22  id.  110. 

I  do  not  think  this  view  is  affected  by  the  case  of  Barnes  v.  Un- 
derwood, 47  N.  Y.  351,  as  this  question  was  not  in  that  case  ;  the 
husband  there  having  taken  out  letters,  the  contest  was  as  to  who 
was  entitled  to  the  estate.  But  if  administration  were  neces- 
s^J>  ^^  goes  simply  to  the  plaintiff's  capacity  to  sue,  and  should 
have  been  taken  advantage  of  by  answer.  Code,  §  148.  The  coun- 
sel in  no  manner  alluded  to  this  question,  in  their  argument ;  the 
point  was  not  insisted  on,  nor  even  mentioned  in  the  respondent's 
brief;  it  does  not  go  to  the  merits,  and  should,  therefore,  be  deemed 
waived.     3  Wait's  Sup.  Gt.  Pr.  224,  225,  and  cases  there  cited. 

But  no  matter  what  we  think  of  this  question,  a  new  trial  should 
be  granted,  unless  we  hold  the  voluntary  delivery  estops  plaintiff, 
and  he  be  allowed  to  recover  for  that  portion  of  the  property  taken, 
which  belonged  to  him,  and  never  to  the  wife.  This  property  was 
not  claimed,  but  was  delivered  with  the  other  property. 

I  am  not  prepared  to  say  that  plaintiff  should  be  barred  by  reason 
of  this  delivery,  even  conceding  it  a  question  of  law.  The  delivery 
by  plaintiff  was  in  ignorance  of  his  rights  as  to  the  property  the 
wife  received  from  her  father.  The  referee  finds  that  "  the  said 
property  was  delivered  by  the  plaintiff  and  received  by  the  defend- 
ant as  his  property,  under  the  claim  of  title  made  thereto  by  the 
defendant,  and  under  no  other  consideration  whatever,'^  and  in  his 
subsequent  report  he  finds  that  'immediately  before  the  deliveiy 
the  plaintiff  was  in  possession,  was  the  owner,  and  held  the  legal 
title  thereto,^\  It  appears  then  that  plaintiff  was  the  then  owner, 
and  surrendered  the  possession  to  the  defendant,  believing  the  de- 
fendant to  be  the  owner,  and  in  ignorance  of  any  title  in  himself. 
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In  the  recent  case  of  Sanford  v.  Sanford,  in  the  Court  of  Appeals, 
not  yet  reported,  where  a  note  had  been  delivered  to  the  adminis- 
trators as  part  of  the  assets,  which  legally  belonged  to  plaintiff, 
the  court  said  :  '^  But  it  was  proved  on  the  last  trial  that  these  acts 
of  plaintiff  were  done  in  ignorance  of  her  rights  to  the  note  *  * 
hence  there  is  no  foundation  for  an  estoppel,  **  and  she  was  per- 
mitted to  recover.  To  hold  this  plaintiff  estopped  for  the  reason 
stated  would  be  unjust.  The  defendant  has  got  property  to  which 
he  is  not  entitled,  and  the  plaintiff  has  lost  property  to  which  he  is 
clearly  entitled. 

The  cases  cited  under  plaintiff's  twelfth  point  demonstrate  quite 
satisfactorily  t^jiat  in  a  case  like  this,  this  court,  as  a  court  of  equity, 
has  the  power,  and  ought  to  grant  a  new  trial. 

In  my  judgment  the  true  rule  in  such  cases  is  that  laid  down  by 
Lord  Mansfield  in  Bize  v.  Dichaaon,  1  T.  R  285,  that  is,  "if  a 
man  has  actually  paid  what  the  law  would  not  have  compelled  him 
to  pay,  but  what  in  equity  and  good  conscience  he  ought,  he  can- 
not recover  it  back ;  but  when  money  is  paid  under  a  mistake,  which 
there  was  no  ground  to  claim  in  conscience,  the  party  may  recover 
it  back."    In  this  case  the  mistake  was  mutual. 

The  defendant,  when  he  claimed  the  property,  believed  he  was 
the  owner.  This  view  is  the  most  favorable  to  him,  for  if,  when  he 
claimed  and  demanded  the  property,  he  knew  it  was  plaintiCTs,  he 
would  be  guilty  of  a  fraud  in  claiming  and  demanding  it  as  his. 
The  property,  then,  is  plaintiff  ^s,  and  the  possession  was  surrendered 
to  defendant  through  mutual  mistake.  The  defendant  conceded  on 
the  trial  that  he  "  still  retains  "  the  property,  and  the  parties  may 
therefore  be  restored  to  their  original  position. 

Where  rights  have  been  impaired  through  mutual  mistake  of  the 
parties,  and  these  rights  can  be  restored  without  injury  to  either, 
and  the  rights  of  third  parties  do  not  intervene,  a  refusal  to  grant 
relief  could  rest  on  no  sound  principle.  The  doctrine  of  estoppel 
or  mistake  of  law  has  no  application.  Westerlo  v.  DeWitt,  36 
N".  Y.  340 ;  Sanford  v.  Sanford,  before  cited ;  see  also  2  Alb.  L. 
J.  405,  et  seq. ;  3  id.  448,  et  seq.  j  4  id.  7,  ei  seq. ;  6  id.  103,  et  seq.; 
23  Am.  Jut.  146,  166,  371,  412,  where  the  cases  are  all  reviewed. 

I  think  the  judgment  should  be  reversed  and  a  new  trial  grantedi 
costs  to  abide  the  event. 

Judgment  affirmed. 
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EiBK  y.  Blashpield. 

Fhrmer  atffudieaHan — JtiriMcHan  ofjtutke^a  eouri,     Chets,     PrcteHce  —  on 

(appeal. 

Plaintiff  bioaglit  action  in  a  justice's  court.  Defendant  objected  to  the  jaria- 
diction  of  the  justice  on  the  ground  tliat  the  accounts  between  the  parties 
exceeded  $400.  The  justice  dismissed  the  action  on  that  ground.  In  an 
action  brought  in  the  Supreme  Court  upon  the  same  claim,  Jield,  (1)  that  the 
decision  in  the  justice's  court  was  the  law  of  the  case  up6n  the  question  of 
the  jurisdiction  of  that  court ;  (2)  that  defendant  could  not  set  up  that  that 
court  erred  in  its  decision,  and  (8)  that  plaintifE  was  entitled  to  costs  upon  a 
recoTciy  of  |88.50,  although  the  mutual  accounts  were  less  than  $400. 

The  plaintiff's  costs  were  allowed  bj  an  order  at  special  term,  after  which  he 
entered  judgment.  HM,  that  to  review  the  question  of  costs,  an  appeal 
should  be  taken  from  the  order  and  not  from  the  judgment. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintifE 
entered  upon  the  verdict  of  a  jury. 
The  action  was  brought  by  George  P.  Kirk  against  H.  Wilson 
Blashfield,  for   work,    labor   and  services.      The  only  question 
involved  was  in  relation  to  costs.     SufScient  facts  appear  in  the 
opinion. 

O,  Porter  and  A,  J.  Parker,  for  appellant,  cited  Sinclair  v. 
Jackson,  8  Oow.  "543  ;  Warren  v.  Leland,  2  Barb.  613  ;  Brewster  v. 
Striker,  2  N.  Y.  19  ;  Union  Bank  v.  Bush,  36  id.  631 ;  Oailor 
V.  Herrick,  42  Barb.  79,  87 ;  Davis  v.  Morris,  36  N.  T.  669. 

B.  A.  Benedict,  for  respondent. 

Present  —  Lbabked,  P.  J.,  Boardhak  and  Jbams,  J  J. 

By  the  Coubt.  The  plaintiff  commenced  an  action  in  a  justice's 
court  The  defendant  objected  to  the  jurisdiction  on  the  ground 
that  the  accounts  between  the  parties  exceeded  9400.  The  justice, 
after  first  overruling  the  objection,  finally  dismissed  the  action 
upon  that  same  ground.  The  plaintiff  then  sued  in  this  court, 
and  recovered  (38.50.  On  a  motion  at  special  term  he  was 
allowed  costs.    An  appeal  is  taken  from  the  judgment. 

It  is  admitted  that  the  justice  was  in  error  in  his  decision.     But 
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no  appeal  was  taken  from  it,  and  it  should  be  held  conclusiye  on 
the  parties.  If  an  appeal  had  been  taken,  and  thereupon  the  same 
decision  had  been  made  in  this  court,  there  would  be  no  doubt 
that  the  matter  would  have  been  res  adjudicata. 

As  the  plaintiff  rested  satisfied  with  the  decision  which  was  made 
by  the  justice,  and  as  that  was  made  on  the  defendant's  objectioDj 
it  must  be  taken  as  the  settled  rule  of  this  present  case.  The 
special  term  was  right  in  granting  costs. 

We  have  examined  the  question  raised  as  to  this  order,  because  it 

has  been  argued  by  the  parties.     But,  as  a  matter  of  practice,  the 

defendant  should  have  appealed  from  the  order  of  the  special  temii 

granting  the  plaintiff  costs,  and  not  from  the  judgment.    This  case 

*is  therefore  not  to  be  considered  a  precedent  as  to  the  manner  of 

reviewing  such  orders. 

The  judgment  is  affirmed. 

Judgment  affirmed 


Thompson  v.  Clark. 

Lupendeni — in  ejectment y  notice  only  to  defendant  and  those  claiming  under 

him.  * 

Plaintiff  brought  an  action  of  ejectment  against  B.  to  recover  poBseasion  of 
certain  premises,  and  filed  a  Us  pendens*  Defendant  afterward  leased  the 
premises  of  N.,  and  occupied  the  same,  in  no  way  holding  under  B.  Held^ 
that  the  lis  pendens  was  not  notice  to,  and  did  not  bind  defendant 

APPEAL  by  plaintiff  from  a  judgment  of  nonsuit  at  the  cir- 
cuit. 
The  action  was  brought  by  Isaac  W.  Thompson  against  Merritt 
W.  Clark,  to  recover  damages  for  the  alleged  wrongful  use  and 
occupation  of  premises  claimed  by  defendant     Sufficient  facts 
appear  in  the  opinion. 

Iscuic  W.  Thompson,  for  appellant. 

Esek  Oowen,  for  respondent. 

Learned,  P.   J.      The  plaintiff  had  recovered  in  ejectment 
against  Mrs.  Bull,  and  had  been  put  into  possession  of  the  prem- 
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ifles.  He  then  sued  the  defendant  Olark  for  rents  and  profits  accru- 
ing before  the  plaintiff  recovered.  It  appeared  on  the  trial,  that 
Clark  rented  the  premises  from  one  Neher,  and  not  from  Mrs. 
Bull.  The  plaintiff  claimed,  however,  that  he  was  entitled  to 
recover  on  proof  of  the  judgment  against  Mrs.  Bull,  and  of  the 
filing  of  notice  of  lis  pendmsm  the  action  against  her,  without 
-^ther  proof  of  his  title.  The  plaintiff  was  nonsuited  at  the  circuit, 
and  now  appeals. 

It  is  a  well-known  general  rule  that  judgments  are  binding  only 
on  parties  and  privies.  Proceedings  in  rem  (or,  in  the  language  of 
the  civil  law,  real  actions)  constitute  the  exception.  Probably  the 
ancient  writ  of  right  was  of  that  nature. 

But  the  action  of  ejefctment,  in  its  origin,  decided  only  possession, 
not  title.  It  was  not  strictly  a  real  action.  It  concluded  only  the 
parties.  Aslin  v.  Parkin,  2  Burr.  668.  As  it  was  modified  and 
retained  by  the  Eevised  Statutes,  the  judgment  was  conclusive 
'^  upon  the  party  against  whom  the  same  is  rendered,  and  against 
all  persons  claiming  from,  through  or  under  such  party  by  title 
accruing  after  the  commencement  of  the  action."  2  R.  S.  309, 
§§  36,  38.  It  therefore  bound  no  others  than  parties  or  privies. 
See  also  Chirac  v.  Beinecker,  11  Wheat.  296. 

The  same  idea  is  more  definitely  stated  at  2  B.  S.  342,  §  19. 
There  it  is  enacted  that  if  the  defendant  alien  pending  the 
action,  and  shall  have  no  property  of  which  the  damages  for  rents 
and  profits  can  be  recovered,  the  alienee  shall  be  liable  for  the 
time  he  possessed  the  premises.  There  the  ground  of  liability  is 
the  acquiring  title  from  the  defendant.  The  same  provisions  are 
continued  under  the  Code  of  Procedure,  §  466. 

The  plaintiff,  however,  insists  that  by  filing  a  notice  of  lis  pen- 
dens (Code,  §  132),  he  has  given  notice  to  all  the  world,  and  that 
therefore  the  defendant  occupied  the  land  with  notice  of  his  claim. 
But  the  object  of  requiring,  or  authorizing,  the  filing  of  such  a 
notice,  is  not  to  make  the  judgment  affect  persons  other  than  the 
defendant,  and  those  claiming  under  him.  It  is  only  to  give  notice 
to  those  who  obtain  title  under  the  defendant.  The  person  who  is 
about  to  take  a  conveyance,  or  a  lease  of  land,  and  who  examines 
the  records  for  notices  of  lis  pendens,  need  look  only  at  the  name  of 
his  proposed  grantor  or  lessor.  In  the  present  case,  the  notice  of 
lis  pendens  against  Mrs.  BuU  gave  Mr.  Clark  no  notice  that  he  could 
not  safely  take  a  lease  from  Mr.  Neher. 
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The  plaintiff,  however,  relies  on  a  remark  of  Nblsok,  C.  J.,  in 
Leland  v.  Tausey,  6  Hill,  328,  that  "the  record  on  recovery  in  the 
ejectment  suit  is  no  evidence  of  title  against  them  (t.  e.,  third  per- 
sons), unless  it  appears  that  *  *  *  ihey  entered  into  possession 
afterward."  If  "afterward"  means  "after  the  recovery,"  the 
remark  is  of  no  avail  to  the  plaintiff  ;  but  he  claims  that  it  means 
that  the  judgment  is  conclusive  evidence  of  the  plaintiff's  title 
against  all  who  entered  into  the  possession  of  the  land  after  the 
ejectment  suit  was  commenced. 

This  is  not  sustained  by  the  authorities  cited  in  that  case,  and  is 
contrary  to  settled  principles.  Ainslie  v.  Mayor  of  JV.  F.,  1  Barb.  168. 
I  cannot  think  that  the  court  intended  to  assert  such  a  doctrine. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 


Lathrop  v.  Dinsxop. 

« 

Will — marriage  rewket  mil  of  woman  iiaiwUhMUmding  antenuptial  offreemeKL 

A  woman  executed  her  will  and  subsequently  married.  She,  however,  made 
an  ante-nuptial  ag^reement,  whereby  she  retained,  after  marriage,  full  ooo- 
trol  of  her  property,  ffeld^  that  the  marriage  effected  a  revocation  of  the 
wiU  under  2  R.  S.  64,  §  89. 

APPEAL  by  Janet  A.  Lathrop,  executrix  of  and  devisee  under 
the  lajst  will  and  testament  of  Jessie  Dunlop  Empson,  de- 
ceased, from  a  decree  of  the  surrogate  of  Albany  county  refasing 
to  admit  such  will  to  probate.  The  respondents  who  opposed  the 
admission  to  probate  are  Bobert  Dunlop  and  others,  heirs  at  law 
and  next  of  kin  of  the  deceased.  Sufficient  facta  appear  in  the 
opinion. 

Stedman  d  Shepard,  for  appellant. 

Amasa  J,  Parker,  for  respondents. 

Present — Learned,  P.  J.,  Boabdmak  and  Jakes,  J  J. 

LBABiirED,  P.  J.    Jessie  A.  Dunlop,  a  resident  of  this  State,  duly 
executed  her  will.    Subsequently,  in  Canada,  she  entered  into  an 
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ante-nnptial  agreement,  by  the  terms  of  which  she  retained  full 
control  of  her  own  property.  A  few  days  afterward  she  married, 
and  about  two  months  after  her  marriage  she  died.  Her  marriage 
and  death  occurred  in  the  year  1874,  and  she  was  a  resident  of  this 
State  until  after  her  will  was  executed. 

Her  will  was  presented  for  probate,  and  probate  was  refused  on 
the  ground  of  her  subsequent  marriage.  From  the  refusal  an  ap- 
peal is  taken.  The  question  inyolyed  is  understood  to  have  been 
decided  by  this  court.  As  the  case  is  not  reported,  we  state  briefly 
our  views. 

The  statute  is  plain  and  peremptory.  Such  a  will  ^' shall  be 
deemed  revoked."  2  R  S.  64,  §  39.  The  appellants  urge  that,  as 
the  expression  is  not  "revoked,"  but  "deemed  to  be  revoked,"  it 
should  be  construed 'to  mean  only  a  presumptive  revocation,  open 
to  explanation.     We  think  not. 

The  language  is  accurate.  Revocation  is  an  act  done  by  the 
party,  by  which  he  recalls  his  will.  The  statute,  therefore,  with 
propriety,  says,  not  that  the  marriage  revokes,  but  that  it  is  to  be 
deemed  or  considered  the  same  as  a  revocation.  It  is  not  a  revoca- 
tion, but  it  has  the  effect  of  a  revocation.  The  statute  does  not 
say  that  marriage  shall  be  deemed  a  presumptive  revocation,  but 
positively  it  shall  be  deemed  a  revocation.  The  language  is 
positive. 

And  it  is  well  to  have  a  definite  rule  on  such  a  point,  and  not  to 
leave  the  matter  open  to  the  guesses  of  courts,  whether  in  each  par- 
ticular case  the  person  intended  or  did  not  intend  to  leave  her  will 
in  force.  The  reason  of  the  law  is  plain ;  that  marriage  produces 
such  new  relationship  that  a  will  made  before  marriage  will  not, 
as  a  general  rule,  express  the  wishes  of  the  woman  after  her  mar- 
riage. 

We  see  nothing  in  the  so-called  married  woman's  acts  which 
should  modify  this  statute.  The  fact  that  a  married  woman  now 
has  power  to  make  a  will  does  not  affect  the  reason  of  the  law, 
whidh  is  mentioned  above.  To  illustrate  this,  the  previous  sections 
of  the  statute  declare  that  in  certain « cases  the  marriage  of  a  man 
and  birth  of  children  shall  be  deemed  a  revocation  of  his  will. 

This  is  not  because  he  had  not  the  testamentary  power,  btit 
because,  as  a  general  rule,  the  change  of  circumstances  prevents 
bis  will,  made  previously,  from  'expressing  his  wishes. 

The  same  may  be  said  as  to  the  ante-nuptial  agreement.  In 
Vol.  VI,  K  Y.  Ekp.  —  65 
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substance^  this  gave  to  the  deceased  the  same  rights  which  married 
women  have  now,  under  the  laWs  of  this  State.  It  gave  her,  or 
purported  to  give,  the  power  to  dispose  of  her  property  after  mar- 
riage. But  she  did  not  exercise  that  power.  And  it  is  further 
important  to  notice  that  even  if,  as  the  appellants  claim,  marriage 
were  only  a  presumptive  revocation,  there  was  no  act  of  the 
deceased,  after  such  revocation,  tending  to  rebut  the  presumption. 

As  the  marriage,  according  to  the  appellant's  views,  is  to  be  pre- 
sumed to  be  a  revocation,  and  as  that  is  the  last  act  of  the  deceased 
affecting  this  subject,  there  is  nothing  to  overthrow  the  presump- 
tion. 

The  decree  should  be  affirmed,  with  costs  against  the  appellant 

Decree  affirmed. 


Weismbr  v.  Village  of  Douglas. 
Halsey  v.  Village  op  Douglas. 

Taxation  —  not  allowahle  in  aid  of  private  purpose — mant^aeturing  estabM- 
ment,  a  private  purpose,  Munidpai  bonds  —  when  void.  Estoppel — vjluUisnet. 

No  tax  can  be  levied  by  a  manicipal  corporation  whlcli  is  not  for  a  pablie  pur- 
pose, and  the  benefit  which  may  come  to  a  city  or  village  from  a  saocesafol 
manufacture  is  not  a  public  purpose. 

By  Laws  1867,  chap.  837,  the  village  of  D.  was  authorized,  wiUi  the  consent  of  a 
majority,  etc,  of  the  owners  of  taxable  property,  to  issue  village  bonds  in 
aid  of  a  corporation  located  in  said  village  and  engaged  in  the  manofactnre 
of  lumber,  and  provision  was  made  for  the  payment  of  the  principal  and 
interest  of  such  bonds  by  tax.  Held,  (1)  that  the  legislature  had  no  power 
to  authorize  the  issue  of  such  bonds ;  (2)  that  the  consent  of  a  majority 
of  the  owners  of  taxable  property  would  not  render  such  issue  valid ;  sod 
(3)  that  the  bonds  were  void,  even  in  the  hands  of  an  ixmocent  holder  for 
value. 

The  bonds  were  issued,  and  the  taxable  inhabitants  of  the  village,  on  one  ooesr 
sion,  voted  a  special  tax  to  pay  the  interest.  Held,  that  the  voting  of  the 
tax  did  not  estop  to  the  village  from  denying  the  validity  of  the  bonds. 

APPEALS  by  defendant  from  judgments  in  favor  of  plaintiffiB 
entered  upon  the  decision  of  the  court. 
The  actions  were  brought,  one  by  John  L.  Weismer  and  the  other 
by  Eobert  Halsey  against  the  village  of  Douglas,  to  recover  the 
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amount  due  on  certain  coupons  attached  to  bonds  issued  by  the 
defendant.  They  were  tried  at  special  term  without  a  jury,  and  a 
decision  was  given  for  the  plaintiff  in  each.  The  defendant  appeals. 
The  same  questions  arise  in  each  action. 

The  Long  Eddy  Hydraulic  &  Manufacturing  Company  was  a 
corporation,  formed  under  the  general  laws  of  this  State,  for  the 
purpose  of  "  constructing  and  improving  a  water  privilege,  ♦  *  * 
and  for  the  purpose  of  manufacturing  lumber."  Li  other  words. 
it  was  a  saw-mill  company. 

By  the  Laws  of  1867,  chap.  837,  the  company  was  authorized  to 
build  a  dam  across  the  Delaware.  By  chap.  577,  Laws  of  1868,  the 
village  of  Douglas  was  authorized  to  take  stock  not  to  exceed 
$10,000  in  this  company.  This  was  to  be  done  by  the  usual  system 
of  commissioners  and  consents,  which  has  been  so  notorious  for 
the  last  few  years.  Three  commissioners  were  to  be  appointed  for 
the  purpose  of  taking  the  stock.  They  were  to  issue  scrip  ;  this  scrip 
was  to  be  denominated  on  its  face  :  '^  Internet  improvement  fund  of 
the  village  of  Doughzs.^^  The  written  consent  of  a  majority  of  tax 
payers  representing  a  majority  of  the  taxable  property  was  to  be 
obtained.  No  subscription  was  to  be  made  to  the  stock  until  at 
least  $15,000  of  the  stock  had  been  in  good  faith  subscribed  and 
forty  per  cent  thereon  paid  in.  The  bonds  were  to  be  negotiated  at 
not  less  than  par,  the  proceeds  invested  in  securities  and  the  securi- 
ties collected  to  meet  the  assessments  on  the  stock  of  the  company 
owned  by  the  village  ;  taxes  to  pay  the  principal  and  interest  due 
on  the  bonds  were  to  be  collected  in  the  same  manner  as  other 
village  taxes. 

On  the  1st  of  June,  1868,  and  at  the  time  of  the  issue  of 
the  bonds,  Denis  D.  McKoon  was  president,  Henry  H.  McKoon  was 
treasurer  and  Francis  G.  Barnes  was  clerk  of  the  village  of 
Douglas.  A  meeting  of  the  village  trustees  was  held  on  that  day, 
at  which  were  present  Denis  D.  McKoon,  N.  S.  Tyler,  C.  G.  Arm- 
strong and  one  Peak.  McEoon  was  then  treasurer,  and  Peak  and 
Tyler  stockholders  in  the  Long  Eddy  Hydraulic  &  Manufacturing 
Company.  On  that  day  these  trustees  of  the  village  appointed 
Denis  D.  McKoon, '  and  Samuel  Miller  and  George  Potts,  two  other 
stockholders  of  the  Long  Eddy  Hydraulic  &  Manufacturing  Com- 
pany,  ''  commissioners  for  internal  improvement  fund." 

Prior  to  this  time,  however,  and  to  the  issue  of  the  bonds  as 
hereinafter  stated,  $15,000  of  the  stock  of  the  company  had  not 
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been  in  good  f aiih  subscribed  for,  nor  hsA  forty  per  cent  thereon 
been  paid  in.  But  the  stockholderB  had  had  a  meeting  in  the 
spring,  and  Potts  had  agreed  to  assume  1300,  one  Parmenter  t500, 
and  McKoon  $1,000,  so  as  to  haye  it  appear  that  all  the  stock  was 
taken.  Potts'  extra  stock  was  paid  for  in  work.  Miller  gave  a 
note  for  the  first  fifteen  per  cent,  and  McKoon  declined  to  pay 
his,  on  account  of  the  understanding  that  he  was  not  to  pay.  Peak 
paid  for  his  stock  by  building  a  boarding-house  for  the  company. 

Under  the  proyisions  of  the  act,  .consents  to  issue  said  bonds  were 
obtained,  proyed  and  acknowledged  and  certified  by  the  yiUage  clerk. 
These  represented  a  majority  of  the  taxable  property,  provided  the 
signature  of  the  president  of  the  Erie  Railway  Oompany  was  a 
sufficient  signing  to  represent  the  company,  without  a  resolution 
of  the  board  of  directors.  There  was  no  evidence  tiiat  it  was 
authorized  by  any  resolution  of  the  board. 

Said  Denis  D.  McKoon  as  president,  said  Henry  H.  McKoon  as 
treasurer,  Francis  O.  Barnes  as  clerk,  and  said  Denis  D.  McKoon, 
Samuel  Miller  and  George  Potts,  as  commissioners,  signed  bonds 
to  the  amount  of  $10,000,  denominated  on  the  face,  '^Internal 
Improvement  Fund  of  the  Village  of  Douglas."  These  bonds 
recited  a  statute  passed  April  30th.  The  statute  was  in  fact  passed 
May  5th.  They  are  payable  to  Denis  D.  McKoon,  tareasurer,  or 
bearer.    They  were  delivered  to  Denis  D.  McKoon. 

On  the  1st  of  July,  1868,  a  certificate  of  stock  in  the  Long 
Eddy  Hydraulic  &  Manufacturing  Oompany  for  one  hundred 
shares  signed  by  Denis  D.  McKoon  treasurer,  and  Oyrus  PBak  presi- 
dent, was  issued  to  the  village.  It  stated  that  fifteen  per  cent  had 
been  paid.  A  second  installment  of  same  date  of  twenty-five  per 
cent,  a  third  of  thirty-five  per  cent,  August  27,  and  a  fourth  of 
twenty-five  per  cent,  October  1,  are  indorsed,  all  signed  by  Denis  D. 
McKoon,  treasurer.  These  bonds  of  the  village  were  not  sold,  bnt 
were  turned  over  to  the  company  for  the  stock. 

The  plaintiffs  in  December,  1868,  or  January,  1869,  and  in  a 
month  or  two  after  that,  bought  some  of  these  bonds.  They  got 
them  of  Denis  D.  McKoon,  and  paid  him  for  thenL  The  plain  tiflfn 
now  sue  on  the  unpaid  coupons  of  these  bonds. 

The  trustees  of  the  village  of  Douglas  since  the  issae  of  this 
stock  voted  thereon.  And  the  taxable  inhabitantB  of  the  village 
once  voted  to  raise  by  special  tax  the  interest,  1526,  to  become 
due  on  the  bonds,  and  the  same  was  raised  and  paid  acoordix&gl]^ 
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H.  &  W.  J.  Wehhy  for  appellant. 


Toumans  <6  NileSy  for  respondents.     The  act  in  question  is  con- 
Btitutional  and  valid.     People  v.  Mayor  of  Brooklyn,  4  N".  Y.  419; 
Town  of  Ghiilford  v.  Supervisors  of  Ohenango,  13  id.  143  ;  Oleott  v. 
Supervisors,  etc.,  16  Wall.  678 ;  Darlington  v.  Mayor  of  New  York, 
31  N.  Y.  189 ;   Davidson  v.  Mayor  of  New  York,  27  How.  342 ; 
Peoples.  Mitchell,  46  Barb.  208;  S.  0.,  35  N.  Y.  651;    Bank 
of  Rome  v.  Village  of  Rome,  18  id.  38 ;   Thomas  v.   LeUnd,  24 
Wend.   65 ;   2  Dill.   Mun.  Corp.  686,  and  cases  cited ;  Hanson  v. 
Vernon,  27  Iowa,   28;    S.   0.,  1  Am.  215;    People  y.McOreery, 
34  Cal.  432;  Hilhish  v.  Gatherman,  64  Penn.  St.  154;  Hasbrouck  v. 
Milwaukee,  13  Wis.  37  ;  Matter  of  Townsend,  39  N.  Y.  182  ;  Brew- 
ster  V.  Syracuse,  19  id.  118  ;  Glarky.  Rochester,  24  Barb.  489  ;  Peo- 
ple V.  Morrell,  21  Wend.  576  ;  Butler  v.    Palmer,  1   Hill,  330  ; 
LeggettT.  Hunter,  19  N.  Y.  463  ;  People  v.  Latorence,  41  id.  141 ; 
HoweU  V.  Buffaio,  37  id.  270  ;  Beekman  v.   S.  <&  8.  R.  R.  Co., 
3  Paige,  46  ;  Bloomfield,  etc.,  Oas  L.  Co,  v.  Richardso7i,  63  Barb. 
437 ;  Hartwell  v.  Armstrong,  19  id.  169  ;  Bloodgood  v.  M.  &  H, 
R.  R.  Co.,  18  Wend.  9;  S.  C,  14  id.  51;  Buffalo,  etc.,  R.  R.  Co.  v. 
Brainard,   9  N.  Y.    109 ;  People  v.   Nearing,   27  id.    306.      The 
improrement  of  a  mill-site  is  a  public  use.     BostoA,  etc.,   Co.  t. 
Newman,  12  Pick.  467 ;  Commonwealth  v.  Essex  Co.,  13  Qray,  249; 
OlmsteadY.  Camp,  33  CJonn.  532  ;  Bradley  v.  N  Y.  £  N.  H.  R.  R. 
Co.,  21  id.  305;  NichoUon  v.  N.  Y.  £  N.  H.  R.  R.  Co.,  22  id.  86  ; 
Newcomb  v.  Smith,  1  Chand.  71 ;  Pratt  v.  Brown,  3  Wis.*  .603 ; 
IHsherY.  Horicon,  etc.,  Co.,  10  id.  351  ;  Crenshaw  v.  Slate  River 
Co.,  6  Rand.  245  ;  Harding  v.  Goodlett,  3  Yerg.  41.     By  proceed- 
ing under  the  statute,  and  accepting  its  benefits,  defendant  waived 
the  right  to  question  its  constitutionality.     Houston  v.  Wlieeler, 
52  N.  Y.  641;  Sherman  y.  McKeon,  38  id.  266  ;  Emiury  v.  Cofiner, 
3    id  511 ;    Baker   v.  Braman,  6    Hill,  47 ;    Vose    v.  Cockroft, 
44  N.  Y.  416 ;    Van  Hook  v.  Whitlock,  26  Wend.  43 ;  People  v. 
Havemeyer,  4  N.  Y.  Sup.  365.    The  bonds,  and  the  act  indicating 
that  they  were  intended  for  a  public  purpose,  defendant  cannot  set 
up  against  a  Inma  fide  holder  for  value  that  they  were  used  for  a 
private  one.    F.  dk  M.  Bank  v.  B.   &  D.  Bank,  16  N.  Y.  125 ; 
Stoney  v.  Am.  L.  Ins.   Co.,  11  Paige,  635 ;  Supervisors,  etc.,  v. 
Schenck,  6  Wall.  784  ;  Morford  v.  Fartn&rff  Bank,  26  Barb.  668 ; 
Staie  of  Indiana  v.  Woram,  6  Hill,  33  ;  Moss  v.  Rossie  Lead  Min- 
ing Co.y  6  id.  137. 
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Present  —  Leabked,  P.  J.,  Boabdman  and  James,  J  J. 

Leabked,  p.  J.  The  act  incorporating  the  Tillage  of  Douglas 
(Laws  of  1867,  chap.  449)  authorizes  it  to  sue  and  to  be  sued. 
Probably  this  relieves  the  cases  from  the  question  whether  an  action 
is  the  proper  remedy  for  the  plaintiffs.  Brady  v.  Supervisors  of 
iV.  Y,y  10  N".  Y.  260  ;  Martin  v.  Supervisors  of  Greene,  29  id.  645; 
Bell  V.  Town  of  Esopus,  49  Barb.  506.  Without  passing  on  that 
question  we  come  to  the  merits. 

It  should  be  noticed  in  the  outset  that  the  forming  of  a  corpora- 
tion does  not  make  the  purposes  of  the  corporation  a  public  one. 
Therefore,  the  purposes  of  the  Long  Eddy  Hydraulic  &  Manu- 
facturing Company  are  no  more  public  than  those  of  a  single  indi- 
vidual would  be,  if  he  were  engaged  in  the  same  business. 

We  are  to  treat  this  case  just  as  if  it  were  not  a  corporation,  but 
a  few  partners  who  were  to  engage  in  the  business  of  improving  a 
water  privilege  and  manufacturing  lumber,  and  the  village  of 
Douglas  were  to  be  one  of  the  partners. 

What,  then,  was  the  business  of  the  company  ?  The  certificate 
distinctly  states  that  it  is  the  constructing  and  improving  a  water 
privilege  and,  the  manufacturing  of  lumber,  etc.,  thereon.  Some 
facts  were  found  by  the  court  below  which  should  be  noticed.  It 
was  found  that  the  construction  of  the  dam  would  have  caused 
slackwater,  which  would  be  of  advantage  to  lumbermen  by 
enabling  them  to  construct  piers;  that  lumber,  logs  and  timber 
are  the  principal  products  of  the  surrounding  country ;  that  the 
material  growth  and  prosperity  of  the  village  would  have  been 
increased  by  the  accomplishment  of  the  objects  of  the  company ; 
that  the  public  might  have  been  benefited  by  the  clearing  out  of 
the  channel  of  the  river  ;  that  by  the  use  of  proper  appliances  the 
water  could  have  been  conducted  through  the  village  from  the 
dam. 

So  far  as  I  can  see,  there  is  no  evidence  on  these  points  in  the 
case.  Presumptively,  it  would  seem  that  the  forcing  of  water,  by 
some  proper  appliances,  up  ten  feet,  into  the  village,  would  not  aid 
the  water  privilege  or  the  manufacture  of  lumber. 

But,  at  any  rate,  these  purposes  are  problematical,  and  are  not 
connected  with  the  objects  of  the  company.  When  a  company 
shall  be  formed  for  the  purposes  of  docking  the  river,  of  clearing 
its  channel,  or  of  conveying  water  into  the  village,  it  will  be  time 
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to  decide  whether  such  parposes  are  of  a  public  character.  We 
have  now  to  do  only  with  a  company  incorporated  to  improve  a 
water  priyilege  and  to  manufacture  lumber,  etc.  Useful  purposes  ; 
but  are  they  public  ? 

In  some  States  the  legislature  may  authorize  the  taking  of  land 
for  mill  sites  in  invitum.  Statutes  giving  such  power,  and  called 
fiowage  acts,  are  recognized  as  valid  in  Massachusetts,  Connecticut, 
and  in  some  other  States.  They  have  not  been  so  recognized  in 
this  State  that  I  am  aware  of ;  and  the  expression  of  opinion  on 
the  subject  has  been  unfavorable.  Hay  v.  Cohoes  Co.y  3  Barb.  42  ; 
Gooley  on  Const.  Law,  534. 

The  taking  of  land  in  invitum  has  been  principally  done  by  rail- 
roads, etc.  Its  ground  is  necessity ;  and  that  is  its  limit.  Matter 
of  H.  Y.  d  C.  R.  R.  Co.  V.  Gunnison,  3  N.  Y.  Sup.  632 ;  R  <&  S.  R. 
R.  Co.  V.  Davisy  43  N.  Y.  137. 

But  the  question  here  is  not  on  the  right  of  taking  land  in  invi- 
tum ;  although  it  may  have  some  analogy  with  that  subject. 
People  V.  Brooklyn,  4  N.  Y.  419.  And  the  numerous  cases  show- 
ing that  on  making  compensation,  land  may  be  takn  for  rail- 
roads, water  works  and  the  like,  have  not  much  to  do  with  this 
case.  The  question  here  is,  whether  a  municipal  corporation  can 
tax  the  persons  and  property  under  its  government,  in  order  to  turn 
over  the  money  so  raised  to  individuals  for  the  purpose  of  building 
a  saw  mill. 

And  another  point  which  should  be  noticed  is  that  this  question  is 
not  affected  by  the  fact  (assuming  it  is  to  be  a  fact),  that  a 
majority  of  the  tax-payers  consented.  In  private  corporations  within 
the  scope  of  the  corporate  powers,  the  majority  properly  govern. 
But  the  village  is  not  organized  for  manufacturing  purposes.  The 
majority  have  no  necessary  right,  therefore,  to  compel  the  minority 
to  enter  into  speculations  of  this  kind.  A  village  is  a  subordinate 
branch  of  the  civil  government.  The  legislature  may  give  the 
management  of  its  municipal  affairs  to  the  majority,  or  to  such 
other  authority  as  may  be  constitutionally  designated.  What  right 
has  any  village  authority,  whether  supported  by  the  majority  of 
taxpayers  or  not,  to  take  by  tax  the  private  property  of  their  citi- 
zens in  order  to  give  it  to  others  ?  The  mere  fact  that  parties  live 
within  the  same  corporate  limits  does  not  authorize  the  majoiity 
to  make  bargains  for  the  minority  in  matters  not  pertaining  to  the 
corporate  body.     Taylor  v.  Porter,  4  Hill,  143.    While  again,  if 
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such  a  power  can  be  derived  from  an  act  of  the  legislatare^  then 
it  would  follow  that  no  consent  of  a  majority  of  tax  payers  would 
be  needed  in  case  the  legislature  chose  to  dispense  with  it 

The  legislature^  without  the  consent  of  the  majority  of  tax  payers, 
could  authorize  the  municipal  authorities  to  levy  taxes  for  such 
purposes  as  these,  if  they  could  give  such  authority  with  the  con- 
sent of  such  majority.  Courts  have  already  seen  the  evil  of  such  a 
doctrine.  And  they  have  held  that  a' corporation  cannot  be  com- 
pelled to  embark  in  private  business  —  not  even  in  a  railroad. 
People  V.  BatcMoTy  63  N.  Y.  128. 

Without  regard,  therefore,  to  the  fact  that  few  of  the  tax  payers, 
or  many,  consented  to  the  issue  of  these  bonds,  we  return  to  the 
question  whether  the  legislature  has  any  power  to  authorize  a  muni- 
cipal corporation  to  raise  by  tax  money  for  the  purpose  of  paying 
it  to  private  individuals  to  use  in  their  manufacturing  enterprises. 
The  right  to  tax  is  necessarily  involved  in  the  right  to  issue  bonds, 
because  it  is  by  taxation  only  that  the  bonds  must  be  paid.  There 
is  no  other  resource  for  payment. 

It  is  too  late  now  to  dispute  that  acts  similar  to  the  present  are 
constitutional,  when  the  enterprise  is  the  construction  of  a  railroad. 
This  is  upon  the  ground  that  the  railroad  is  a  public  highway. 
Olcott  V.  Supervisors,  16  Wall.  678,  696;  Clark  v.  RochssUr,  24 
Barb.  446;  Bank  of  Rome  v.  Village  of  Rome,  18  N.  Y.  38.  As  it  is 
the  duty  of  a  municipality  to  take  care  of  the  roads  and  highways 
within  its  limits,  it  was  held  that  '^a  railroad  terminating  at  a  vil- 
lage or  city  was  not  so  foreign  to  its  public  interests'^  that  the 
municipality  might  not  subscribe  to  the  stock.  And  from  that 
position  the  doctrine  has  finally  gone  to  the  extent  of  allowing  a 
county  to  give  aid  to  a  railroad  out  of  the  State.  Railroad  Co.  v. 
County  of  Otoe,  16  Wall.  667. 

But  even  as  to  railroads  it  seems  to  be  thought  that  the  doctrine 
has  been  carried  too  far.  For  while  a  railroad  constructed  by  a  pri- 
vate corporation  is  a  public  highway  {Bank  of  Ro7ne  v.  ViUage  of 
Rome,  supra),  and  while  the  legislature  may  compel  a  town,  with- 
out the  consent  of  its  citizens,  to  issue  bonds  for  the  construction 
of  highways  {People  v.  Flagg,  46- N.  Y.401),  with  happy  inconsist- 
ency the  courts  of  this  State  have  recently  held  that  the  legislature 
cannot  compel  a  town  to  issue  bonds  to  aid  in  the  construction  of  a 
railroad  by  a  company.    People  v.  Batchelor,  53  N.  Y.  128.   In  the 
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language  of  that  decision^  a  railroad  is  ^'a  work  public  in  some 
respects^  but  private  in  others." 

Now,  decisions  which  hare  sustained  the  so-called  "bonding 
statutes  "  haye  always  recognized  the  fact  that  railroad  companies 
are  private  corporations.  But  they  have  sustained  these  statutes 
on  the  ground  that  the  purposes  or  objects  of  the  companies  were 
public  improvements;  "  that  the  railroad  had  not  lost  this  character 
because  constructed  by  individual  enterprise." 

Since,  therefore,  the  case  last  cited  holds  that  the  railroad,  that 
is,  the  thing  constructed,  is  "a  work  public  in  some  respects  but 
private  in  others,"  we  may  safely  understand  that  this  case  shows 
at  least  a  modification  of  former  decisions. 

So,  too,  in  the  case  of  Citizens  Loan  Asso.  v.  Topeka,  20  Wall. 
655,  it  is  remarked  that  few  courts  have  decided  in  favor  of  these 
80-called  "bonding  statutes,"  without  a  division  among  the  judges, 
and  others  have  decided  against  them  altogether;  and  the  court 
adds,  "of  the  disastrous  consequences  which  have  followed  its 
recognition  (the  constitutionality  of  such  statutes)  by  the  courts, 
and  which  were  predicted  when  it  was  first  established,  there  can 
be  no  doubt"  The  tone  of  that  decision  indicates  a  doubt  of  the 
soundness  of  the  principle  which  has  been  decided,  even  as  to  rail- 
roads. But  when  we  get  beyond  the  infiuence  of  these  powerful 
corporations  and  inquire  whether  a  legislature  can  authorize  a  city 
or  town  to  levy  a  tax  for  the  support  of  a  manufacturing  establish- 
ment, there  can  be  no  doubt  on  principle  or  from  the  decisions. 
Ko  tax  can  be  levied  by  a  city  which  is  not  for  a  public  purpose  ; 
and  the  probable  benefit  which  may  come  to  a  city  or  village  from 
a  successful  manufacture  is  not  a  public  purpose.  If  a  tax  may  be 
levied  by  a  city  to  aid  a  manufacturer,  it  would  follow  that  a  tax 
might  be  levied  to  aid  a  merchant ;  or,  in  other  words,  a  city,  under 
the  form  of  taxation,  might  take  away  the  property  of  some  of  its 
citizens  to  enrich  others.  This  would  be  confiscation  rather  than 
legislation.  It  is  contrary  to  sound  constitutional  law,  unless,  per- 
haps, in  the  case'of  a  protective  tariff. 

A  State  cannot  order  a  city  to  raise  money  by  taxation  to  estab- 
lish one  of  its  citizens  in  business.  Gooley  on  Const.  Idm.  494. 
The  legislature  cannot,  in  the  form  of  a  tax,  take  the  money  of  a 
citizen  and  give  it  to  an  individual.  Brodhead  v.  Oity  of  ifilwath 
kee,  19  Wis.  658. 

A  municipal  bond,  issued  under  legislative  authority  to  secure 
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the  location^  or  aid  in  the  erection  of  a  manufactore,  is  Toid  in  the 
hands  of  a  iona  fide  hdder.  Commercial  Bank  y.  Oity  of  lola,  2 
Dillon,  358. 

The  legislature  of  Maine  authorized  the  town  of  Jay  to  loan  its 
credit  to  persons  who  were  about  to  put  up  a  steam  saw-milL  There 
was  to  be  a  run  of  stones  for  grist,  so  that  it  might  have  been  nidged 
that  one  object  was  the  grinding  of  grain,  and  that  this  was  a  public 
purpose.  The  town  voted  to  loan  110,000  on  this  consideratioiL 
On  the  suit  of  some  of  the  inhabitants  it  was  held  that  this  was  not 
a  public  purpose,  and  that  the  legislature  could  grant  no  such 
power.    Allen  v.  Inhabitants  of  Jay,  60  Me.  124. 

So  even  where,  under  the  authority  of  the  legislature,  a  town 
voted  to  exempt  manufacturing  establishments  from  taxation  for 
ten  years,  it  was  held  that  this  was  indirectly  taxing  others  to  give 
the  money  to  the  manufacturers,  and  that  it  could  not  be  done. 
Brewer  Brick  Co.  v.  Brewer,  13  Am.  Law  Beg.  (N.  S.)  735.  See, 
also,  the  same  principle  in  Weeks  v.  City  of  Milwaukee,  10  Wis.  242. 

The  legislature  of  Massachusetts  passed  a  law  authorizing  the 
city  of  Boston  to  raise  money,  by  the  issue  of  bonds,  for  the  purpose 
of  lending  it  to  owners  whose  buildings  had  been  destroyed  by  the 
great  fire.  In  the  case  of  Lowell  v.  City  of  Boston  tUs  law  was 
declared  to  be  unconstitutional.  It  authorized  taxation  merely  for 
the  benefit  of  private  individuals.  Tet,  in  that  instance,  it  might 
have  been  said,  with  great  force,  in  the  language  of  the  decision  in  the 
present  case,  ''the  material  growth  and  prosperity  of  the  village 
(city)  would  have  been  largely  increased  by  the  accomplishment  of 
the  objects  of  said  company  (owners),  as  it  would  have  added  ahurge 
tax-paying  element  thereto,  and  increased  the  value  of  the  adjacent 
property." 

This  question  has  been  carefully  examined  in  the  case  of  Citizen^ 
Loan  Ass.  v.  Topeka,  20  Wall.  655.  The  city  of  Topeka  had 
been  authorized  by  the  legislature  to  issue  bonds  to  aid  a  bridge 
manufacturing  and  iron  works  company.  The  only  defense  consid- 
ered was,  whether  such  a  statute  was  constitutional.  No  question 
was  made  as  to  the  regularity  of  the  issue,  and  the  plaintiff  was  a 
purchaser  for  value.  The  city  had  raised  by  taxation  and  paid  the 
coupons  first  due.  This  action  was  on  other  coupons.  The  court 
held  that  the  bonds  were  void;  that  a  statute  which  authorized  a 
town  to  issue  bonds  in  aid  of  the  manufacturing  enterprise  of  indi- 
viduals is  void,  because  the  taxes  necessary  to  pay  the  bonds  woold. 
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if  collected,  be  a  transfer  of  the  property  of  indiyidnals  to  aid  in 
the  gain  of  others,  and  not  for  a  pnblic  n^. 

That  case,  decided  by  a  court  which  has  manifested  no  reluctance 
to  sustain  the  rights  of  holders  of  municipal  bonds,  seems  to  be 
sound  and  deoisive. 

Some  remarks  of  the  court  are  applicable  also  on  the  point  which 
is  urged  upon  us,  that  the  Tillage  of  Douglass  has  once  paid  interest 
on  these  bonds,  and  has  voted  (»  the  stock.  ''Such  a  payment 
works  no  estoppel."  The  legislature  had  no  authority  to  authorize 
the  village  to  take  this  stock  or  to  issue  these  bonds.  All  the  acts 
were  void;  and  nothing  which  has  been  done  can  authorize  a  future 
levy  of  taxes  for  this  purpose. 

Such  is  the  course  of  decisions  on  this  question.  Others  still 
might  be  cited.  They  show  that  the  holding  of  bonds  issued  by 
municipalities  to  aid  railroad  companies  to  be  valid,  was  an  excep- 
tion to  the  general  rule;  an  exception  unfortunate  if  not  unsound ; 
that  it  rested  on  the  ground  that  the  work  was  public,  and  that 
later  decisions  hold  that  such  work  is  public  only ''  in  some  respects.'' 
And  they  further  show,  that  with  this  exception  courts  have  refused 
to  sustain  laws  which  authorize  municipalities  to  tax  their  citizens 
for  the  benefit  of  private  enterprise. 

The  judgments  should  be  reversed,  and  judgment  ordered  for 
defendant  in  each  case. 

Judgments  reversed. 


Olbmons  v.  Davis. 

AmetidmerU — aUawing  aUegatian  of  apedal  damages  —  on  Mai — on  appeal. 

Special  damages  do  not  constitate  a  distinct  cause  of  action,  and  where  they 
are  not  alleged  in  the  complaint,  but  the  failure  to  allege  does  not  mislead 
the  defendant,  an  amendment  allowing  such  allegation  should  be  granted 
upon  motion  at  the  trial  to  meet  evidence  there  offered  by  plaintiff.  And  if 
an  amendment  Is  not  made  at  the  trial  the  appellate  court  can  consider  the 
complaint  so  amended  in  furtherance  of  justice  under  Code,  g  178. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  verdict  of  a  jury  and  from  an  order  deny* 
ing  a  motion  for  a  new  trial. 
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The  action  was  brought  by  Frankliii  0.  demons  against  Wash- 
ington Davis  to  recover  "damages  for  false  imprisonment  Plaintiff  * 
was  an  itinerant  vendor  of  medicine,  and  called  at  defendant's  house 
in  Ithaca  to  sell  his  goods.  While  there,  defendant,  believing  him 
to  answer  the  description  of  a  person  who  had  absconded  from  a 
county  in  Michigan  with  the  county  funds,  and  for  whose  arrest  a 
reward  was  offered,  together  with  his  son  aorested  him  and  took 
him  through  the  public  streets  to  a  justice  of  the  peace,  where 
defendant  swore  out  a  warrant,  under  which  plaintiff  was  kept  in 
custody  a  short  time.  It  was  satisfactorily  established  that  plain- 
tiff was  not  the  man  defendant  believed  him  to  be. 

Upon  the  trial  evidence  was  given  tending  to  show  that,  in  con- 
sequence of  the  arrest,  plaintiff's  business  decreased.  There  was 
no  allegation  of  special  damages  in  the  complaint.  Defendant 
objected  to  this  evidence  as  irrelevant,  but  not  on  the  ground  that 
it  could  not  be  admitted  under  the  pleadings. 

J.  L.  Baker,  for  appellant.  Special  damages  must  be  pleadecL 
Squier  v.  Oould,  14  Wend.  169;  Sedg.  on  Dam.  575,  577;  Solms  v. 
Lias,  16  Abb.  311;  Baldmny.  Western R.  R.  Co.  4 Gray,  333;  Adam 
V.  Barry,  10  id.  361;  O'Leary  v.  Rowan,  31  Mo.  117;  Bonndl^. 
Jones,  13  Ala.  (N.  S.)  490;  FuUer  v.  Bowker,  11  Mich.  204; 
DeForest  v.  Leete,  16  Johns.  122 ;  Ohitty  on  PL  428;  Britsee  v.- 
Mayhee,  21  Wend.  144;  Fagen  v.  Davison,  2  Duer,  153;  Kendall  v. 
Stone,  5  N".  T.  14;  2  Greenl.  on  Ev.,  §  254. 

King  £  Montgomery,  for  respondent. 

Present — Leaeked,  P.  J.,  Boabdmaj^  and  Jakes,  JJ. 

Learned,  P.  J.  The  exception  as  to  the  admission  of  evidence 
of  loss  of  business  does  not  seem  to  me  sufficient  to  require  ns  to 
grant  a  new  trial. 

Special  damages  do  not  constitute  a  .distinct  cause  of  action. 
They  only  tend  to  increase  the  recovery.  The  reason  why  they 
should  be  alleged  is  that  the  defendant  may  not  be  misled.  As  they 
do  not  constitute  a  new  cause  of  action,  the  court  might  have  per- 
mitted plaintiff  to  amend  the  complaint  on  the  trial  (Code,  §  173), 
and  would  have  done  so,  undoubtedly,  on  motion,  unless  the 
defendant  had  proved  that  he  was  surprised ;   just  as  was  done  in 
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Miller  r.  QarlinQy  12  How.  203.     Amendments  should  be  allowed 
freely.     Vanness  v.  Bush^  14  Abb.  33,  and  similar  cases. 

The  appellate  court  may  treat  the  pleadings  as  having  been 
amended  at  the  circuit  Bowdoin  y.  ColmaUy  6  Duer,  183 ;  Bate 
V.  Orahaniy  11  N.  Y.  237.  We  ought  to  do  this,  unless  we  see  that 
injury  resulted  from  the  admission  of  the  evidence.  But  it  will  be 
seen  that  no  allusion  was  made  to  this  evidence  as  an  item  of  dam* 
ages  in  the  judge's  charge.  It  seems  to  me  to  be  a  '^  furtherance  of 
justice"  to  amend  the  complaint  or  consider  it  amende4«  Code,  §  173. 

It  is  a  furtherance  of  justice  because  it  is  not  probable  that  the 
evidence  had  any  effect  on  the  verdict  And  the  evidence  was  com- 
petent and  proper  in  its  nature. 

It  might  perhaps  be  said  that  the  objection  was  not  properly 
taken.  .The  evidence  was  objected  to  as  "irrelevant"  It  was  not 
irrelevant  evidence.  It  was  only  inadmissible,  because  not  alleged 
in  the  complaint     This  objection  should  have  been  clearly  stated. 

The  judgment  should  be  affirmed. 

Jambs,  Jm  dissented. 

Judgment  affirmed. 


Kellogg  y.  Withbbhead. 

Bale — ofpereenal  preperty\-^  what  is.    Delivery  —  mere  words  do  not  eoTietUnte 

an  aceeptanee. 

Defendant  agreed  to  pnrchaae  eome  hams,  which  plalntiffii  were  amoking, 
and  gave  directions  as  to  the  manner  of  smoking.  After  the  smoking 
was  completed  plaintiffs  weighed  the  hams,  and  piled  them  np  on  their 
own  premises.  Defendant  called  soon  after,  and  said,  "  I  suppose  these  are 
my  hams,"  and  one  of  plaintiffs  said,  *'  Tea,  thej  are  all  weighed  and  ready 
for  jon  to  take  away/'  in  reply  to  which  defendant  bowed  his  head. 
Held  (1)  that  the  contract  \vafl  one  of  sale,  and  not  for  work  and  labor ;  and 
(3),  that  there  was  not  a  delivery  to  and  acceptance  by  defendant  of  the  hams. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiffs 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Horace  Kellogg  and  another  against 
George  Witherhead  to  recoyer  the  yalue  of  a  quantity  of  hanm 
destroyed  by  fire.    Plaintiffs  were  engaged  in  the  business  of  smok* 
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ing  hams.  Defendant  was  a  grocer,  whose  store  was  near  by  that 
of  plaintiffs.  He  had,  previous  to  the  winter  of  1873,  purchased 
smoked  hams  of  plaintiffs.  In  that  winter  he  Terbally  agreed  to 
take  all  the  hams  and  shoulders  plaintiffs  would  smoke  at  ten  cents 
a  pound,  and  plaintiffs  agreed  to  let  him  have  them  at  that  price. 
No  definite  time  was  fixed  for  delivery.  Two  lots  were  delivered 
and  settled  for  under  the  contract.  Defendant's  agent  inquired  for 
more  hams,  but  was  informed  plaintiffs  had  no  more  then,  in  reply  to 
which  the  agent  told  plaintiffs  to  consider  the  next  lot  sold.  After- 
ward plaintiffs  procured  a  quantity  of  hams  and  placed  them  in 
their  smoke-house.  While  the  smoking  was  in  progress  the  agent 
examined  one  of  the  hams,  and  directed  that  the  hams  be  smoked 
more,  and  that  birch  wood  be  used  in  smoking,  which  was  done. 
After  the  smoking  was  completed  the  hams  were  weighed  by 
plaintiffs  and  piled  up  near  the  door  in  plaintiffs'  store.  The  hamg 
previously  delivered  to  defendant  had  been  taken  by  him  in  plain- 
tiffs' store.  Defendant  was  informed  that  the  hams  were  ready  for 
him.  He  replied,  that  he  was  then  taking  an  invoice,  but  when 
that  was  completed  he  would  go  and  take  the  hams  away.  Shortly 
afterward  defendant  came  into  plaintiffs'  store,  and,  pointing  to  the 
pile  of  hams,  said,  "I  suppose  these  are  my  hams ?"  One  of  the 
plaintiffs  answered,  "  Yes,  they  are  weighed  and  ready  for  you  to 
take  away."  The  defendant  bowed  his  head,  and  then  made  a  pur- 
chase of  butter,  which  he  took  away.  The  parties  were  accustomed 
to  deal  on  credit,  and  the  plaintiffs  the  same  day  charged  defendant 
with  the  butter  and  hams  on  their  books.  The  next  morning, 
before  the  hams  were  removed,  the  stores  of  both,  plaintiffs  and 
defendant,  were  destroyed.  The  weight  of  the  hams  was  1,046 
pounds,  worth,  'at  the  specified  price,  1104.60. 

Magohe  <6  ffolbrook,  for  appellant. 

L.  M,  S  L.  K,  Sopevy  for  respondents. 
Present — Learned,  P.  J.,  and  Boaedmak,  J. 

Leaened,  p.  J.  This  was  a  contract  for  sale,  not  for  work  and 
labor.  The  plaintiffs  were  not  to  make  the  hams ;  they  were  to 
smoke  them.  Before  the  articles  were  put  into  the  smoke-house, 
they  were  hams  unsmoked ;  when  taken  away,  they  were  hams 
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smoked.  The  case  of  Bates  v.  CosteVy  3  N.  Y.  Snp.  580,  clearly 
states  the  doctrine,  and  is  analogous  to  the  present.  It  is  unneces- 
sary to  repeat  what  is  there  said  so  well,  or  to  cite  the  cases  there 
collected. 

The  hams  were  not  accepted  and  received.  Mere  words  are  not 
sufScieni  Shindlery,  Houston,!  N.  Y.  261;  Caulkins y. Hellman, 
47  id.  449.  The  goods  were  in  plaintiffs^  store,  in  their  actual 
possession,  and  none  of  them  had  ever  been  accepted  and  received 
by  the  defendant.  The  property  in  them  remained  in  the  plaintiffs, 
and  the  loss  must  fall  on  them. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event.       ' 

Judgment  reversed  and  new  trial  ordered. 


TOWKSBKD  V.    BeUNDAGB. 
Evidence — estimate  of  quanhty  —  opiniims — value. 

In  an  action  to  recover  damages  for  defendant's  cattle  entering  upon  plaintiff's 
land  and  destroying  grass  and  apples,  a  witness  was  asked :  '*  To  the  best  of 
yonr  jadgment,  were  there  one  hundred  bushels  of  apples  there?"  Held, 
that  the  question  was  not  objectionable  on  the  ground  that  it  called  for  an 
opinion. 

A  witness  was  asked:  "What  was  the  grass  worth?"  referring  to  the  dam- 
aged grass.  HM,  that  the  question  was  admissible.  HM,  also,  that  a 
question  as  to  what  it  was  "  worth  to  draw  apples  to  the  mill "  was  proper, 
tiie  value  of  apples  at  the  mill  having  been  shown. 

APPEAL  by  plaintiff  from  a  judgment  of  the  county  court 
reversing  a  judgment  in  favor  of  plaintiff  rendered  in  a  jus*- 
tice's  court. 

The  action  was  brought  by  Edward  K.  Townsend  against  David 
M.  Brundage  to  recover  damages  for  injury  done  to  plaintiff's  grass 
and  apples  by  defendant's  cattle.  Enough  facts  appear  in  the 
opinion. 

Oroo  &  Wiggins,  for  appellant. 

Jt.  R.  JeUiff,  for  respondent 
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Present — Leabsted^  P.  J.^  Boabdmast  and  James^  J  J. 

Leabned,  p.  J.  The  plaintiff  sued,  in  a  justice's  court,  for 
damages  done  by  the  defendant's  cattle,  in  entering  on  the*  plain- 
tiff's land  and  destroying  his  grass  and  apples.  He  recovered  a 
judgment  which  was  reversed  in  the  county  court  on  queBtions 
of  law,  and  he  now  appeals  to  this  court. 

The  county  court  reversed  the  judgment  for  three  alleged  errors 
in  the  admission  of  evidence. 

First.  A  witness  was  asked:  "  To  the  best  of  your  judgment,  were 
there  one  hundred  bushels  of  apples  there?  "  The  witness  answered 
under  objection,  and  this  was  held  to  be  error  as  admitting  an 
opinion. 

But  the  proper  way  to  prove  the  damages  was  to  show,  as  a  matter 
of  fact,  how  many  bushels  of  apples  were  there,  and  how  many  were 
injured.  If  the  witness  had  been  asked,  **  Were  there  one  hundred 
bushels  there  P  "  the  question  would  not  have  called  for  an  opinion, 
in  the  technical  use  of  that  word.  And  the  question  is  no  more 
objectionable  for  the  addition  of  the  qualification,  *'  in  your  judg- 
ment." Unless  a  witness  has  actually  made  a  count,  an  inquiry  as 
to  numbers  is  always  a  matter  depending  in  a  certain  sense  on  his 
judgment,  but  it  is  admissible.  It  might  be  that  the  witness  had 
no  knowledge  on  the  subject  But  no  objection  of  that  kind  was 
shown  or  taken. 

Armstrong  v.  Smithy  44  Barb.  120,  presented  a  very  diflierent  case. 
There  the  witnesses  testified,  ^'  I  think  they  damaged  the  hops  fifty 
dollars,"  etc.  Such  testimony  was  not  of  facts,  but  of  a  conclu- 
sion. So  in  Morehouse  v.  Mathews,  2  N.  Y.  515,  the  objectionable 
question  was,  '^  What  damage  accrued  to  the  cattle?  "  etc.,  a  question 
entirely  different  in  its  nature  from  that  objected  to  in  this  case. 

Second.  The  two  other  questions  objected  to,  and  referred  to  by 
the  county  court,  were,  "  What  was  the  rowen  worth  ?*•  and  **  What 
was  the  grass  worth  ?  "  It  was  held  by  the  county  court  that  these 
were  expressions  of  opinion.  But  it  is  always  proper  to  ask  a  wit- 
ness who  is  acquainted  with  the  matter  what  is  the  value  of  an 
article.  There  is  hardly  any  other  way  of  proving  value.  Whether 
or  not  this  grass  and  this  rowen  were  damaged,  is  another  question 
If  they  were  not  damaged,  then  there  could  be  no  recovery  in  that 
respect. 

Another  question  objected  to  on  the  trial,  but  not  referred  to  by 
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the  county  court,  was,  "  What  is  it  worth  to  draw  apples  to  the 
mill  ?"  That  was  proper,  because  the  witness  had  testified  to  the 
value  of  apples  at  the  milL  Of  course  they  were  worth  less  at 
the  orchard.  It  was  proper,  and  for  defendant's  benefit,  to  show 
the  cost  of  drawing. 

There  is  no  question  of  fact  for  us  to.  review.    The  judgment  of 
the  county  court  should  be  reversed,  and  that  of  the  ju^ce  affirmed. 

Judgment  accordingly. 


Hawks  v.  Swbxt. 


3ridetue — famur  acfftuUcaiian — as  to  taUdity  of  paient.  Defense  —  invaUd- 
Uy  of  patent  good  to  actum  for  royalty.   Estoppel — what  does  not  constitute. 

In  an  action  to  recover  royalties  for  the  use  of  certain  letters  patent,  held, 
that  a  decree  of  the  United  States  court,  wherein  saeh  letters  patent  were 
declared  void,  was  admissible  as  evidence  of  want  of  consideration  and  of 
worthlessness  of  the  pc^ent.  Held,  also,  that  plaintiff  oonld ,  not  ohject  to 
the  introduction  of  the  decree  on  the  ground  that  defendants  were  estopped 
for  any  reason  from  setting  up  the  inyalidity  of  the  patent.  Buch  ground 
should  have  heen  set  up  in  the  action  in  which  the  decree  was  rendered. 

H.  obtained  letters  patent  for  an  inyention  which  she  assigned  to  S.  with  a 
warranty  of  yalidity,  title,  etc.,  he  agreeing  to  pay  her  a  royalty  on  the  man- 
ufactured articles.  Afterward  G.  applied  for  letters  patent  oo  the  same  inven- 
tion; an  interference  was  declared  and  G.  was  held  to  be  Mititled  to  the  pat- 
ent. Then  S.  acquired,  by  assignment,  the  right  of  G.,  and  brought  an 
action  in  the  United  States  court  against  H.,  wherein  the  letters  issued  to 
H.  weite  declared  void.  In  an  action  by  H.  against  B.  to  recover  the  amount 
of  royalty  agreed  to  be  paid,  held,  (1)  that  the  decinon  in  the  United  States 
court  was  conclusive  between  the  parties  as  to  the  invalidity  of  the  patent 
of  H.,  and  (2)  that  such  invalidity  was  a  good  defense  to  the  action.  Held, 
further,  that  an  assignment  by  S.  to  one  B.  of  the  patent  of  H.  would  not 
preclude  S.  from  setting  up  such  defense. 

APPEAL  by  plaintiff  from  a  judgment  of  nonsuit  at  the  cir- 
cuit. 
The  action  was  brought  by  Elizabeth  Hawks  against  Oeorge  W. 
Swett  and  others,  to  recover  of  defendants  certain  royalties  or 
license  fees  for  the  use  of  certain  letters  patent,  claimed  to  be  due 
plaintiff  by  virtue  of  a  written  agreement  to  pay  the  same.  The 
defense  was  that  the  covenant  to  pay  royalties  was  void  for  want 
Vol.  VI.  N.Y.  Rep.  — 67 
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of  consideration.  In  Aprils  1867,  plaintiff  obtained  letters  patent 
for  an  "  auxiliary .  air  chamber,"  for  stoves.  This,  as  well  as  a 
reissued  patent  for  the  same  improvement  granted  in*  1869,  was 
assigned  to  defendants  and  one  Marston  upon  an  agreement  upon 
the  part  of  the  assignees  to  pay  a  specified  sum  upon  each  stove, 
etc.,  containing  the  improvement.  Subsequently,  one  Goodfellow 
claimed  the  same  invention  ;  the  question  of  priority  was  litigated 
before  the  patent  office,  and  it  was  there  decided  that  Goodfellow 
was  the  true  inventor  of  the  device  claimed  by  plaintiff,  and  a 
patent  was  issued  to  him.  Defendants,  having  purchased  this  pat- 
ent, assigned  their  interest  in  the  one  obtained  by  plaintiff  to  one 
Burtis,  and  brought  an  action  in  the  United  States  Circuit  Gonrt 
against  plaintiff,  Marston  and  Burtis,  to  have  said  patent  issued  to 
plaintiff  declared  void,  and  a  decree  of  the  Circuit  Court  to  that 
effect  wafi  duly  entered.  Such  other  facts  as  are  material  appear 
in  the  opinion. 

James  Lansing ^  for  appellant. 

Eseh  Cowen,  for  respondent. 

Present — Leabkbd,  P.  J.,  Boabdhan  and  Potteb,  J  J. 

Learn'ED,  p.  J.  The  first  question  is,  whether  the  decree  of  tiie 
TTnited  States  court  was  admissible  under  the  pleadings. 

The  answer  is  not  well  drawn,  but  it  sets  up  want  of  considera- 
tion and  worthlessness  of  the  patent.  There  could  be  no  doubt  as 
to  the  intended  defense.  This  decree  between  the  same  parties  was 
good  evidence  of  these  facts.  Gates  v.  Preston,  41  N.  Y.  113.  H 
necessary  to  amend  the  answer  so  as  to  set  up  the  decree  by  way  of 
Supplement,  this  could  have  been  done  at  the  trial  by  the  pennis- 
sion  of  the  court ;  for  the  plaintiff  could  not  be  misled.  She  was  a 
party  to  the  action  in  which  the  decree  was  taken,  *and  appeared 
therein.    See  also  Rinchey  v.  StryJcer,  28  N.  Y.  45. 

Another  objection  taken  to  the  admission  of  the  decree  was  that 
the  plaintiff  and  defendants  were  jointly  interested  in  the  invention, 
and  the  defendants  are,  therefore,  estopped  from  setting  up  an  ad- 
verse title.  The  bill  of  complaint  in  which  that  decree  was  obtained, 
to  state  it  briefly,  set  forth  that  Elizabeth  Hawks,  the  present  plain- 
tiff, having  fraudulently  obtained  letters  patent,  assigned  the  saooA 
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to  Swett  and  others^  the  present  defendants ;  that  they  assigned 
them  to  one  Bnrtis ;  that  one'Goodfellow  was  the  real  inventor  of 
the  alleged  improvement  and  had  obtained  letters  patent  therefor. 
Swett  and  others,  these  present  defendants,  therefore,  brought  that 
action  against  Elizabeth  Hawks,  the  said  Bnrtis  and  one  Marston, 
to  have  the  letters  patent  issned  to  this  present  plaintiff  declared 
void,  etc. 

Now,  if  A  be  so,  that  the  present  defendants,  having  taken  an 
assignment  from  this  present  plaintiff,  conld  not  legally  maintain 
that  action,  snch  defense  should  have  been  interposed  there.  Here 
it  is  too  late.  That  decree  is  a  decision  that  the  plaintiffs  therein, 
the  present  defendants,  were  not  estopped  from  setting  up  the  ad- 
verse title ;  that  is,  I  mean,  they  were  not  estopped  in  that  action. 

The  most  important  point,  however,  is  the  objection  taken  on  the 
ground  of  the  immateriality  of  that  decree.  That  objection  sub- 
stantially raises  the  real  question  of  the  case,  which  also  came  up  on 
the  exception  to  the  nonsuit. 

The  facts  are  briefly  these:  InJ1867  letters  patent  for  an  invention 
were  issued  to  the  plaintiff.  In  the  same  year  she  entered  into  an 
agreement  by  which  she  assigned  them  to  Swett,  Perry,  Nuttal  and 
Marston.  Nuttal  has  since  assigned  his  interest  to  Marston,  and 
Swefct  and  Perry  have  assigned  an  interest  to  Quimby.  By  that 
agreement  the  assignees  were  to  pay  her  fifty  cents  on  every  stove, 
etc.,  manufactured  and  sold  under  said  letters  patent.  She  guaran- 
teed the  validity  and  priority  of  the  letters  patent;  agreed  to  protect 
the  assignees  in  the  exclusive  enjoyment  of  all  rights  and  privileges 
conferred,  failing  to  do  which  all  payments  were  to  cease. 

In  1869  she  surrendered  the  letters  and  obtaiifed  a  re-issue,  and 
in  1870  she  assigned  to  these  defendants,  Marston,  Swett,  Quimby 
and  Perry,  the  said  re-issue,  subject  to  the  aforesaid  agreement  for 
compensation.  In  1869  one  Goodfellow  aiq)lied  for  letters  patent 
on  this  invention,  alleging  himself  to  have  been  the  first  inventor, 
and  to  have  shown  the  invention  to  the  plaintiff.  An  interference 
was  declared;  testimony  was  taken  on  the  part  of  Goodfellow 'and 
of  the  plaintiff;  a  decision  was  rendered  in  favor  of  Goodfellow  by 
the  examiner,  which  was  affirmed  by  the  examiners-in-chief  and  by 
the  commissioner  of  patents. 

The  defendants  acquired  by  assignment  Goodf elloVs  right  in  the 
patent,  and  then  commenced  the  action  in  the  United  States  Circuit 
Court  against  the  present  plaintiff,  one  Burtis  and  Marston.     This 
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plaintiff  was  dnly  served  with  process  and  appeared;  and  a  decree 
was  taken  ^0  confesio  January  21,  1873.  This  adjudges  that  the 
letters  patent  issued  to  the  plaintiff  are  wholly  void^  iniralid  and  of 
no  effect,  and  that  she  was  not  the  original  and  first  inventor.  Now 
this  decree  is  conclusive  between  the  parties  as  to  the  matters  in 
controversy  and  of  the  facts  necessary  to  sustain  it.  Peoph  v.  John- 
son, 38  N.  Y.  63;  Marsh  y.  Pier,  4  Bawle,  273;  Hopkins  r.  Lee,  6 
Wheat.  109;  Oates  v.  Preston,  supra.  • 

The  invalidity  of  the  plaintiff 's  letters  patent,  and  the  tact  that 
she  was  not  the  first  inventor,  are  settled  as  between  these  parties. 
The  only  question  is,  as  to  the  effect  which  these  established  facts 
hate  on  the  present  action.  In  order  that  we  may  not  be  misled 
by  any  false  analogy,  it  should  be  noticed  that  letters  patent  on  an 
invention,  confer  nothing  except  a  right  to  bring  actions,  and 
thereby  to  prevent  persons  from  doing  what  they  might  otherwise 
lawfully  do.  Mrs.  Hawks,  under  her  letters  patent,  had  a  right  to  sue 
any  one  who  made  stoves  in  a  particular  manner,  and  that  was  all  that 
she  had.  If  the  patent  were  valid,  she  could  succeed  in  the  action. 
The  first  agreement  above  mentioned  was  in  its  real  substance  an 
agreement  that  she  would  not  sue  the  assignees,  if  they  would  pay  her 
fifty  cents  for  each  stove,  and  they  agreed  to  pay  her  this  sum  in 
consideration  that  she  would  not  sue. 

The  whole  basis  of  the  agreement,  therefore,  is  her  right  to 
maintain  successfully  an  action  against  them.  When  it  is  decided 
that  she  has  no  such  right,  all  the  consideration  of  the  agreement 
is  gone.  For  if  she  has  no  cause  of  action  by  reason  of  their  man- 
ufacture of  the  stoves,  an  agreement  not  to  bring  such  an  action  is 
of  no  value. 

The  counsel  for  the  plaintiff  have  compared  the  transaction  to  a 
sale  of  property,  real  or  personal.  They  insist  that  in  order  'to 
defend  an  action  for  purchase-money,  on  the  ground  of  a  breach  of 
warranty  of  title,  there  must  be  an  eviction ;  but  the  difference  in 
the  case  is  that  there  is  no  thing  which  passed  to  these  defendants 
by  this  agreement.  There  is  no  thing  of  which  they  have  had 
possession,  or  of  which  they  could  be  evicted.  In  a  loose  senae^ 
these  patent  rights  are  sometimes  called  property,  but  it  will  not 
answer  to  apply  to  them,  without  discrimination,  the  rules  which 
apply  to  things. 

If  the  plaintiff  had  sold  land  to  the  defendants  with  wairanty, 
they  might  have  enjoyed  it  until  evicted.    So,  if  she  had  sold  them 
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a  chatteL  Bat  in  this  present  case,  she  has  only  agt^ed  not  to  pre- 
Tent  them  from  mannfactnring  certain  stores;  and^  by  the  decision 
of  the  United  States  conrt^  it  appeared  that  she  conld  not  have 
prevented  them  if  she  had  tried.  Her  assignment  to  them,  if  the 
patent  were  yalid,  gave  them  only  a  right  to  sue  others.  If  it  were 
invalid,  it  gave  no  right  of  action  against  any  one. 

It  is  said  that  the  defendants  have  had  the  enjoyment  of  the 
patent  and  have  manufactured  under  it.  But  there  was  nothing  to 
enjoy,  and  it  cannot  be  said  that  they  manufactured  under  a  right 
which  did  not  exist 

Where  certain  defendants  took  a  license  from  a  patentee  on  an 
iagreement  to  pay  certain  license  fees,  so  called,  and  gave  a  note 
therefor,  the  invalidity  of  the  patent  was  held  a  good  defense  to  the 
note.  8axt<m  v.  Dodge,  57  Barb.  84.  In  harmony  with  that  decision 
are  the  cases  of  Cross  v.  Huntly,  13  Wend«  385;  Head  v.  Stevens y 
19  id.  411;  McDougaU  v.  Fbgg,  2  Bosw.  387. 

If  the  case  of  Thomas  v.  Quintard,  5  Duer,  80,  be  cont^ry  to 
these,  it  must  be  considered  as  overruled.  But  an  examination  of 
that  case  will  show  that  there  was  no  attempt  to  prove  that  the 
patent  was  invalid.  '  The  offer  was  to  show  that  the  article  manu- 
factured under  the  same  was  of  no  value. 

That  offer  presented  a  question  very  different  from  that  involved 
in  this  case.  The  defendants  do  not  here  offer  to  show  that  the 
stoves  which  they  made  were  of  no  value,  but  they  show  that  the 
plaintiff  had  no  right  to  prevent  the  manufacture  of  these  stoves 
by  her  pretended  invention.  Why  then  should  they  pay  her  for 
not  doing  what  she  could  not  do? 

It  is  insisted  further  by  the  plaintiff  that,  as  the  defendants 
assigned  their  interest  in  this  patent  to  Burtis,  they  are  precluded 
from  alleging  its  invalidity.  It  is  not  necessary  to  inquire  whether 
such  a  rule  would  apply  to  the  case  of  a  patent  utterly  invalid.  It 
is  enough  that  in  an  action  where  that  objection,  if  valid,  might 
have  been  urged,  that  is,  the  action  in^  the  United  States  court, 
the  plaintiff's  patent  was  adjudged  invalid  at  the  suit  of  these 
defendants.    Davis  v.  Tallcot,  12  N.  Y.  184. 

The  judge  was  right  in  directing  a  verdict  for  the  defendants,  and 
the  judgment  and  order  denying  a  new  trial  should  be  affirmed. 

BoABDHAK,  J.  The  English  decisions  seem  to  hold  in  cases  like 
this,  where  the  contract  has  been  executed  and  the  defendants  have 
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had  the  benefit  contracted  for,  they  may  not  set  np  that  the  patent 

wa6  Yoid,  and  that  there  was  no  conBideration  to  uphold  it,  since  the 

contract  gave  no  exclnsive  right ;  that  in  the  absence  of  fraud  or 

eviction,  the  defendants,  haying  enjoyed  the  benefits  contracted  for, 

are  bound  to  pay  in  accordance  with  their  contract^  though  the  patent 

be  void  or  the  plaintiff  not  the  inyentor.    Taylor  y.  ffare,  1  N.  R 

260  ;  Hayne  v.  Maltby,  3  T.  R  438 ;  Bowman  v.  Taylor,  2  Adol.  & 

EL  278 ;  29  E.  0,  L.  R*90 ;  Cutler  y.  Bowor,  11  Q.  B.  140 ;  63 

E,  0.  L.  E,  972 ;  Laws  t.  Purser,  38  Eng.  L.  &  Eq.  48.     From  the 

case  of  Barttett  y.  Holbrooh,  1  Gray,  114,  it  would  appear  that  the 

same  rule  obtains  in  Massachusetts. 

The  authorities  cited  by  my  brother  Leabitbd  in  his  opinion  show 

the  existence  of  a  different  rule  of  law  within  this  State,  and  siu- 

tain  the  ruling  of  the  circuit  dismissing  the  plaintiff's  complaint, 

on  the  ground  of  a  want  of  consideration.    I  therefore  concur  in 

affirming  the  judgment. 

Judgment  afflrmed. 


Mabston  v.  Swett. 


Former  acfjttdieaUon — when  parHee  concluded  by — Defenae — of  invaUdUn  of 

patent  in  action  for  royaUiee, 

H.  assigned  a  patent  obtained  bj  her  to  plaintiff  and  defendants.  Defendtnts 
and  plaintiff  then  agreed  that  defendants  should  hare  the  exclosiye  right  to 
manufacture  the  patented  article,  and  should  pay  plaintiff  a  specified  royalty 
on  each  article.  Subsequently  a  patent  for  the  same  invention  was  isBued  to 
one  G.  Defendants  acquired  the  patent  of  G.,  and  brought  action  in  the 
United  States  court  against  H.  and  plaintiff,  wherein  the  patent  of  H.  was 
declared  void.  In  an  action  by  plaintiff  to  recover  the  amount  of  royalty 
agreed  to  be  paid,  Jidd  (1),  that  the  decision  of  the  United  States  conit  con- 
cluded the  parties  upon  the  question  of  the  Invalidity  of  the  patent,  aad 
whether  the  patent  to  G.  was  obtained  coUusively ;  (2)  that  the  ownenhip  in 
common  did  not  preclude  defendants  from  setting  up  the  invalidity  of  the 
patent  as  a  defense,  and  (8)  that  plaintiff  had  no  claim  against  defendants. 
Kinsman  v.  Parkhuret,  18  How.  (U.  S.)  289,  distinguished. 

APPEAL  by  plaintiff  from  a  judgment  in  favor  of  defendant 
upon  a  yerdict  directed  by  the  court 
The  action  was  brought  by  William  E.  Marston  against  George 
W.  Swett  and  others  to  recover  royalties  for  the  manufacture  of 
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a  patented  article.  The  facta  are  similar  to  tlios0  in  the  case  of 
Hawks  Y.  Swetty  ante,  page  529.  The  plaintiff  in  this  action  and 
defendants  were  assignees  in  common  of  the  letters  patent  from 
Elizabeth  Hawks^  the  plaintiff  in  the  case  referred  to.  After  the 
assignment  it  was  agreed  that  defendants  should  have  the  exclnsive 
light  to  manufacture  the  article  patented^  and  should  pay  plain- 
tiff a  royalty  of  fifty  cents  upon  each  stove,  etc.,  containing  it. 
Such  other  facts  as  are  material  appear  in  the  opinion. 

James  Lansing,  for  appellant. 

Fsek  Oowen,  for  respondent. 

Present — Lbabned,  P.  J.,  BoiLBDHAX  and  Pottbb,  JJ. 

Leabned,  p.  J.  This  case  is  like  that  of  Hawks  against  the 
same  defendants,  ante,  page  ,  in  many  respects.  The  additional 
facts,  which  are  important,  are  that  Marston,  the  plaintiff,  and  Swett 
and  others,  the  defendants,  were  the  assignees  of  the  alleged  patent- 
right  of  Elizabeth  Hawks,  by  virtue  of  the  assignment  made  by  her 
in  1867,  and  of  the  second  assignment  made  by  her  in  1870,  after 
the  surrender  and  re-issue.  Being  such  owners  in  common,  the 
defendants  agreed  with  Marston  that  they  should  have  the  ezclusive 
right,  and  that  he  shonld  not  license  others. 

In  consideration  of  this,  they  agreed  to  pay  him  fifty  cents  for 
each  stove  mannfactured,  containing  said  invention.  It  appears 
that  this  agreement  was  not  in  writing,  and  the  answer  (the  admis- 
sions in  which  are  the  only  proof  of  the  agreement)  qualifies  the 
admission  by  the  averment  that  the  condition  of  the  verbal  agree- 
ment was  that  the  plaintiff  should  execute  a  written  agreement  to 
the  same  effect,  which  he  has  refused  to  do.  It  is  not  denied  that 
the  defendants  have  made  stoves,  to  a  certain  number,  which 
would  be  under  the  patent,  if  the  patent  were  valid.  The  same 
questions  as  to  the  effect  of  the  invalidity  of  the  patent  are  raised, 
which  were  in  the  other  case. 

A  question  was  made  whether  this  verbal  contract  was  valid 
under  the  statutes  of  frauds ;  and  a  similar  question  whether  it 
was  valid  under  the  patent  laws  ;  the  contract  being,  as  was  claimed, 
in  effect  an  assignment  of  the  patent,  and  not  being  in  writing. 
But  without  passing  upon  these,  I  come  to  the  important  point. 
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which  is,  whether  the  plaintiff  can  reco?er  these  fees,  when  the  let- 
ters patent  have  been  declared  void. 

Most  of  what  was  said  in  the  former  opinion  is  applicable  here 
Marston  was  a  defendant  in  the  suit  brought  in  the  United  States 
court  by  these  defendants,  in  which  the  letters  patent  were 
declared  to  be  void,  and  Mrs.  Hawks  was  adjudged  not  to  be  the 
inventor.  He  had  an  opportunity  there  to  contest  the  question  of 
invalidity,  and  to  urge  that,  as  to  himself,  these  defendants  were 
estopped.  He  might  have  claimed  (with  what  success  it  is  unneces- 
sary to  say),  that  the  decree  should  be  so  qualified  as  to  preserve  any 
rights  between  him  and  these  defendants,  arising  out  of  their  con- 
tract. But  that  was  not  done,  and  the  decree  must  be  held  con-  , 
elusive. 

The  plaintiff  in  this  action  made  some  offers  tending  to  ahow 
collusion  by  the  defendants  with  Ooodfellow.  But  so  far  as  those 
offers  were  of  any  weight,  they  were  only  an  indirect  attack  on  the 
decree  in  the  United  States  court.  If  the  alleged  collusion  was  a 
good  defense,  it  would  have  been  shown  in  that  suit. 

It  is  urged  by  the  plaintiff's  counsel  that  the  ownership  in  common 
of  the  alleged  patent  right  prevents  the  defendants  from  averring  its 
invalidity  as  a  defense.  And  the  case  of  Kinsman  v.  Farkhursi,  18 
How.  (U.  S.)  289,  is  relied  upon.  In  that  case  a  patentee  and  an 
assignee  of  a  part  interest  entered  into  the  joint  business  of  manu- 
facturing the  patented  machines.  The  business  was  to  be  carried  on 
by  the  parties  on  joint  account,  and  a  division  of  tlie  profits  was  to  be 
made  according  to  a  certain  ratio.  After  the  business  had  been 
carried  on  for  a  time,  a  bill  was  filed  for  -an  accounting.  The 
defense  was  the  invalidity  of  the  patent.  The  court  held  this  no 
defense.  The  defendants  had  ^^  made  and  sold  the  machines  under 
the  complainant's  title  and  for  his  account,^^  ^'The  invalidity  of 
the  patent  does  not  render  the  sales  of  the  machines  illegal." 
'^  Where  money  has  been  reoeived,  either  by  an  agent  or  a  joint 
owner,  by  force  of  a  contract  which  was  illegal,  the  agent  or  joint 
owner  cannot  protect  himself  from  accounting  for  what  was  so 
received." 

That  does  not  apply  to  this  case.  If  Marston  had  been  in  part- 
nership with  these  defendants,  in  the  manufacture  of  these  stoves, 
he  might  have  been  entitled  to  his  share  in  the  profits,  as  should 
have  been  agreed.  But  there  was  no  joint  ownership  of  the  busi- 
ness.   The  defendants  were  only  his  licensees  under  a  patent  which 
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proYes  to  have  been  void.  And  this  case  falls  under  that  of  8aoD- 
ton  y.  Dodge,  57  Barb.  84,  and  others  like  it  in  this  State.  KinS" 
man  v.  Parkhurst  was  not  an  action  for  license  fees  or  for  pur- 
chase of  a  patent  right.  It  was  for  the  accounting  and  settlement 
of  a  joint  Tenture.  And  the  only  important  question  was,  how 
much  was  made  by  the  venture,  and  not  whether  it  was  made  with 
or  without  a  valid  patent  right. 

Another  case  relied  on  by  the  plaintiff  is  that  of  Cutler  v.  Bojoer, 
11  Q.  B.  140.  It  is  worth  while  to  examine  this  case  briefly,  as  it 
is  supposed  to  be  important  in  both  of  these  actions.  The  facts 
are  these:  In  July,  1842,  the  plaintiff,  Outler,  had  granted  the 
defendant,  Brown,  th6  sole  license  to  make  certain  patent  machines 
on  payment  of  a  royalty.  In  October,  1842,  the  plaintiff,  in  con- 
sideration of  a  certain  sum,  sold  one-half  of  the  patent  to  the 
defendant,  the  defendant  to  have  the  benefit  of  one-half  of  the 
royalty  reserved  by  the  previous  agreement.  The  plaintiff  sued  for 
this  sum,  the  consideration  of  the  sale.  There  was  a  plea,  replica- 
tion and  demurrer.  The  court  held:  1.  That  the  consideration  did 
not  fail  by  reason  of  the  alleged  invalidity  of  the  patent;  for  the 
defendant,  at  all  events,  was  bound  by  the  agreement  of  July  to  pay 
the  royalty,  whether  the  patent  was  valid  or  not;  as  he '  would  be 
estopped  in  an  action  on  that  deed  from  denying  the  validity.  2.  That 
the  proposed  defense  would  be  available  only  if  the  covenants 
(referring  to  the  covenant  of  warranty  in  the  deed  of  October) 
were  dependent ;  that  in  fact  they  were  independent,  and  each 
party  might  sue  for  a  breach  of  the  respective  covenants. 

Now,  the  second  reason  would  not  be  good  here,  where  a  counter- 
claim can  be  made  on  a  cause  of  action  arising  upon  the  same 
instrument.    Code,  §  150,  subd.  1. 

And  the  first  reason  is  directly  overruled  in  the  case  of  Saxton  v. 
Dodge,  supra,  and  in  the  similar  cases  mentioned  in  the  opinion  in 
the  other  action.  On  a  question  which  seems  to  be  settled  in  this 
State  it  is  not  necessary  to  refer  to  the  decisions  of  other  States 
sustaining  the  same  view.  Such  too  seems  to  be  the  doctrine  of  a 
late  case  in  England.  Nehon  v.  Fothergill,  1  Web.  Pat.  Cas.  290, 
in  which  Lord  Cotteitham  says:  "Prom  the  time  of  the  last  pay- 
ment, if  the  manufacturer  can  successfully  resist  the  patent  right 
of  the  party  claiming  the  rent,  he  may  do  so  in  an  action  for  the 
rent  for  the  use  of  the  patent  for  that  year.     The  mere  taking  the 
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license  does  not  estop  the  licensee  from  denying  the  yalidity  of  the 
patent." 

Andy  certadnljy  when  it  has  been  decided  that  in  an  action  for  the 
consideration  of  a  sale  of  a  patent  rights  the  invalidity  of  the  right 
may  be  shown^  it  necessarily  follows  that  the  same  rale  must  apply 
in  an  action  for  royalties,  so  called^  or  license  fees.  The  contraiy 
decision  in  Cutler  v.  Brown,  supra,  may,  very  possibly,  have  been  con- 
trolled by  the  conclosive  effect  there  given  to  a  sealed  instrament 

I  think,  therefore,  that  the  court  correctly  held  that  the  plaintifl 
had  no  claim  against  the  defendants. 

The  only  remaining  question  is  on  the  verdict  directed  for  the 
defendants  on  their  counter-claim.  The  answer  set  up  that  the 
plaintiff  was  indebted  to  the  defendants  for  goods,  wares  and  mer- 
chandise sold  and  delivered,  etc.,  since  a  certain  date,  in  a  certain 
sum,  and  asked  judgment.  The  reply  denied  that  the  plaintiff  was 
indebted  to  the  defendants  for  goods,  wares  and  merchandise  sold 
and  delivered,  etc.,  since  that  date,  in  that  sum ;  but  admitted  that 
there  was  a  small  sum  due  to  the  defendants  for  goods,  wares  and 
merchandise  sold  and  delivered,  etc.,  the  amount  of  which  ike 
plaintiff  does  not  know. 

It  was  claimed  by  the  defendants  that  this  was  no  denial  In 
strictness,  this  seems  to  be  correct.  To  deny  that  one  is  indebted 
in  the  sum  of  one  hundred  dollars,  without  more,  is  not  a  denial 
that  one  is  indebted  in  the  sum  of  ninety-nine.  And  a  denial  of 
indebtedness,  followed  by  an  admission  that  there  is  '^  a  smaU  sum 
due,''  for  the  same  cause,  leaves  it  very  uncertain  what  the  party 
considers  to  be  a  small  sum,  especially  when  he  avers  that  he  does 
not  know  its  amount. 

But,  in  any  such  case,  if  the  party  were  surprised  or  misled,  the 
court  would  permit  an  amendment  or  grant  some  relief  on  the  trial 
Upon  looking  at  the  case,  however,  although  something  was  said 
about  the  condition  of  the  pleadings  in  respect  to  the  counter-claim, 
it  would  seem  that  the  plaintiff  did  not  urge  this  point,  or  show 
that  he  was  misled.  The  important  matter,  evidently,  was  the 
plaintiff's  claim,  and  this  counter-claim  was  secondary. 

On  the  whole,  therefore,  there  is  no  reason  to  disturb  the  coorae 
which  the  case  took  on  the  trial.  The  judgment  and  order  ap* 
pealed  from  should  be  affirmed. 

Judgment  affirmed. 
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Watkins  V.  Wilcox. 

Rdigiou»  eorporaiUms — change  of  name  of —  eale  of  property  by — rights  of  eoT" 
porator — ehaTikil>l6  tues — aUTiaoe  like  rights  and  anUhority — are  eivU  eorpo- 
rations  —  are  individual  bodies  not  controlled  by  eedesiastieal  restrictions — 
majority  of  corporators  may  change  ecclesiastical  connection. 

It  ifl  not  neceaaarj  that  all  the  corporators  of  a  religiouB  corporation  should  be 
heard  on  an  application  to  change  the  Yiame  of  such  corporation. 

Where  a  corporation  sold  real  estate  under  an  order  of  the  court  to  a  bona  fide 
purchaser,  and  the  corporation  received  from  him  the  value  of  the  property 
oonvejed,  held,  that  a  member  of  the  corporation  could  not  set  up  against 
the  sale  that  by  reason  of  irregularities  in  the  proceedings  the  corporation 
did  not  give  a  valid  titl^. 

The  law  of  charitable  uses  has  no  existence  in  this  State.  "  Corporations  take 
and  hold  property  only  to  the  amount  and  for  the  purposes  prescribed  by 
their  charters  or  acts  of  incorporation." 

Beligious  corporations  organized  under  the  different  sections  (§§  1,  3,  3)  of  the 
act  of  1813  (chap.  60)  and  their  trustees  all  have  the  same  rights  and  authority. 

Beligious  societies  are  not  ecclesiastical  corporations  in  the  meaning  of  the 
English  law,  but  civil  corporations  consisting  not  of  trustees  but  of  the 
members  of  the  society.  The  right  to  vote  in  such  a  corporation  depends  on 
a  connection  with  the  particular  society  and  not  on  one  with  the  ecclesiastical 
body  to  which  the  society  belongs.  The  majority  of  corporators  in  a  relig- 
ious corporation  have  the  right  to  control,  and  they  are  free  from  any  eccle- 
siastical restrictions. 

An  almost  unanimous  majority  of  a  religions  society,  incorporated  as  a 
Dutch  Reformed  church  under  the  provisions  of  section  2  of  chapter  60  of 
the  Laws  of  1813,  voted  to  change  their  ecclesiastical  connection  and  become 
a  Congregational  church,  and  did  so.  Held,  that  they  had  the  right  to  do  so, 
and  the  minority,  who  did  not  favor  the  change  and  kept  their  connection 
with  the  Dutch  Beformed  body,  were  not  entitled  to  retain  control  of  the 
property  of  the  corporation. 


APPEAL  by  plaintiff  from  a  judgment  in  favor  of  defendants 
entered  npon  a  decision  of  the  conrt  at  special  term. 
The  action  was  brought  by  Edmnnd  H.  Watkins  against  Timothy 
D.  Wilcox  and  others,  trastees,  etc.,  of  the  First  Congregational 
Ghurch,  of  Ithaca,  to  have  a  church  edifice  and  parsonage  given  to 
the  control  of  a  minority  of  a  church  congregation.  In  the  year 
1830  tHere  existed  and  still  exists,  in  this  State,  an  organized 
religious  denomination  known  as  '*  The  Beformed  Protestant  Dutch 
Church.''    In  that  year  a  congregation  was  organized  at  Ithaca, 


540  THIRD  DEPARTMENT, 

Watkins  v.  Wilcox. 

according  to  the  rules  and  usages  of  such  denomination,  and  was 
incorporated  under  the  provisions  of  Laws  1813,  chap.  60,  §  2, 
under  the  title  of  *'  The  Elders  and  Deacons  of  the  Protestant 
Reformed  Dutch  Church  of  Ithaca."  By  the  gifts  and  contribu- 
tions made  by  the  members  of  the  church,  a  church  was  erected 
and  a  parsonage  purchased.  The  church  was  connected  with  the 
classis  of  Geneva,  of  said  denomination,  and  so  remained  until 
1872.  In  that  year  the  congregation,  with  only  one  dissenting 
voice,  and,  in  the  following  year,  the  consistory  of  the  church, 
resolved  to  sever  the  connection  of  the  body  with  said  classis  and  with 
said  denomination,  for  the  purpose  of  be<^oming  a  Oongregational 
church.  Subsequently  the  name  of  t&e  corporation  was  changed 
by  an  order  of  a  justice  of  the  Supreme  Court,  duly  made,  to  that 
of  "  The  First  Oongregational  Church  of  Ithaca,  New  York.** 
The  parsonage  was  also  sold. .  Plaintiff  had  been  a  member  of  the 
corporation  since  its  organization,  and  had  contributed,  from  time 
to  time,  considerable  sums  in  support  of  its  objects,  and  was  a  com- 
municant in  the  church.  Such  other  facts  as  are  material  appear 
in  the  opinion. 

8.  D,  ffalliday  and  Samuel  A.  Foot,  for  appellant.  The  appel- 
lant could  bring  this  action.  Bowden  v.  M^Leod,  1  Edw.  Ch.  588 ; 
Kniskem  v.  Lutheran  OhurchsSy  1  Sandf.  Ch.  439;  Waisony* 
Jonesy  13  Wall.  714.  In  case  of  a  divided  congregation  the  church 
property  belongs  to  that  part  of  it  which  acts  in  harmony  with  the 
church  laws,  and  a  seceding  majority  lose  their  rights.  McOinnU 
V.  Watson,  41  Penn.  9  ;  Sutter  v.  Trustees  of  First  Reformed  Ihdck 
Church,  42  id.  503  ;  Winebrenner  v.  Colder,  43  id.  244 ;  Watson  t. 
Jones,  13  Wall.  734 ;  Amsri^^an  Primitive  Society  v.  Fitting,  4 
Zabr.  (N.  J.)  653  ;  Bowden  and  others  v.  M^Leodet  aL,  1  Edw.  Ch. 
592  ;  Knishern  v.  Lutheran  Churches  of  St.  John's,  etc,  1  Sandf.  Ch- 
439  ;  Miller  v.  Gable,  2  Denio,  492 ;  People  v.  Steele,  2  Barb.  398, 
405 ;  Robertson  v.  Bullions,  11  N.  Y.  243 ;  Petty  v.  Tboker,  29 
Barb.  256 ;  S.  C,  21  N.  Y.  267 ;  Burrel  v.  Associate  Srformed 
Church,  44  Barb.  282;  Gram  v.  Prussia,  etc.,  German  Society,  36 
N.  Y.  161. 

Marcus  Lyon  and  F.  M.  Finch,  for  respondents. 
Present  —  Lbaknbd,  P.  J.,  and  James,  J. 
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Leabned,  p.  J.   The  plaintiff  asks  for  relief  in  several  respects. 

First.  He  asks  that  an  order  of  a  justice  of  this  court,  changing 
the  name  of  a  religious  corporation,  be  declared  yoid.  The  corpo- 
ration is  not  a  party  to  this  action,  and  he  is  only  one  of  the  corpo- 
rators. It  was  not  necessary  that  all  the  corporators  should  be 
heard  on  that  application.  Laws  1853,  chap.  323.  I  do  not  see 
that  he  has  any  standing  in  court  on  that  point. 

Second,  He  asks  that  an  order  of  the  county  court,  authorizing 
the  sale  of  certain  real  estate  of  this  corporation,  together  with  the 
sale  in  pursuance  thereof,  be  declared  yoid.  The  purchaser  is  a 
party  to  this  action. 

There  may  be  cases  in  which  a  corporator,  making  the  corpora- 
tion a  party,  can  sustain  an  action  in  equity  to  declare  a  conyeyance 
made  by  the  corporation  to  be  yoid.  Such  would  be  a  case  of  fraud 
and  collusion  between  the  purchaser  and  the  officers  of  the  corpo- 
ration. There  is  nothing  of  that  kind  alleged.  It  is  not  pretended 
that  the  property  was  not  sold  for  a  fair  price,  and  paid  for  bona 
fide;  or  that  the  avails  were  not  applied  as  directed  by  the  order. 
The  objections  raised  touch  the  legal  regularity  of  the  proceedings 
before  the  county  court  and  the  validity  of  the  deed.  If  the  pur- 
chaser's title  be  defective  by  reason  of  any  of  these  matters,  it  will 
be  time  enough  to  try  that  question  when  the  corporation  shall 
bring  ejectment  against  him.  The  plaintiff  does  not  show  himself 
to  be  wronged  when  the  corporation  has  received  full  payment  for 
property  which  they  have,  as  he  alleges,  failed  to  convey  by  a  good 
and  valid  deed. 

Third.  He  asks  a  judgment  declaring  that  the  persons  who,  pre- 
vious to  a  day  named,  were  members  of  a  certain  religious  corpora- 
tion, and  who  seceded  that  day,  ceased  to  be  members  of  said  cor- 
poration. 

So  far  as  the  words  "  members  of  that  church  "  imply  religious 
rights  and  privileges,  we  have  nothing  to  do  with  the  matter.  So 
far  as  thef^mply  civil  rights,  that  is,  rights  to  property,  or  rights 
in  a  legal  corporation,  no  judgment  T^rould  be  valid,  because  those 
persons  are  not  parties.  Furthermore,  we  are  not  to  pass  on  the 
mere  question  who  were  corporators  at  a.  certain  time,  until  some 
one  claims  that  his  rights  as  such  corporator  were  interfered  with, 
and  then  we  have  only  i^  do  with  his  own  case 

Fourth.  The  principal  matter,  however,  involved  is  the  question 
whether  or  not  certain  of  the  defendants  are  now  the  lawful  trus- 
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tees  of  this  corporation^  and  the  principal  relief  asked  is  that  the 
transfer  to  them  of  the  care  of  the  temporal  affairs  shonld  be  held 
Yoid^  and  that  the  consistory^  as  constituted  in  1872,  should  be 
adjudged  entitled  thereto. 

The  incorporation  in  question  was  formed  nnder  section  two  of 
*'  An  act  to  praride  for  the  incorporation  of  religions  societies," 
passed  April  5,  1813,  nnder  the  name  of  ^'  The  Elders  and  Deaconi 
of  the  Protestant  Reformed  Dutch  Church  of  Ithaca."  It  was  in 
connection  with  the  general  synod  of  the  Eeformed  Church  in 
America  and  with  the  classis  of  Geneya,  an  inferior  ecclesiastical 
body  connected  therewith. 

In  July,  1872,  a  large  majority  of  the  church  and  congregation 
petitioned  the  classis  to  dismiss  the  church  from  its  ecclesiastical 
connection.  Nearly  all  the  consistory  did  the  same.  At  a  meeting 
of  the  consistory  in  October,  1872,  with  one  only  dissenting  (the 
plaintiff),  they  requested  the  dissolution  of  the  relation  between 
the  church  and  that  classis.  The  matter  was  referred  by  the  classifl 
to  a  committee  who  reported,  and  whose  report  was  adopted  in 
April,  1873. 

In  that  report  the  committee  state  that  the  connection  between 
this  church  at  Ithaca  and  the  classis  ^'was  and  is  roluntaiy,  and 
that  either  party  has  the  legal  right  to  terminate  it  whenever  snch 
party  shall  think  proper."  But  the  classis  declined  to  terminate 
the  connection  itself. 

In  December,  1872,  a  resolution  was  passed  by  the  congregation 
recommending  that  the  church  sever  its  relations  with  the  body 
with  which  it  was  connected.  The  rote  was  twenty-three  male 
persons  in  favor,  and  one  opposed;  sixty  of  all  present  in  favor, 
and  one  opposed.  The  same  day  the  church  Tot^  to  disconnect 
itself  from  the  classis  of  Oeneya,  and  the  general  synod  of  the 
Keformed  Church  in  America.  The  vote  was  sixteen  male  mem- 
bers in  favor,  and  one  opposed,  and  forty-six  of  all  members,  male 
and  female,  present  in  favor,  and  one  opposed. 

In  February,  1873,  the  consistory  of  this  church  voted  to  confide 
the  management  of  the  temporal  concerns  to  a  board  of  nine 
trustees,  under  chapter  90,  Laws  1835,  and  trustees  were  elected 
accordingly.  Subsequent  to  this  an  application  was  made  to  a 
justice  of  the  Supreme  Court  for  a  change  of  the  name  of  the 
church;  and  it  was  changed  accordingly  to  "  The  First  OongregBr 
tional  Church  of  Ithaca,   New  York."    This  application  was  i» 
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accordance  with  a  unanimous  Tote  at  a  meeting  where  nearly  all 
the  members  of  the  church  were  present. 

In  all  this,  how  has  the  plaintiff  been  injured  ?  The  change  of 
name  is  not  of  itself  a  change  of  religious  doctrines  or  systems ; 
although  it  may  be  significant  of  such  a  change.  For  instance,  if 
the  name  had  been  changed  to  "  The  Catholic  and  Apostolic  Church 
of  Ithaca,''  it  would  not  follow  that  the  defendants  had  adopted 
the  Irvingite  belief. 

Then,  as  to  the  election  of  trustees  to  manage  the  temporal 
affairs  of  the  church,  that  is  a  course  quite  consistent  with  the 
doctrines  of  the  Dutch  Reformed  system,  and  adopted  by  some  of 
their  churches.  In  fact  the  law  was  passed  for  their  especial 
benefit. 

The  consistory  or  the  church  have  electe<J  or  called  a  clergyman 
who  is  a  congregationalist  But  it  appears  that  clergymen  of  the 
Congregational  order  have,  in  other  instances,  preached  in  Dutch 
Reformed  churches.  The  plaintiff,  however,  states  that  he  cannot 
conscientiously  worship  with  this  Congregational  church.  This 
would,  however,  seem  to  be  owing  to  a  change  in  the  form  of  wor- 
ship, as  there  is  no  proof  of  any  material  change  in  doctrine. 

But  it  may  be  well  to  examine  this  case  on  the  broad  grounds 
raised  by  the  plaintiff's  counsel.  In  substance,  these  are  that,  as 
the  majority  of  the  corporation  have  severed  themselves  from  the 
old 'ecclesiastical  connection,  the  property  belongs  to  the  minority. 

It  is  important  here  to  notice  that  the  law  of  charitable  uses  has 
no  existence  in  this  State.  ^'  Corporations  take  and  hold  property 
only  to  the  amount  and  for  the  purposes  prescribed  by  their  charters 
or  acts  of  incorporation.  Holmes  v.  Mead,  52  N.  Y.  332.  And  in 
the  act  to  provide  for  the  incorporation  of  religious  societies  (Laws 
1813,  chap.  60),  the  only  purpose  prescribed  is  to  be  found  in  the 
fourth  section.  There  it  is  said  that  the  trustees  of  every  church, 
congregation  or  society  hold  the  real  and  personal  estate  ^'  for  the 
use  of  such  church,  congregation  or  society  or  other  pious  uses." 
80  far,  then,  as  the  express  language  of  the  act  goes,  there  is 
nothing  which  declares  that  the  trustees  hold  the  property  for  the 
support  of  the  believers  in  any  particular  tenets. 

That  act  is  one  in  all  its  scope.  It  provides  for  the  incorpora- 
tion of  religious  societies  in  three  different  cases :  First  In  the 
Protestant   Episcopal  Church  ;  second,  in  the  Dutch  Reformed ; 
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thirds  in  all  other  churches.     In  each  instance  it  provides  for  the 
election  of  persons  to  be  trustees. 

In  the  first;  these  are  the  rector^  wardens  and  vestrymen  ;  in  the 
second  the  minister^  elders  and  deacons  ;  in  the  third,  those  who 
are  elected  as  trustees.  But,  in  each  case,  their  authority  is  not 
by  virtue  of  any  ecclesiastical  office  ;  it  is  simply  because  the  law 
declares  them  to  be  trustees.  And  the  fourth  section  speaks  of  all 
these  trustees  alike,  giving  them,  in  each  case,  the  same  powers. 

I  see  no  reason  to  think  that  the  trustees  of  societies,  organized 
under  one  section  of  this  act,  have  any  different  rights  or  authority 
from  the  trustees  of  societies  organized  under  either  of  the  other 
sections,  or  that  any  system  was  intended  to  be  established  under 
section  third  different  from  that  established  under  sections  one  and 
two.  The  counsel  for  the  plaintiff  urges  strongly  that  the  con- 
trary is  true,  and  that  an  ecclesiastical  character  is  possessed  by 
the  societies  formed  under  sections  one  and  two,  which  does  not 
belong  to  those  formed  under  section  third. 

But  we  must  notice  that  there  are  many  other  large  denomina- 
tions which  are  as  thoroughly  organized  and  are  as  much  accus- 
tomed to  have  what,  by  a  misnomer,  are  called  ecclesiastical  courts, 
as.  either  of  those  denominations  named  in  the  first  and  second 
sections.  Such,  to  name  na  others,  are  the  Presbyterian,  the  Meth- 
odist Episcopal,  the  Lutheran. 

Now  the  religious  societies,  connected  in  belief  with  these 
organizations,  must  incorporate  themselves  under  the  third  section 
of  the  act,  and  have  done  so.  To  take  the  Presbyterian  denomina- 
tion, as  an  illustration,  it  has  its  session,  presbytery,  synod  and 
general  assembly  very  closely  analogous  to  the  consistory,  classisy 
particular  synod  and  general  synod  of  the  Dutch  Church.  And 
while  it  is  not  easy  to  measure  ecclesiastical  claims  to  jurisdiction, 
those  of  the  Presbyterian  denomination  are  probably  as  compre- 
hensive as  those  of  the  Dutch  Beformed.  Unless,  then,  there 
should  be  some  very  positive  indication  to  the  contrary,  it  would 
be  unreasonable  to  think  that  any  different  rights  or  duties  were 
given  by  the  same  act  to  the  religious  societies  and  their  tmstees 
incorporated  by  the  Dutch  Beformed,  from  those  given  to  the 
societies  and  their  trustees  incorporated  by  the  Presbyterians. 

The  act  was  intended  to  form  a  general  system,  and  to  make 
only  such  variations  as  would  facilitate  in  each  denomination  the 
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election  of  trustees,  by  harmonizing  such  election  with  old  and 
existing  customs. 

I  think,  then,  that  the  law  of  this  case  is  settled  by  the  decision 
of  Robertson  y.  Bullions,  11  N.  Y.  243,  and  by  the  cases  which  have 
followed  the  yiews  there  expressed.  Beligious  societies  are  not 
ecclesiastical  corporations  in  the  meaning  of  the  English  law. 
They  are  civil  corporations.  The  corporation  consists,  not  of  the 
trustees,  but  of  the  members  of  the  society ;  and  in  the  language 
of  that  decision  :  '' It  was  the  intention  of  the  legislature  to  place 
the  control  of  the  temporal  affairs  of  these  societies  in  the  hands 
of  a  majority  of  the  corporators,  independent  of  priest  or  bishop, 
presbytery  or  synod,  or  other  ecclesiastical  judicatory." 

The  doctrine  laid  down  in  that  case  is  afiSrmed  in  language 
directly  applicable  to  the  present  controversy  in  the  case  of  Petty  v. 
Tooker,  21  N.  Y.  267,  and  again  in  (tram  t.  Prussia  Society,  36 
id.  161.  It  is  followed  in  BurreU  v.  Associate  Reformed  Church, 
44  Barb.  282.  And  whether  these  decisions  were  made  in  cases  of 
corporations  organized  under  the  third  section,  or  under  the  first 
and  second,  does  not  seem  to  me  to  have  been  considered  important. 

The  language  of  the  decisions  is  general,  and  in  no  respect  lim- 
ited* And  if  we  examine  the  act  in  question,  we  shall  find  that 
ftll  the  provisions  giving  rights  and  powers  to  the  trustees  are 
general ;  and  that  the  only  distinction  is  in  respect  to  the  mode  of 
election.  Thus,  section  four,  already  mentioned,  defines  the  powers 
oi  the  "  trustees  of  every  church  congregation  or  society  herein- 
above mentioned."  Section  eight  deprives  the  trustees  of  ''any 
church  coDgregation  or  society  "  of  the  power  to  fix  the  salary  of  a 
minister.  Section  nine  authorizes  "any  religious  corporation," 
etc.,  to  reduce  the  number  of  its  trustees.  Section  eleven  gives 
the  general  power  to  apply  for  leave  to  sell  real  estate. 

It  is  insisted  that  one  qualification  of  a  voter  in  corporations, 
under  the  second  section,  is  .to  be  a  communicant  in  good  stand- 
ing ;  and  that  the  members  of  this  church  have  ceased  to  be  such. 

The  legislature,  by  the  act  of  1835,  chap.  90,  authorized  any 
church,  in  connection  with  the  Beformed  Dutch  Church,  to  modify 
their  system  by  electing  trustees.  It  is  not  found  by  the  referee 
that  the  persons  who  voted  for  these  trustees  were  not  members 
of  that  church  in  good  standing.  The  consistory  of  the  church  is 
the  tribunal  which  decides  on  the  standing  of  the  members,  and 
that  body  had  not  excommunicated  any  of  these.  »« 
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Their  right  to  vote  was  undistnrbecL  If  we  look  at  the  flist 
section  of  this  act,  by  way  of  illastratioii;  we  shall  see  that  the 
right  to  Yote  depends  on  a  connection  with  the  particular  organiza- 
tion—  the  individual  society.  The  voter  is  one  '^who  shall  haye 
belonged  to  such  church  or  congregation/'  etc.,  ''or  by  some  joint 
act  of  the  parties  and  of  the  rector^  whereby/'  etc.  Thus,  it  is  a 
union  or  connection  with  the  particular  society,  not  with  the  de- 
nomination at  large,  which  gives  the  right  to  a  vote. 

The  same  is  seen  in  section  third,  qualified  by  section  seventh, 
making  stated  attendance  and  contribution  the  qualification.  And 
analogy  shows  that,  under  the  second  section,  the  good  standing 
which  is  said  to  be  necessary  under  ''the  rules  and  usages,"  is  a 
good  standing  in  the  particular  church  or  society. 

It  seems  to  me,  therefore,  to  follow  from  the  decisions  last  above 
mentioned,  and  from  the  case  of  Holmes  v.  Mead,  that  the  majoiitj 
of  the  corporators  have  the  right  to  control ;  and  that  they  are 
free  from  any  ecclesiastical  restrictions.  See,  also,  Austin  v.  Sear- 
ing,  16  N.  Y.  112.  If  there  is  any  thing  contrary  to  this  view  in 
Watson  y.  Jones,  13  WalL  714,  or  in  the  decisions  of  other  States, 
it  is  not  binding. 

And  I  fully  agree  with  the  principle  which  thus  seems  to  me  to 
be  established.  In  spite  of  written  symbols,  the  beliefs  of  men 
change  and  have  changed ;  and  I  look  with  no  favor  on  a  rule  which 
would  permit  the  past  generations  to  appropriate  property  to  the 
support  of  their  beliefs,  so  permanently  as  to  deprive  the  present  of 
the  use  of  such  property,  in  case  those  old  belie&  shall  have  passed 
away. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affiffMtL 


Elikb  v.  Bauekdahl. 

Aidgnment — ofelaim  hjf  bankrupt — tohen  debtor  eanne/t  obfeet  to. 

After  a  creditor  of  defendant  was  declared  a  bankrapt,  he  aarigned  hii  ebJffl 

to  plaintiff.    Ko  assignee  in  bankruptcy  was  appointed  and  tbe  proceedings 

were  afterward  disoontinned.    BM,  that  as  to  defendant  the  assignmeDt 

was  valid,  and  he  could  not  take  the  objection  that  it  was  against  the  poU^ 

^f  the  bankrupt  law. 
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APPEAL  by  defendants  from  a  judgment  in  faror  of  plaintifib 
entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  Adam  W.  Kline  and  others  against 
Walter  Bauendahl  and  others.     Sufficient  facts  for  an  understand- 
ing of  the  point  passed  upon  appear  in  the  opinion. 

Present — Jjeassisd,  P.  J.,  Boabdhajt  and  J  axes,  JJ. 

Lbabited,  p.  J.  After  the  plaintiff's  assignor,  one  Lee,  had 
been  declared  a  bankrupt,  he  assigned  to  the  plaintiff  the  claim  in 
controYersy.  No  assignee  in  bankruptcy  was,  however,  appointed; 
and  before  the  trial  of  this  action  the  bankruptcy  proceeding  was 
discontinued. 

The  defendants  insist  that  the  assignment  of  this  claim  to  the 
plaintiff  was,  for  these  reasons,  invalid.  But  although  he  had  been 
adjudged  a  bankrupt,  he  was  not  thereby  divested  of  his  property. 
The  title  to  it  was  still  in  him,  and  would  not  pass  from  him,  at  the 
soonest,  until  the  appointment  of  an  assignee  in  bankruptcy. 
Whatever  retroactive  effect  the  appointment  of  the  assignee  in 
bankruptcy  might  have  is  immaterial,  as  no  assignee  was  appointed. 
So,  too,  if  the  assignment  of  this  claim  is  contrary  to  the  policy 
of  the  bankrupt  law,  that  is  a  position  to  be  taken  by  creditors,  or 
by  the  assignee  in  bankruptcy  for  them.  It  cannot  be  taken  by 
these  defendants. 

TTpon  the  merits  of  the  case  there  is  no  reason  to  disturb  the  find- 
ings of  the  referee.  The  questions  were  almost*  exclusively  ques- 
tions of  fact,  and  they  are  correctly  found.  There  is  nothing  in 
the  remittance  of  the  check,  and  the  receipt  of  it  by  Mr.  Lee,  suffi- 
cient to  ratify  sales  which  were  made  contrary  to  an  express  contract. 
As  to  the  conversation  between  Lee  and  the  defendants  on  the  16th 
of  November,  there  is  some  conflict  in  the  evidence;  but  the  referee 
has  taken  the  version  given  by  Lee,  and  we  think  he  was  right  in 
90  doing. 

The  judgment  should  be  affirmed* 

Judgnent  affirmetL 
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Orimindl  law.    Perjury — affUUmt  ru^  requited  hy  late  not  eutject  of^  ajfda/oH 

to  claim  agairut  city  of  Buffalo. 

Bj  Law8  1870,  chapter  519,  title  8,  section  7,  it  is  proyided  that  the  flommoa 
council  of  Baffiilo  shall  not  audit  any  claim  unless  it  is  accompanied  by  an 
affidavit  that  it  is  in  all  respects  just  and  correct ;  and  by  title  16  of  section 
11  of  the  same  chapter,  it  is  provided  that  every  person  who  shall  willfully 
and  corruptly  swear  false  to  any  material  fact,  in  any  affidavit  authorised  by 
the  act,  shall  be  guilty  of  perjury.  Reld,  that  an  indictment  charging  per- 
jury in  making  a  false  affidavit  to  a  claim  against  the  city,  which  did  not 
aver  that  such  affidavit  was  authorised  by  the  charter,  or  was  forthepnrpose 
required  by  title  3,  section  7,  or  that  the  claim  to  which  it  was  appended 
was  ever  presented  for  audit,  was  insufficient. 

The  affidavit  was  made  voluntarily  to  a  claim  which  was'  presented  to  the  dty 
engineer.  The  one  taking  the  affidavit  had  no  legal  authority  to  reqnire  it 
to  be  made.    Held,  that  there  was  no  perjury  under  2  B.  8.  681,  §  2. 

EBBOB  to  the  Erie  sesflions  to  review  the  conriction  of  John 
Ortner  for  perjury. 
The  perjury  charged  was  in  making  an  affidavit  to  a  claim  against 
the  city  of  Buffalo  for  repairs  made  upon  a  certain  sewer  in  said 
city.  The  plaintiff  in  error  had  received  directions  to  repair  a  num- 
ber of  sewers  from  the  city  engineer,  and  subsequently  presented 
at  the  engineer's  office  bills  for  such  repairs.  One  of  the  sewen  was 
designated  as  the  *^  Georgia  street  sewer/'  and  the  account  pre- 
sented for  labor  and  material  thereupon  amounted  to  1162.54  To 
this  account  was  appended  an  affidavit  by  the  plaintiff  ia  error 
stating  that  all  the  labor  and  material  mentioned  were  furnished, 
which  was  sworn  to  before  a  clerk  in  the  engineer's  office,  who  wa^* 
eommissioner  of  deeds.   The  affidavit  was  made  at  the  request  of  said 
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clerk,  to  whom  Ortner  presented  the  account.     Such  other  facts 
as  are  material  appear  in  the  opinion. 

Lewis  S  Oumetf,  for  plaintiff  in  error. 

Benj.  H,  Williams,  for  the  people. 

Present  —  Mullin,  P.  J.,  E.  Darwik  Smith  and  Oilbsbt,  J  J. 

GiLBEBT,  J.  The  gist  of  the  offense  of  which  the  prisoner  was 
convicted  consists  of  willfully  and  corruptly  swearing  false  in  an 
aflSdavit  made  for  the  purpose  of  obtaining  an  audit  of  ah  unliqui- 
dated claim  which  he  had  against  the  city  of  Buffalo,  by  the  com- 
mon council  of  that  city,  pursuant  to  section  7  of  title  3  of  the 
charter  thereof.  That  section  prohibits  the  common  council  from 
auditing  any  such  claim  unless  it  be  made  out  in  detail,  with  cer- 
tain prescribed  specifications,  and  unless  accompanied  by  an  affidavit 
that  the  claim  and  the  items  and  specifications  thereof  are  in  all 
respects  just  and  correct.  Laws  1870,  chap.  519,  §  7.  Section  11  of 
title  16  provides  that  every  person  who  shall  willfully  and  corruptly 
swear  false  to  any  material  fact  in  any  affidamt  authorized  by  the  act 
shall  be  guilty  of  perjury. 

It  is  not  averred  in  the  indictment  that  the  affidavit  was  author- 
ized by  the  charter,  or  that  it  was  made  for  the  purpose  required 
by  section  7  of  title  3,  or  that  the  claim  to  which  it  was  appended 
was  ever  presented  to  the  common  council  for  audit.  The  aver- 
ment is  that  the  prisoner  caused  his  bill  to  be  presented  to  Mr. 
Ditto,  the  engineer,  and  that  he  made  the  affidavit  before  Mr. 
Pierce,  who  was  a  commissioner  of  deeds,  and  a  clerk  in  the  office 
of  the  engineer.  But  it  is  not  averred  that  it  was  any  part  of  Mr. 
Ditto's  duties  to  receive  the  bill,  or  that  he  in  fact  received  it  for 
any  purpose  connected  with  an  audit.  WithotUt  the  averments 
omitted,  or  equivalent  ones  sustained  by  proof,  the  offense  would  not 
be  made  out,  for  if  the  affidavit  was  made  for  any  other  purpose 
than  that  of  obtaining  an  audit  of  the  claim,  and  was  misapplied, 
it  was  not  authorized  by  the  charter,  and  perjury  could  not  be 
assigned  upon  it  under  section  11  of  title  16.  It  is  a  familiar  rule, 
that  if  the  indictment  does  not  set  forth  the  facts  requisite  to  con- 
stitute the  offense  charged,  a  conviction  upon  it  must  be  reversed. 

The  provisions  of  the  Revised  Statutes  which  define  the  crime  of 
perjury  (2  R.  S.  681,  §*2)  cannot  be  applied  to  the  case.     It  would 
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not  under  any  circumstances  fall  under  subdivision  1  of  that  section. 
It  might  properly  fall  under  subdivision  2,  if  the  indictment  con- 
tained an  averment  that  the  affidavit  was  necessary  in  the  prosecu- 
tion of  a  private  right  of  the  prisoner.  But  the  indictment  does 
not  show  that  fact.  The  lean^ed  district  attorney  replied  to  the 
objection  that  the  indictment  was  defective^  by  referring  ns  to  the 
third  subdivision  of  that  section^  which  applies  to  a  case  where  any 
oath  may  be  lawfully  required  by  any  administrative  officer.  There 
are  three  answers  to  this  : 

First.  The  oath  was  not  in  fact  required,  but  was  made  volun- 
tarily. "Sot  does  it  appear  that  Mr.  Pierce,  who  took  the  affidavit, 
was  authorized  by  the  common  council,  or  that  it  was  his  duty  u 
a  city  officer,  to  make  such  a  requisition,  or  that  there  is  any  law 
conferring  such  authority  upon  him. 

Second.  It  cannot  lawfully  be  required,  but  it  was  optional  with 
the  prisoner  whether  he  would  make  the  affidavit  or  forego  the 
audit  of  his  bill.  Verifying  it  without  the  purpose  of  having  it 
presented  for  audit  would  not  be  an  offense. 

Third.  The  administrative  officers  referred  to  in  subdivision  3 
are  those  enumerated  in  title  5  of  chapter  5,  part  1  of  the  Beviaed 
Statutes,  and  Mr.  Pierce's  functions  do  not  bring  him  within  that 
class,  for  he  was  not  an  administrative  officer  of  any  sort,  but  a 
clerk  only  in  the  office  of  the  engineer. 

We  are  satisfied  that  the  indictment  is  insufficient^  and  for  that 

reason  the  conviction  must  be  reversed,  and  as  no  conviction  Cftn 

legally  be  had  upon  it,  the  prisoner  must  be  absolutely  dischaiged. 

as.  S.  742,  §24. 

Judgment  revened. 


GABPEiirrEB  V.  Obbsk. 
Appeal'^  fume  U^flvm  eoutUp  eawrt  in  ntmmarif  procesdin^ 

Ko  appeal  to  the  general  term  lies  from  a  j  udgihent  of  a  oonntj  eonrt  leven* 
ing  the  decision  of  a  jastloe  of  the  peace  in  summary  prooeedings  to  reeortf 
the  poflsesBion  of  lands. 

APPEAL  by  pkintifl  from  a  judgment  of  the  Ontario  ooun^ 
court  reversing  the  judgment  of  a  justice  of  the  peace  in 
favor  of  plaintiil  in  summary  proceedings. 
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The  proceedings  were  instituted  by  Elon  G.  Carpenter  against 
Thomas  Green  and  another,  to  recover  possession  of  premises  leased 
by  plaintiff  to  defendants.     . 

Spmcer  Ooodingy  for  appellant 

Henry  Brush,  for  respondents. 

Present — Mullin,  P.  J.,  E.  Dabwht  Smith  and  Gilbert,  J  J. 

GiLBEBT,  J.  No  appeal  to  this  conrt  in  cases  like  this  has  been 
giren.  It  is  a  special  proceeding,  and  the  Oode  relates  only  to 
appeals  in  civil  actions.  The  act  of  1854,  in  relation  to  special 
proceedings  (chap.  270),  is  confined  to  appeals  from  an  order  or  final 
determination  made  at  a  special  term  of  the  same  court,  and  does 
not  authorize  an  appeal  from  such  order  or  determination  of  a 
county  court  The  act  of  1849,  to  amend  the  Revised  Statutes  in 
relation  to  summary  proceedings  to  recover  the  possession  of  land, 
expressly  provides  that  the  decision  of  the  county  judge  shall  be 
final  We  have  no  alternative  therefore  but  to  dismiss  the  appeal. 
Laws  1849,  chap.  193,  §  5,  subd.  2;  Deuel  v.  Rust,  24  Barb.  438,  446. 

But  we  think  no  costs  should  be  given  to  the  respondent,  because 
it  appears  to  us  that  the  judgment  of  the  county  court  was 
erroneous.  » 

MuLLiK,  P.  J.,  and  Smith,  J.,  did  not  concur  in  last  paragrKplu 

Appeal  dismissed. 


Blakohabd  v.  Blakohabd. 

V 

WOBL — eonstfuetian  of,    Stupensitm  of  power  of  alienaHon — what  i$,  not  in 

eonfiiet  wUk  ttahUe  again%t, 

A  testator  gave  to  his  wife  and  two  yoangeet  children  certain  penonal  prop- 
ertj,  and  *'  tbe  use  of  my  home  farm  until  the  29th  day  of  Jane,  1890,  the 
personal  property  and  the  nee  of  said  farm  to  be  onder  the  excluBive  control 
and  management  of  my  wife/'  after  which  date  the  executors  wiore  directed 
to  sell  the  farm,  and  divide  the  proceeds  in  a  specified  manner.  Hdd,  (1) 
that  the  interest  in  the  farm  of  the  ^ife  and  children  was  a  chattel  real ; 
(2)  thai  they  took  as  tenants  in  common :  (8)  that  the  words  "  the  personal 
property  and  the  use  of  said  farm  to  be  under  the  exdittiK'e  control  and 
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management  of  my  wile  "  were  sufficient  to  create  a  valid  i>ower  in  tnut, 
and  (4)  that  the  postponement  of  the  power  of  sale  until  1890  wu  not  a 
flnspeneion  of  the  power  of  alienation  within  the  proviaion  of  the  stttato 
against  perpetoities,  and  was  valid. 

APPEAL  from  a  jadgment  in  favor  of  defendant,  entered  upon 
the  decision  of  the  court. 

The  action  was  brought  by  Kendrick  Blanchard  against  Lucretia 
Blanchard  and  others,  to  obtain  the  partition  of  certain  real  estate, 
which  had  been  owned  in  his  life-time,  by  one  Beuben  Blanchard, 
who  died  in  March,  1873.  The  deceased  left  a  last  will  containing 
these  provisions. 

'^•Second.  I  give  and  bequeath  to  my  beloved  wife  Lucretia  and 
my  two  youngest  children  Emma  Jane  Blanchard  and  Beuben  Earl 
Blanchard,  all  my  personal  property;  also  the  use  of  my  home  farm 
where  I  now  reside,  on  lot  number  fifty-five,  in  the  town  of  Victory, 
county  of  Cayuga,  consisting  of  about  two  hundred  and  nine  acres 
of  land,  until  the  twenty-ninth  day  of  June,  eighteen  hundred  and 
ninety,  the  personal  property  and  use  of  said  farm  to  be  under  the 
exclusive  control  and  management  of  my  wife,  without  interference 
by  any  person  whatever,  which  is  to  be  received  by  her  in  lieu  of 
dower. 

**  Third.  I  order  and  direct  my  executor  to  sell  my  farm  of  about 
fifty  acres,  on  lot  number  twenty-nine,  in  town  of  Victory,  county  of 
Oayuga,  and  out  of  the  avails  of  said  farm  to  pay  off  and  satisfy 
all  of  my  debts,  and  pay  for  the  erecting  of  my  tombstone  as  here- 
inbefore stated,  and  the  rest  and  ^residue  arising  from  the  sale  of 
the  fifty  acres  to  lay  out  in  repairs  to  be  made  upon  my  said  home 
farm  where  I  now  reside,  as  my  said  wife  and  executor  shall  see  fit 
to  apply  the  same. 

"  Fourth.  I  order  and  direct  that  within  two  years  after  the 
twenty-ninth  day  of  June,  eighteen  hundred  and  ninety,  my  said 
executor  shall  sell  my  home  farm  where  I  now  reside,  on  lot 
number  fifty-five,  in  the  town  of  Victory,  consisting  of  about  two 
hundred  and  nine  acres  of  land,  and  first  out  of  the  avails  arising 
from  such  sale  to  vest  and  put  at  interest  the  sum  of  two  thousand 
dollars,  and  to  pay  the  interest  to  my  said  wife  annually,  and  if 
the  interest  is  not  sufQcient  to  give  her  a  good  and  ample  support, 
then  that  she  draw  from  the  principal,  from  time  to  time,  as  may 
be  necessary  to  give  her  a  good  and  ample  support,  and  maintenance 
during  her  natural  life. 
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"  Fifth.  I  give  and  bequeath  to  my  two  youngest  children,  Emma 
Jane  Blanchard  and  Beuben  Earl  Blanchar^,  the  two  thousand 
dollars,  or  all  that  may  remain  of  the  same,  vested  or  put  at 
interest  for  the  benefit  of  my  wife,  after  her  death  to  be  equally 
divided  between  them."  ^ 

By  the  sixth  clause  of  the  will  he  gave  various  legacies  to  his 
children  and  grandchildren.  The  clause  closed  thus:  '^  I  also  give 
and  b^ueath  to  my  daughter  Emma  Jane  Blanchard  the  sum  of 
$1,000,  and  to  my  son  Beuben  Earl  Blanchard  the  sum  of  $1,000, 
all  to  be  paid  out  of  the  avails  of  the  sale  of  my  said  home  f^rm." 

'' Seventh.  I  further  order  and  direct  that  in  case  my  said  wife 
should  die  before  the  twenty-ninth  day  of  June,  eighteen  hundred 
and  ninety,  that  the  two  thousand  dolkurs  which  I  have  herein- 
before ordered  to  be  vested  for  the  benefit  of  my  wife,  be  imme- 
diately paid,  after  the  sale  of  my  farm  where  I  now  reside,  as 
hereinbefore  directed,  to  my  two  youngest  children,  Emma  Jane 
Blanchard  and  Reuben  Earl  Blanchard,  share  and  share  alike. 

'^  Lastly,  I  order  and  direct  that  all  of  the  rest  and  residue  and 
remainder  of  my  property,  not  hereinbefore  disposed  of,  be  divided 
among  my  children  and  grandchildren  hereinbefore  named,  in  pro- 
portion to  the  several  sums  of  money  hereinbefore  bequeathed  to 
them." 

The  court  below  decided  that  the  devise  for  the  term  of  years 
was  valid  independently  of  the  provisions  for  the  estate  in 
remainder,  and  that  as  to  the  remainder,  although  the  principal 
devise  was  void,  the  estate  passed  to  the  persons  therein  referred  to 
by  the  residuary  clause. 

Jame$  Lyon,  for  appellant. 

John  Z>.  Teller,  for  respondents. 

Present — Mullik,  P.  J.,  E.  Dabwijs"  Smith  and  Gilbert,  JJ. 

GiLBEBT,  J.  We  agree  that  the  judgment  below  should  be 
affirmed,  but  we  cannot  concur  with  the  learned  judge  in  the  expo- 
sition which  he  gave  to  the  will.  If  the  reasons  for  his  judgment 
appeared  therein,  this  general  declaration  might  suffice,  but  as  they 
do  not,  it  is  proper,  in  order  to  prevent  future  litigation,  to  give 
very  briefly  our  views  respecting  the  legal  effect  of  the  will.  We 
of  opinion  that  all  the  testator's  gifts  are  valid. 

Vol.  VI5  N.  Y.  Rep.  —  70 
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The  interest  in  the  ^'home  farm"  devised  to  his  wife  and  two 
minor  children  by  the  second  clause,  is  an  estate  for  years,  and  is 
denominated  in  law  a  chattel  reaL  1  IL  S.  722,  §  5 ;  1  Washb. 
Beal.  Prop.  310.  The  distinction  that  once  prevailed  between  the 
devise  of  t^e  nse  of  a  chattel  interest  and  the  devise  of  snch  interest 
itself  is  now  practically  exploded.  4  Kent's  Com.  269 ;  Feame  on 
Gonting.  Item.  407.  Snch  an  estate  is  treated  as  personal  property 
in  every  respect.  In  case  of  the  death  of  the  owner,  it  goes  to  the 
executor  and  not  to  the  heir  at  ]aw.  2  Kent's  Com.  342.  The 
devisees,  therefore,  took  the  gift  to  them  as  tenants  in  common, 
notwithstanding  it  is  one  of  personal  property,  for  it  is  provided  by 
statute  that  every  estate  devised  to  two  or  more  persons  shall  be  a 
tenancy  in  common,  unless  expressly  declared  to  be  in  joint-tenancy 
(1  B.  S.  727,  §  44),  aiid  that  provision  embraces  all  estates  in  lands, 
whatever  may  be  the  duration  of  them.  The  remark  of  Surrogate 
Bbadpobd  on  this  subject  in  Putnam  v.  Putnam,  4  Bradf.  309, 
was  too  broad. 

We  think  the  words,  '^  the  personal  property  and  *the  use  of  the 
farm  to  be  under  the  exclusive  control  and  management  of  my 
wife,"  are  sufficient  to  create  a  valid  power  in  trust.  No  precise 
form  of  words  is  necessary  to  create  such  a  power.  Any  words, 
however  informal,  which  clearly  indicate  an  intention  to  give  a 
power  are  sufficient  for  that  purpose,  and  it  may  be  created  to  do 
any  act  which  the  grantor  himself  might  lawfully  perform.  1  B. 
S.  732,  §  74.  It  is  not  a  trust  for  two  reasons  :  first,  because  the 
statute  on  this  subject  requires  the  legal  estate  to  be  vested  in  the 
trustee  in  order  to  crebte*a  valid  trust ;  and,  secondly,  it  does  not 
authorize  such  a  trust.  But  the  object  is  protected  as  a  power  in 
trust  by  the  58th  section  of  the  same  statute.  IRS.  728,  §§  49, 55 ; 
id.  729,  §  58  ;  Downing  v.  Marshall,  23  N.  Y.  375,  et  seq. 

The  learned  judge  at  special  term  expressed  the  opinion  that 
the  power  of  sale  of  the  ''home  farm"  given  to  the  executor 
was  void,  for  ,  the  reason  that  the  postponement  of  the  exe- 
cution thereof  worked  an  illegal  suspension  of  the  power  of 
alienation.  That  is  a  very  important  practical  question.  Powen 
of  sale,  to  be  executed  after  the  lapse  of  a  period  which  may  extend 
beyond  two  lives  in  being,  have  been  commonly  inserted  in  wills  of 
real  estate,  and  if  it  should  turn  out  that  such  powers  are  illegal, 
many  wills  will  be  invalidated.  We  are  of  opinion  that  the  power 
In  this  case,  being  a  naked  power  of  sale,  did  not  suspend  the  power 
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of  alienation.  It  is  quite  manifest  that  no  estate  or  interest  was 
deyised  to  the  executor.  The  whole  estate  of  the  testator,  except- 
ing the  term  given  to  the  wife  and  minor  children,  would  have 
descended  immediately  upon  his  death  to  and  vested  in  his  heirs 
but  for  the  last  clause  in  the  will.  By  that  clause  it  was  devised 
to  his  children  and  grandchildren,  as  residuary  devisees,  subject  to 
the  term  devised  to  the  widow  and  minor  children,  and  subject  also 
to  the  execution  of  the  power  after  the  termination  of  their  estate 
for  years.  1  E.  S.  729,  §  59^  The  power  conferred  upon  the  execu- 
tor was  no  more  than  a  bare  authority  to  sell  the*  lands,  an  act 
expressly  authorized  by  the  statute  of  powers,  whether  the  act  is  to 
be  done  in  the  life-time  of  the  grantor  or  after  his  death.  1  B.  S. 
732,  §  74.  There  is  not  to  be  found  in  that  statute  any  restriction 
respecting  th^  time  within  which  a  power  must  be  executed, 
although  it  does  provide  a  limitation  of  the  period  during  which 
the  absolute  right  of  alienation  may  be  suspended  by  an  instrument 
in  execution  ofapower.  1  B.  S.  737,  §  128.  A  power  of  sale  is  not 
an  estate  or  interest  in  lands.  The  provisions  of  the  statute  on  this 
subject  are  explicit.  It  requires  an  absolute  power  of  disposition, 
and  defines  such  a  power  to  be  one  by  means  of  which  the  grantee 
is  enabled  in  his  life-time  to  dispose  of  the  entire  fee  for  his  own 
benefit.  In  such  a  case  the  grantee  takes  a  fee  subject  to  any 
future  estate  limited  thereon,  but  absolute  in  respect  to  creditors 
and  purchasers.  1  B.  S.  732-733,  §§  82-85.  Even  a  devise  of  real 
estate  itself  to  an  executor  to  sell,  without  an  authority  to  receive 
the  rents  and  profits,  vests  no  estate  in  him.  1  B.  S.  729,  §  56  ; 
Germond  v.  Jones,  2  Hill,  673  ;  Downing  v.  Marshall,  23  N.  Y. 
366.  An  instrument  in  execution  of  a  power  is  not  regarded  as  an 
alienation  by  the  grantee,  but  as  the  act  of  the  grantor.  Before 
execution  the  power  is  a  lien  or  charge  upon  the  lands  (1  B.  S. 
735,  §  107),  and  has  no  greater  effect  upon  the  interests  of  heirs  or 
devisees  than  a  mortgage  made  by  the  testator,  payable  at  the  time 
fixed  for  the  execution  of  the  power,  would  have  had.  No  one 
would  question  the  validity  of  a  mortgage  given  by  a  testator  to 
secure  the  payment  of  a  sum  of  money  twenty  years  after  his  death, 
because  it  contained  the  usual  power  of  sale.  No  doubt  such  a 
power  in  either  case  obstructs  the  sale  or  other  disposition  of  lands 
by  the  owner,  but  not  by  reason  of  the  time  limited  for  the  exercise 
of  the  power.  It  would  ordinarily  have  the  same  effect  if  no 
restriction  as  to  time  were  imposed.     But  the  absolute  right  of 
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alienation  of  the  fee  is  not  affected  thereby.  In  the  case  before  xib, 
the  residuary  deyisees  took  an  estate  in  fee^  which,  notwithstanding 
the  incumbrance  of  the  power^  is  neither  defeasible  nor  conditional, 
and  they  may  alienate  it  at  pleasure.  A  conveyance  from  them 
and  the  deyisees  of  the  term  would  pass  the  whole  estate.  The 
testator  might  hare  made  the  devise  to  the  residuary  devisees  in  a 
form  which  would  have  given  them  an  estate  lasting  only  until  the 
execution  of  the  power,  as  there  will  be  a  short  interval  between 
the  end  of  the  term  given  to  the  widow  and  minor  children,  and 
the  time  within  which  the  power  must  be  executed. 

There  being  more  than  two  residuary  devisees,  such  a  devise 
would  have  been  illegal.  The  practical  result  of  a  devise  of  the 
fee  incumbered  by  a  power  may  in  some  cases  be  the  same.  Never- 
theless the  latter  is  legal.  The  statute  does  not  aim  t«  do  any  thii^g 
more  than  to  prevent  the  inalienability  of  estates  beyond  the  pre- 
scribed limit.  It  has  not  sought  to  limit  the  duration  of  a  lien  or 
incumbrance  thereon.  The  only  provisions  on  this  subject  are  the 
14th  and  15th  sections  of  the  statute  relating  to  the  creation  and 
division  of  estates  (1  R  S.  72B).  The  14th  section  avoids  ftUure 
estates  which  suspend  the  power  of  alienation.  It  is  manifest  that 
this  section  does  not  embrace  the  power  in  this  case,  because  that 
does  not  create  a  future  or  any  other  estate.  The  15th  section 
avoids  limitaiions  and  conditions  only.  '^  Conditions  "  and  ''  limi- 
tations ^^  are  terms  well  understood  in  law.  A  power  is  neither  the 
one  nor  the  other.  And  as  before  intimated,  the  residuary  devisees 
in  this  case,  who  are  the  beneficiaries  under  the  power,  may  at  once 
alienate  all  the  estate  they  got  under  the  will.  They  can  alienate 
the  fee  in  the  lands  subject  to  the  power,  and  they  may  sell  their 
respective  shares  in  the  proceeds  of  the  sale  which  shall  be  made 
in  execution  of  the  power.  The  statute  on  this  subject  expressly 
provides  that  limitations  of  future  or  contingent  interests  in  per* 
sonal  property  shall  be  subject  to  the  rules  presbKbed  in  relation 
to  future  estates  in  lands,  and  those  rules  authorize  the  alienation 
of  expectant  estates.  1  B.  S.  773,  §  2;  id.  722,  §  9;  id.  725,  §  36; 
Lawrence  v.  Bayard,  7  Paige,  70 ;  Sheridan  v.  House,  4  Eeyes, 
569.  How,  then,  and  of  what  is  there  a  suspension  of  the  power  of 
alienation? 

We  are  not  aware  of  any  adjudication  in  conflict  with  the  views 
on  this  subject  which  we  have  now  expressed.  In  Beeknum  t. 
Bansor,  23  N.  T.  298, 317,  Gomstocs:,  J.,  remarked,  that  the  power 
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in  trust  in  that  case  would  have  been  a  lawful  one  if  the  post- 
ponement of  its  execution  for  an  absolute  period  or  time  did  not 
suspend  the  power  of  alienation  in  a  manner  which  the  statute  did 
not  permit.  This,  however,  was  obiter  dictum,  and  is  hardly 
reconcileable  with  the  decision  of  the  same  judge  in  Downing  v. 
Marshall,  mpra,  for  in  the  latter  case  a  power  in  trust,  the  execu- 
tion of  which  was  postponed  until  after  two  liyes  in  being,  was 
upheld. 

Whether  we  regard  the  power  of  sale,  therefore,  as  intended  to 
effect  an  out  and  out  conversion  of  the  realty  in  personalty,  or  as 
a  power  in  trust  of  real  estate,  it  is  in  our  opinion  valid. 

There  can  be  no  question  as  to  the  validity  of  the  direction  con- 
tained in  the  power  respecting  the  disposition  of  the  proceeds  of 
the  sale.  Crittenden  v.  Fairchild,  41  N".  Y.  289  ;  Kinnier  v. 
Rogers,  42  id.  531;  Kane  v.  Gott,  24  Wend.  641. 

We  have  assumed  that  the  birth  of  the  posthumous  child  was 
not  under  circumstances  to  work  a  revocation  of  the  will  according 
to  the  provision  of  the  Bevised  Statutes  on  that  subject.  2  R  S. 
64,  §  43. 

For  the  reasons  stated- the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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SUAute  offrandi — ecntraet  wid  ^.    Amendment  to  complaint  changing  eauee 

of  action — token  aUowable, 

Plaintiff  sold  defendant  forty-five  standing  trees  npon  plaintifTs  land  growing, 
in  consideration  of  which  defendant  agreed  to  dig  a  ditch  for  plaintiff.  The 
contract  was  verbal.  Defendant  cat  and  converted  the  standing  trees,  and 
then  refused  to  perform  his  part  of  the  contract.  An  action  was  brought  in 
a  justice's  court  for  the  breach  of  the  contract.  Held,  (1)  that  although  the 
contract  was  void  for  not  being  in  writing,  plaintiff  was  entitled  to  recover 
the  value  of  the  trees  cut;  and  (3)  an  amendment  of  the  complaint  from  one 
for  a  breach  of  contract  to  one  for  the  recoveiy  of  the  value  of  the  trees 
cut,  defendant  not  having  been  misled,  was  in  furtherance  of  justice,  and 
a  refusal  to  allow  such  an  amendment  was  error.  ' 

APPEAL  by  plaintiff  from  a  judgment  of  the  Ontario  county 
court  affirming  a  judgment  of  a  justice's  court  in  favor  of 
defendant* 
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The  action  was  brought  by  George  W.  Wood  against  Robert 
Shultis  to  recover  damages  for  the  breach  of.  a  contract.  The  com- 
plaint alleged  that  plaintiff  agreed  to  sell  defendant  forty-five 
standing  trees  on  plaintiff's  land,  in  consideration  of  which  defend- 
ant agreed  to  dig  a  ditch  for  plaintiff.  The  agreement  was  yerbaL 
Defendant  cut  down  and  carried  away  the  trees,  but  refused  to  dig 
the  ditch.  The  plaintiff  demanded  damages  for  such  breach.  At 
the  trial  plaintiff  asked  to  amend  the  complaint  by  striking  out 
certain  parts  of  it,  including  the  demand  of  judgment,  and  insert- 
ing, among  other  things,  a  demand  of  judgment  for  the  value  of 
the  trees  cut  and  carried  away  by  defendant,  which  request  was 
refused.    Such  other  facts  as  are  material  appear  in  the  opinion. 

m 

D.  fferron,  for  appellant. 

Jno.  Oillette,  Jr.,  for  respondent. 

Present — Mullik,  P.  J.,  E.  D abwik  Smith  and  Gilbsbt,  JJ. 

OiLBEBT,  J.  The  only  questions  in  this  case  are  whether  the 
justice  erred  in  excluding  the  evidence  offered  by  the  plaintiff,  and 
in  denying  his  application  to  amend  the  complaint,  and  we  are  of 
opinion  that  he  did  in  both  instances. 

The  complaint,  it  is  true,  set  forth  a  cause  of  action  arising  upon 
the  contract,  and  the  specific  relief  demanded  was  damages  for  the 
breach.  But  it  also  contained  all  the  facts  necessary  to  entitle  the 
plaintiff  to  recover  upon  the  defendant's  implied  promise  to  pay 
what  the  timber  was  worth,  and  the  prayer  for  relief  did  not  dis- 
able the  justice  from  granting  any  other  relief  which  would  have 
been  adapted  to  the  case.  Such  a  variance  between  allegation  and 
proof  should  have  been  disregarded,  for  there  is  not  the  slightest 
pretext  for  saying  that  the  defendant  could  have  been  misled  by  it 
The  complaint  set  forth  the  contract,  and  averred  that  the  defend- 
ant had  taken  the  timber  pursuant  thereto,  but  had  failed  to  per^ 
form  the  contract  on  his  part. 

The  answer  contained  a  general  denial,  and  an  averment 
that  the  contract  was  not  in  writing,  and  was  for  that  rea- 
son void.  If  the  complaint  had  shown  that  the  contract  was 
void,  there  would  have  been  no  variance.  How,  then,  codd  the 
defendant  claim  to  have  been  misled  by  such  an  omission  when 
the  fact  appeared  in  his  answer  ?  That  the  plaintiff  wonld  have 
been  entitled  to  recover,  upon  the  evidence  offered,  the  actnal 
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Talue  of  the  timber  cannot  be  doubted.  The  defendant  had  taken 
the  timber  from  the  plaintiff  under  a  verbal  contract,  which  was 
Yoid'by  the  statute  of  frauds.  That  timber  was  the  consid- 
eration of  the  defendant's  part  of  the  contract,  he  had  failed  to 
perform  the  contract,  and  on  the  trial  repudiated  it  altogether.  The 
law  affords  no  sanction  to  such  a  mode  of  appropriating  the  prop- 
erty of  another,  but  on  the  contrary  implies  from  such  circumstan- 
ces a  promise  to  pay  the  value  of  it.  Kirhg  v.  Browriy  2  Hill,  485  ; 
Fisk  V.  Sherman,  25  Barb.  425  ;  Baldwin  v.  Palmer,  10  N.  Y.  232. 

If  the  contract  had  been  not  only  void  but  illegal,  the  plaintiff 
on,  that  account  would  not  have  had  any  remedy  (Abbott  y.  Draper, 
4  Denio,  51 ;  Baldtvin  v.  Palmer,  supra),  but  being  invalid  only, 
by  reason  of  its  not  being  in  writing,  the  plaintiff  had  a  clear  remedy. 
It  was  the  plain  duty  of  the  justice  to  afford  him  that  remedy. 
Code,  g  64,  subd.  10;  Wait's  Law  and  Pr.  408,  et  seq,;  Connaughty  v. 
Nichols,  42  N.  Y,  83.  Such  a  ground  of  nonsuit  as  that  in  this 
case,  if  finally  sustained,  would  retrograde  the  practice  more  than  a 
quarter  of  a  century. 

The  justice  also  committed  an  error  in  denying  the  motion  of 
the  plaintiff  for  leave  to  amend  his  complaint.  It  is  manifest  that 
substantial  justice  would  have  been  promoted  thereby,  although 
the  amendment  was  not  absolutely  necessary,  for  it  would  have 
prevented  an  erroneous  nonsuit,  and  have  saved  the  parties  an 
expensive  and  useless  litigation.  In  such  a  case  the  statute  makes 
it  the  imperative  duty  of  a  justice  to  grant  an  amendment,  upon 
proper  terms.  Code,  §  64,  subd.  11.  When  a  power  is  conferred 
by  statute,  for  the  promotion  of  justice,  suitors  have  a  right  to 
insist  upon  the  exercise  of  it  in  a  proper  case.  It  is  not  wholly  dis- 
cretionary. The  word  "may "in  such  a  statute  means  "shall." 
MacDougaU  v.  Paterson,  11  C.  B.  755  ;  Mayor  of  N.  Y.  v.  Furze, 
3  Hill,  612. 

It  is  claimed  that  this  error  is  not  before  us,  because  it  is  not 
specified  in  the  notice  of  appeal.  The  opinion  of  the  court  below 
shows  that  it  was  passed  upon  there.  It  is  in  the  record  before 
us.  The  statute  requires  the  county  court  to  render  judgment 
upon  the  whole  case,  without  regard  to  technical  errors  or  defects. 
Code,  §  35*6. 

The  judgment  of  the  county  court  and  of  the  justice  must  be 
reversed,  with  costs. 

*  Judgment  reverssd. 
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Simpson  v.  Bukch.  ^ 

Clabee  y.  Bubch. 

S&rviee — wbttUutediervice — what  ntffleient  to  atUhorige — Judgment — irr^ffU' 

lor  cannot  be  impeached  by  junior  creditor. 

An  affidavit  of  tlie  sheriff  of  the  county  where  a  defendant  resided  that  he  Lftd 
made  diligent  and  proper  efforts  to  serve  the  summons  upon  defendant  bj 
going  to  his  residence  and  place  of  business,  but  that  he  could  not  be  found 
in  this  State,  hetd,  sufficient  to  warrant  an  order  for  substituted  service.  ' 

An  omission  to  serve  a  summons  personally  or  by  publication  within  thirty 
days  after  the  allowance  of  an  attachment,  although  an  irregularity  whidi 
would  entitle  the  defendant  to  avoid  the  proceedings,  does  not  render  them 
void  as  to  a  third  person,  e,  g.,  a  junior  judgment  creditor. 

APPEAL  by  Solomon  L.  Simpson  from  an  order  at  the  special 
term  denying  a  motion  to  set  aside  a  judgment. 

The  motion  was  made  by  the  plaintiff  in  a  judgment  recovered 
by  Solomon  L.  Simpson  against  Thomas  F.  Burch  to  set  aside  a 
prior  judgment  against  the  same  defendant,  recovered  by  John 
Clarke  and  others.  The  ground  for  the  motion  was  that  the  court 
had  no  jurisdiction  to  render  the  prior  judgment,  the  -summons  in 
the  action  not  having  been  served  personally  upon  the  defendant, 
but  by  substituted  service,  and  that  the  order  for  such  substituted 
service  was  granted  upon  an  insufficient  affidavit.  The  affidavit  in 
question  was  made  by  the  sheriff  of  the  county  where  the  judgment 
debtor  last  resided,  and  where  he  did  business,  and  read  as 
follows: 

*^  Henry  H.  Lyman,  being  duly  sworn,  says  that  he  is  sheriff  of 
the  county  of  Oswego  aforesaid;  that  a  summons,  a  copy  of  which 
is  hereto  annexed,  was  delivered  to  him  for  service  upon  the  defend- 
ant, Thomas  F.  Burch;  that  the  defendant,  Thomas  F.  Burch, 
resides  in  this  State,  to  wit:  at  the  city  of  Oswego,  N.  Y.;  that  this 
deponent  has  made  diligent  and  proper  efforts  to  serve  the  said 
summons  upon  the  said  Thomas  F.  Burch,  to  wit:  by  going  to  the 
place  of  business  and  residence  of  said  Thomas  F.  Burch,  but  that 
the  said  Thomas  F.  Burch  cannot  be  found  in  this  State;  that 
deponent  was  informed  by  0.  W.  Ott  that  the  said  Thomas  F. 
Burch  has  left  this  State,  and  deponent  cannot  asoertaiii  when  he 
will  be  at  home,  although  ho  has  made  diligent  inquiiy/' 
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Such  other  facts  as  are  material  appear  in  the  opinion. 
(7.  H.  Davidy  for  appellant. 

Howe  £  Rice,  for  respondents. 

Present — Mullik,  P.  J.,  E.  Darwiit  Smith  and  Gilbert,  J  J. 

Gilbert,  J.  The  plaintiffs  have  recovered  a  judgment  in  this 
court  against  the  defendant,  on  which  an  execution  has  been  issued 
and  a  levy  made  upon  his  goods.  Mr.  Simpson,  a  junior  creditor 
of  the  defendant,  by  a  judgment  upon  which  an  execution  has  been 
issued  to  the  same  sheriff,  moved,  at  special  term,  for  an  order 
vacating  and  setting  aside  the  judgment  and  execution  of  the 
plaintiffs,  on  the  ground  that  the  court  acquired  no  jurisdiction  of 
the  defendant.  It  appears  that  the  defendant  was  not  served 
personally,  but  that  an  order  was  made  by  the  county  judge  of 
Oswego  county,  where  the  venue  was  laid  for  a  substituted  service, 
pursuant  to  the  act  of  1853,  chap.  511,  to  facilitate  the  service 
of  process  in  certain  cases  as  amended  in  1863,  chap.  212.  The  order 
was  made  upon  an  affidavit  of  the  sheriff  of  Oswego  county,  stating 
that  he  had  made  diligent  and  proper  efforts  to  serve  the  summons 
upon  the  defendant  by  going  to  his  place  of  business  and  residence, 
but  that  he  could  not  be  found  tn  this  State, 

It  is  objected  that  the  affidavit  aoes  not  show  that  the  sheriff 
made  diligent  and  proper  efforts  to  serve  the  summons  personally, 
or  that  the  defendant  could  not  be  found.  We  think  the  affidavit 
was  sufficient  to  authorize  the  county  judge  to  make  the  order. 
The  evidence  presented  to  him  was  competent,  and  tended  to 
prove  the  facts  on  which  his  authority  to  issue  the  order  depended. 
Nothing  more  is  required.  Miller  v.  BrinJcerhoff,  4  Den.  118  ; 
Staples  V.  Fairchild,  3  N.  Y.  41 ;  Skinnion  v.  Kelly,  18  id.  355 .; 
Collins  V.  Ryan,  32  Barb.  648.  It  is  urged  that  the  statement 
that  the  defendant  could  not  be  found  in  this  State  vitiated  the 
affidavit.  The  answer  is,  that  it  was  some  evidence  to  prove  that 
the  defendant  could  not  be  found  anywhere,  within  the  meaning  of 
the  act  of  1853.  Whether  it  was  sufficient  to  satisfy  the  county 
judge  or  noi;  was  for  that  officer  to  decide.  In  Collins  v.  Campfield, 
9  How.  519,  and  Foot  v.  Harris,  2  Abb.  454,  the  affidavit  on  which 
the  order  was  made  showed  where  the  defendant  might  be  found 
out  of  the  State.  When  such  a  fact  appears  in  the  affidavit,  it  is 
Vol.  VI,  N.Y.  Rep.— 71 
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proTed  affirmatiyely  that  the  defendant  can  be  found,  and  the  order 
should  not  be  made.  Those  cases  are  clearly  distinguishable  from  this.    . 

As  against  the  present  applicant  we  think  the  attachment  pro- 
ceeding is  sufficient  to  uphold  the  judgment.  Section  139  of  the 
Oode  expressly  confers  jurisdiction  of  the  action  from  the  time 
of  the  allowance  of  the  attachment.  The  omission  to  senre  the 
summons  personally,  or  by  publication  within  thirty  days  after- 
ward, was  an  irregularity  which  entitled  the  defendant  to  ayoid 
all  proceedings  after  the  issuing  of  the  attachment,  but  each 
omission  did  not  render  the  proceedings  Toid  as  regards  third 
persons.  The  defendant  undoubtedly  might  waive  the  effect  of 
such  omission,  and  that  is  the  test,  whether  the  defect  shown  is  a 
nullity  or  a  mere  irregularity.  Clapp  v.  Graves,  26  N.  Y.  418 ; 
Bascom  v.  Smithy  31  id.  695  ;  ReinmiUer  v.  Skidmore,  7  Lans.  161, 
affirmed  in  Court  of  Appeals  in  January,  1875.  Upon  this  ground 
we  think  the  case  of  Oere  v.  Oundlach,  57  Barb.  13,  was  rightly 
decided.  In  Waffle  y.  Globe,  53  Barb.  517,  and  Taddiheny.  Cantrellf 
4  N.  Y.  Sup.  222,  the  defendant,  and  not  a  third  person,  was  the 
moving  party.  For  that  reason  those  cases  are  not  authority  for 
the  position  assumed  by  the  appellant  here. 

The  order  should  be  affirmed,  with  costs. 

Order  affirmed. 
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Negligence — in  maintaining  unsafe  huHding  abvUing  on-  street,    Beidenee "  of 

negligence — objection  to  mode  of  promngfact. 

An  owner  of  land  which  abuts  on  a  public  street  in  a  populous  city,  who 
suffers  a  building  to  remain  thereon  in  an  unsafe  or  dilapidated  condition, 
is  not  exempted  from  liability  for  injury  to  a  person  lawfully  using  the 
street,  occasioned  by  a  part  of  the  building  being  detached  from  the  rest  by 
a  storm  and  falling  because  the  storm  was  one  of  unusual  violence. 

Failure  to  perform  the  duty  of  keeping  a  building  adjoining  a  street  safe,  and 
resulting  damage  are  prima  fade  evidence  of  negligence. 

Where  the  objection  is  to  the  mode  of  proving  a  fact  and  not  to  proof  of 
the  fact  itself  it  must  be  put  on  that  ground  or  it  will  be  unavailiog. 

APPEAL  by  defendant  from  a  judgment  in  fayor  of  plaintiff 
entered  upon  the  verdict  of  a  jury  and  from  an  order  denying 
a  motion  for  a  new  trial. 


APRIL  TEEM,  1875.  563 


Vincett  ▼.  Cook. 


The  action  was  brought  by  Martin  J.  Vincett  against  Christian 
Gook  to  recover  for  injuries  receiyed  by  plaintiff  while  passing 
along  a  public  street  in  Syracuse  by  the  accidental  falling  upon  him 
of  a  wall  of  a  brick  building  belonging  to  defendant  The  defense 
was  that  a  yiolent  wind  blew  the  wall  over.  It  was  shown  that  the 
wind  was  so  severe  that  it  blew  over  other  buildings,  also  chimneys 
and  the  spires  of  churches,  etc.  Evidence  was  given  on  the  part 
of  plaintiff  to  show  that  previous  to  the  accident  the  wall  was  in  a 
dilapidated  and  unsafe  condition,  of  which  defendant  had  notice. 

Fuller  &  Vann,  for  appellant,  cited  as  to  the  liability  of  defend- 
ant, Shearm.  &  Bedf.  on  Neg.,  §  498 ;  Wharton  on  Neg.,  §§  26,  415 ; 
Livingstone  v.  Adams,  8  Cow.  175  ;  Williams  v.  N.  Y.  C,  R.  R,  Go,j 
18  Barb.  222 ;  Clark  v.  Foot,  8  Johns.  421 ;  Panton  v.  Holland,  17 
id.  92  ;  Radcliff  v.  Mayor  of  Brooklyn,  4  N.  Y.  96 ;  Orofts  v. 
Waterhotise,  3  Bing.  319 ;  Price  v.  Hartshorn,  44  Barb.  655  ; 
Merrit  v.  Earle,  29  N.  T.  117 ;  T  A  M.  Nav.  Co.  v.  Wood,  4 
Dougl.  278 ;  Blyth  v.  Birmingham  Water  Works,  11  Exch.  781. 

Hiscock,  Oifford  &  Doheny,  for  respondent. 

Present — Mullin,  P.  J.,  E.  Dabwin  Smith  and  Gilbert,  J  J. 

GiLBEBT,  J.  We  perceive  no  cause  for  disturbing  this  judg- 
ment. The  liability  of  the  defendant  depended  solely  upon  ques- 
tions of  fact.  These  were  determined  by  the  jury  upon  instructions 
as  to  the  law,  which  appear  to  us  to  have  been  quite  as  favorable  to 
the  defendant  as  the  evidence  warranted.  Upon  a  well-established 
principle,  therefore,  the  verdict  must  be  held  to  be  conclusive. 
ni)on  the  merits  also  the  case  is  clear.  An  owner  of  land  which 
abuts  on  a  public  street,  in  a  populous  city,  who  suffers  a  building 
to  remain  thereon  in  an  unsafe  or  dilapidated  condition,  is  not 
exempted  from  liability  for  an  injury  to  a  person  lawfully  using  the 
street,  which  injury  was  occasioned  by  a  part  of  the  building  being 
detached  from  the  rest  by  a  storm  and  falling  upon  him,  because 
the  storm  was  one  of  unusual  violence.  It  was  no  doubt  lawful  for 
the  defendant  to  erect  the  building  in  question  and  to  keep  it  where 
it  stood.  A  man  has  an  absolute  right  to  use  his  own  property  as 
he  pleases  for  all  the  purposes  to  which  that  kind  of  property  is 
tisually  applied,  and  this  right  cannot  be  interfered,  with  so  long  as 
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it  is  not  a  nnisance.  A  building  adjoining  a  highway,  which  is  in 
such  a  condition  as  to  endanger  the  safety  of  persons  passing  along 
it,  is  a  nuisance.  The  law  casts  upon  the  owners  of  buildings  so 
situated  the  duty  of  preventing  their  being  or  becoming  dangerous 
to  persons  lawfully  passing  along  the  highway.  Failure  in  such  duty 
and  resulting  damage  furnish  jmma /ociie  eyidence  of  negligence, 
by  the  maxim  **  res  ipsa  loquitur.^'  The  bbrden  was  thus  cast  upon 
the  defendant,  of  proving  that  the  building  at  the  time  of  the  acci- 
dent was  safe,  so  far  as  diligent  examination  would  show.  On  this 
point  there  is  no  room  for  argument  against  the  verdict  of  the  jury. 
Kearney  v.  L.  B.  &  L.  Railway  Co.,  L.  K,  5  Q.  B.  411;  Scott  y. 
Lond.  Dock  Co.,  3  H.  &  C.  696;  Fletcher  v.  Rylandy  L.  R.,  1  ExcL 
265;  S.  C,  3  H.  of  L.  Cas.  339;  Wooster  v.  Forty-second  Street  R.  R 
Co.,  50  N.  T.  203;  Dygert  v.  Schenck,  23  Wend.  447;  Whart.  on  Neg., 
§§  839  to  844.  There  is  not  the  slightest  proof  of  any  contributoiy 
negligence  on  the  part  of  the  plaintiff  that  we  can  discover,* and  no 
testimony  tending  to  prove  it  has  been  pointed  out. 

We  are  inclined  to  think  the  question  put  to  the  witness  Scale, 
viz. :  "  What  was  the  condition  of  that  wall,  was  it  safe  or  other- 
wise," was  not  improper.  It  did  not  necessarily  call  for  the  opinion 
of  the  witness,  but  for  the  result  of  his  actual  observation.  Mat- 
ters of  common  observation  may  ordinarily  be  proved  by  those  who 
witness  them.  It  certainly  did  not  require  an  expert  to  tell  whether 
a  building  in  the  condition  this  was,  was  safe.  But  the  exception 
is  unavailing^  because  no  ground  of  objection  to  the  testimony  was 
stated.  When  the  objection  is  to  the  mode  of  proving  a  fact,  and 
not  to  the  proof  of  the  fact  itself,  it  must  be  distinctly  placed  upon 
that  ground,  so  that  the  opposite  party  may  obviate  the  objection 
by  proving  the  fact  in  a  legal  manner. 

With  respect  to  the  other  objections,  it  is  only  necessary  to  say 
that  we  have  examined  all  of  them,  and  find  in  them  nothing 
worthy  of  remarl^. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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TOWNSBIO)  V.  B1S8BLL. 

EoMmerU  —  right  of  u>ay,  Bkidence  — prentmption  of  ad^Mru  tuer — dedara- 
turns  of  prpoy.  Dud — uiken  wbfeet  to  eqtUiiei  bettoeon  granitor  and  third 
partif. 

Where  the  owners  of  Sidjoining  lots  make  a  way  hetween  them,  each  setting 
off  an  equal  portion  of  land  for  that  purpose,  and  they  and  their  grantees  con- 
tinue to  use  it  in  common  as  a  way  for  twenty  years,  the  reasonable  infer- 
ence is  that  such  use  is  under  a  claim  of  right,  and  adverse. 

B.  who  claimed  a  right  of  way  over  the  land  of  D.,  after  D.  had  contracted  to 
sell  the  land  to  S.,  of  which  contract  B.  had  actual  notice,  obtained  from  D.  a 
conveyance,  without  consideration  of  the  right  of  way.  Sddj  that  unless  there 
was  an  existing  right  of  way  the  conveyance  from  D.  to  B.  was  subject  to  the 
equities  between  D.  and  S. 

8.  conveyed  his  right  to  plaintiff.  In  an  action  by  plaintiff,  in  which  the  right 
of  way  was  involved,  held,  that  dedarationa  of  8.  concerning  the  way  was 
competent  to  prove  notice  to  8.  of  the  claim  of  B.  to  such  right. 

APPEAL  by  plaintiff  from  a  jadgment  in  faTor  of  defendants 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  George  0.  Townsend  against  Bobert 
Bissell  and  another  to  have  a  deed  declared  invalid  as  a  cloud  upon 
plaintiff's  title;  to  restrain  defendant  Bissell  from  interfering  with  a 
light  of  way  claimed  by  him,  or  doing  injury  to  plaintiff^s  real  estate, 
and  to  recoyer  damages  for  former  injury  thereto.  In  November, 
1868,  Abel  Davis,  one  of  the  defendants,  and  Sobert  Bissell,  the 
other  defendant,  were  the  owners  of  adjoining  lots  upon  High 
street  in  Watertown.  Previous  to  that  time,  and  as  &r  back  as 
1822,  the  owners  of  said  lots  had  used  in  common  a  lane  running 
between  them,  which,  for  a  part  of  the  time,  was  inclosed  by  a  |ence 
on  both  sides,  but  was  open  to  the  street.  During  the  month  first 
mentioned,  Davis  contracted  in  writing  to  sell  his  lot  to  one  Sprague. 
Through  several  mesne  conveyances  this  contract  was  transferred 
to  plaintiff,  to  whom,  in  June,  1872,  Davis  conveyed  the  premises  by 
deed.  On  the  2d  of  September,  1869,  nearly  a  year  after  the  con* 
tract  of  sale  to  Sprague  was  made,  Davis  executed  a  quit-claim 
deed,  for  a  nominal  consideration,  to  Bissell,  of  the  lane  mentioned 
for  a  common  way. 

This  deed  was  recorded  September  7,  1869.  Bissell  at  the  time 
knew  of   the  contract  of  sale  to  Sprague  and  plaintiff  when  he 
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took  the  assignment  of  the  contract  to  sell  to  Sprague  ;  knew  that 
Bissell  claimed  the  right  to  use  the  lane  as  a  common  way.  To  set 
aside  the  deed  from  Davis  to  Bissell,  and  to  restrain  Bissell  from 
using  the  part  of  the  lane  upon  plaintiff's  lot,  and  to  recorer  damages 
for  trespass  in  removing  a  fence  erected  by  plaintiff,  was  the  object 
of  this  action.  For  other  facts  see  Townsend  Y.  BisseU,  5  IT.  Y. 
Sup.  583. 

Anson  B,  Afoore,  for  appellant. 

D,  O^Brien,  for  respondents. 

Present — Mullik,  P.  J.,  E.  Dabwik  Smith  and  Gilbbbt,  JJ. 

• 

Gilbert,  J.  It  is  evident,  from  the  testimony  and  from  the  fifth 
finding  of  fact,  th^kt  Bissell  stands  in  the  position  of  a  volunteer. 
He  paid  nothing  for  the  grant  from  Davis  to  him,  and  he  had 
actual  notice  of  the  previous  sale  by  Davis  to  Sprague.  TTnlesa, 
therefore,  there  was  a  right  of  way  in  the  lane,  which  Davis  might 
confirm  by  express  grant,  without  violating  the  rights  acquired 
under  the  contract  with  Sprague,  the  plaintiff's  equitable  title 
under  that  contract  should  prevail  over  the  prior  conveyance  to 
Bissell.     Fonbl.  Eq.,  Bk.  1,  ch.  6,  §  2. 

The  general  principle,  on  which  this  doctrine  proceeds  is,  that 
from  the  time  of  the  contract  for  the  sale  of  the  la;nd,  the.  vendor 
holds  the  legal  title  as  trastee  for  the  vendee,  and  every  subsequent 
purchaser  from  either  with  notice  becomes  subject  to  the  same 
equities  as  the  party  from  whom  he  purchased  would  be.  (Jham- 
pion  V.  Brawn,  6  Johns.  Ch.  403 ;  Hathaway  v.  Payne,  34  N.  T.  103. 
The  provision  of  the  Revised  Statutes  (1  R  S.  756,  §§  1,  38) 
which  avoids  against  subsequent  purchasers'  unrecorded  instru- 
ments, creating .  interests  in  real  estate,  excepts  executory 
contracts  for  the  sale  or  purchase  of  lands.  The  referee  finds 
that  the  lane  in  question  existed  since  the  year  1822;  that  it 
was  formed  by  taking  one-half  of  its  width  from  the  lots  owned  by 
the  plaintiff  and  Bissell  respectively,  the  center  line  of  the  same 
being  the  division  line  between  the  lots  ;  and  that  it  has  been  used 
continuously  ever  since  by  the  occupants  of  the  lots  respectively  in 
common,  under  a  claim  of  right.  None  of  these  facts  are  disputed, 
except  that  the  use  of  the  lane  by  Bissell  and  his  grantors  was  under 
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a  claim  of  right.  The  appellant  conteods  that  there  is  no  eyidence 
of  sach  claim.  We  cannot  assent  to  that.  The  fact  that  a  part  of 
the  lane  was  taken  off  from  the  Bissell  lot,  and  that  it  furnished 
the  only  means  of  access  with  wagons  to  the  rear  of  that  lot,  and 
to  one  side  of  the  house  thereon,  and  the  absence  of  evidence  of 
any  act  of  Bissell  or  his  grantors,  showing  that  the  use  was  not 
under  a  claim  of  right,  or  that  any  former  o^inner  of  the  plaintiff's 
lot  had  ever  disputed  the  right,  together  with  its  continued  and 
uninterrupted  use  for  so  long  a  period,  furnishes  very  satisfactory  evi- 
dence that  the  use  of  it  by  both  parties  was  under  a  claim  of  right. 
It  is  very  true  that  mere  presumption,  unsupported  by  acts,  will 
not  suffice  as  a  muniment  of  title  to  an  easement  in  land.  On  the 
other  hand,  where  the  owners  of  adjoining  lots  make  a  way  between 
them,  each  setting  off  an  equal  portion  of  land  for  that  purpose, 
and  they  and  their  grantees  continue  to  use  it  in  common  as  a  way 
for  a  period  of  twenty  years,  we  think  the  reasonable  inference  is, 
that  such  use  was  under  a  claim  of  right,  and  adverse.  MiUer  v. 
Oarlocky  8  Barb.  153.  It  is  not  necessary  to  assert  such  right  in 
words,  or  by  any  particular  acts  or  formul»  of  conduct,  or  to  show  that 
the  exercise  of  the  right  did  any  actual  damage  to  the  party  against 
whom  it  is  claimed,  provided  it  was  an  invasion  of  his  right 
Where  there  has  been  a  use  of  an  easement  for  twenty  years,  under 
such  circumstances,  it  will,  in  the  absence  of  contradictory  or 
explanatory  evidence,  authorize  the  presumption  of  a  grant 
Washb.  on  Easm.  (dd  ed.)  136,  et  seq.,  and  cases  cited;  Ball  y. 
Augshurtfy  46  N.  Y.  625. 

The  taking  of  the  deed  from  Davis  by  Bissell  did  not  affect  the 
right  of  the  latter.  It  was  merely  evidence  for  the  referee  to  con- 
sider in  connection  with  the  other  evidence  in  determining  the  ques- 
tion whether  the  prior  use  had  been  adverse  or  permissive.  Perrin 
V.  Garfield,  37  Vt.  310.  The  conversation  of  Davis  with  Sprague 
did  not  contravene  the  rule  against  allowing  evidence  of  the  declara- 
tions of  third  persons  not  parties  to  the  record.  It  operated  only 
as  proof  of  notice  to  the  plaintiff's  assignor  of  the  claim  of  Bissell 
in  respect  to  the  lane,  and  on  that  ground  was  competent,  because 
the  plaintiff  can  claim  no  greater  rights  than  Sprague.  The  evi- 
dence was  not  necessary  to  establish  the  defense,  for  the  reason  that 
the  lane  itself  was  open  and  visible,  and  that  fact  was  sufficient 
to  charge  the  plaintiff  with  notice  that  it  might  be  an  easement^ 
eyen  if  that  evidence  was  erroneously  admitted.    Therefore,  such 
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an  error  would  nofc  require  a  reyersal  of  the  judgment     Vandd' 
voort  T.  Oouldy  36  N.  Y.  639. 
The  judgment  should  be  afSrmed,  with  costs. 

Judgment  affirmed. 
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Metoppel — licence  under  pctterU  ettoppedfrom  denjfing  its  voHdUff.    Contract — 

eanetracHon  of. 

Plaintiff,  who  owned  a  patent  upon  lakee,  licenaed  defendants  to  mannfketore 
under  Bach  patent,  defendants  agreeing  to  paj  him  (10  royalty  apon  each 
rake  made  and  sold  by  them,  or  by  their  authority  or  procurement.  Defend- 
ants made  and  sold  certain  rakes,  and  afterward  transferred  their  licenfle 
and  a  number  of  rakes  completed  and  in  the  process  of  manufacture  to  a 
corporation  which  subsequently  carried  on  defendants'  business.  In  an 
action  to  recover  such  royalties,  hM,  (1)  that  defendants  were  estopped  from 
denying  that  the  rakes  made  and  sold  by  them  were  made  under  plaintiffi 
patent,  or  (2)  from  denying  either  the  existence  or  the  validity  of  such 
patent,  and  (3)  that  the  transfer  to  the  corporation  of  the  rakes  ocmipleted 
and  uncompleted  was  such  a  sale  as  would,  under  the  contract,  entitle  plaintiff 
to  his  royalty. 

APPEAL  by  defendants  from  a  judgment  in  favor  of  plaintiff^ 
entered  upon  the  verdict  of  a  jury»  and  from  an  order  denying 
a  new  trial. 

The  action  was  brought  by  James  S.  Marsh  against  John  A. 
Dodge  and  others  to  recover  royalties  claimed  to  be  due  under  an 
agreement  in  writing  between  plaintiff  and  defendants.  Sufficient 
facts  appear  in  the  opinion. 

H.  F.  Howlandy  for  appellants. 

Rollin  TVacy,  for  respondent. 

Present — MuLLiN,  P.  J.,  E.  Daewik  Smith  and  Oilbbbt,  JJ. 

Gilbert,  J.  This  action  was  brought  to  recover  a  royalty  accru* 
ing  upon  the  manufacture  and  sale  of  patented  rakes  under  an 
agreement  made  by  the  defendants  as  copartners  with  the  patentee, 
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who  is  the  plaintiff.  The  agreement  is  in  writing,  under  the  hands 
and  seals  of  the  plaintiff  and  defendants  respectiyelj. 

It  contains  a  recital  of  the  fact  that  the  letters  patbnt  had  been 
issaed  to  the  plaintiff,  and  an  agreement  on  the  part  of  the  defend- 
ants to  pay  the  plaintiff  110  upon  each  of  the  rakes  that  shonld  be 
made  and  sold  or  disposed  of  by  them,  or  by  their  authority  or  pro- 
curement, during  the  period  for  which  the  license  continued.  The 
plaintiff's  claim  was  limited  by  the  complaint  to  rakes  manufac- 
tured prior  to  January  1,  1867.  It  appeared  that  the  defendants 
had  ceased  to  manufacture  rakes  after  March  10,  1866,  and  had 
been  succeeded  in  that  business  by  an  incorporated  company,  to 
whom  they  had  sold  and  transferred  all  tbeir  partnership  effects, 
including  all  the  rakes  manufactured  by  them  prior  to  that  time 
and  remaining  unsold,  and  including  also  a  large  number  of  rakes 
in  process  of  manufacture.  It  appeared  also  that  the  defendants 
before  the  transfer  to  the  company  had  sent  some  of  the  completed 
rakes  to  their  agents  in  various  parts  of  the  country  to  be  sold,  and 
that  purchasers  from  such  agents  had  the  pririlege  of  returning 
the  rakes  bought  if  they  should  not  be  suited  by  them. 

Much  of  the  time  spent  in  the  trial  was  devoted  to  the  examina- 
tion of  witnesses  upon  the  question  whether  the  rakes  actuaUy 
manufactured  were  in  all  respects  such  as  were  specified  in  the 
plaintiff's  patents.  This  inquiry  ought  to  have  been  excluded, 
because  the  defense  which  that  kind  of  evidence  tended  to  establish 
had  not  been  pleaded.  It  was,  however,  indulged  by  the  court, 
without  objection,  and  the  questions  arising  upon  it  were  fairly 
and  correctly  submitted  to  the  jury.  In  the  course  of  this  inquiry 
the  defendants  offered  in  evidence  a  patent  granted  to  the  defend- 
ant Dodge,  bearing  date  August  20,  1867,  for  a  rake  similar  to 
that  invented  by  the  plaintiff.  It  was  excluded,  and  the  defendants 
excepted.  We  think  this  exception,  as  well  as  those  taken  to  the 
judge's  charge  on  the  subject  involved  in  this  evidence,  were  una- 
vailing for  this  reason,  if  for  no  other,  namely:  that  the  evidence 
was  not  material  to  the  issue.  And  in  respect  to  the  rejection  of  Mr. 
Dodge's  patent,  the  plaintiff's  claim  did  not  embrace  rakes  that 
were  manufactured  after  that  patent  was  issued,  so  that,  in  any 
point  of  view,' the  evidence  was  irrelevant. 

Moreover,  the  defendants  were  estopped  to  deny  that  the  rakes 
manufactured  were  made  under  the  plaintiff's  license,  so  long  as 
they  retained  the  license  itself..   They  were  at  liberty  to  relinquish 
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it  at  any  time,  and  they  were  bound  to  do  so  if  they  intended 
to  depriye  the  plaintiff  of  his  royalty.  Good  faith  requires  that  a 
licensee  shall  give  to  the  owner  of  the  patent  notice  of  his  renuncia- 
tion of  the  license  so  that  the  privilege  may  be  sold  to  others 
before  he  can  be  permitted  to  repudiate  his  obligations  under  it 

The  agreement  of  the  plaintiff  to  give  a  drawback  of  $3  was 
not  admissible  in  evidence.  It  was  not  a  part  of  the  license, 
although  it  was  made  on  the  same  day,  but  it  referred  to  another 
and  independent  transaction.  If  the  defendants  wished  to  avail 
themselves  of  that  agreement,  they  should  have  pleaded  it,  and 
have  set  up  their  counter-claim  under  it.  Not  having  done  so,  it 
was  not  available  to  them  as  a  defense.  Code,  §§  149, 150,  and 
Wait's  Notes. 

An  exception  was  taken  by  the  defendants  to  the  admission  of 
the  plaintiff's  patents  in  evidence,  on  the  ground  that  they  were 
not  properly  authenticated.  We  are  inclined  to  think  this  excep- 
tion was  not  good ;  but  we  do  not  deem  it  worth  while  to  discuss 
the  subject,  for  the  reason  that  proof  of  the  patents  was  not 
necessary.  We  think  the  defendants  were  estopped  to  deny  either 
the  existence  or  the  validity  of  the  patents.  They  had,  under  the 
license,  all  that  they  bargained  for.  They  cannot,  therefore,  be 
permitted  to  say  that  the  rakes  which  they  made,  or  caused  to  be 
made,  were  not  made  under  the  license,  because  the  plaintiff  had 
not  the  patents  recited  in  it — because  such  patents  were  invalid, 
any  more  than  a  tenant  can  deny  that  he  occupied  under  the 
lease  w^ich  he  took  from  his  landlord.  Lawea  v.  Purser ^  6  EL  ft 
BL  230;  Baird  v.  Neikon,  8  CI.  &  Fin.  726;  NoUmy.  Brooks, 
7  H.  &  N.  499 ;  Orosshy  v.  Dixon,  10  H.  L.  Oas.  293 ;  1  GreenL 
Ev.,  §§  22,  27. 

Many  other  exceptions  were  taken  by  the  appellants  to  the 
admission  and  rejection  of  evidence.  We  have  examined  aU  of 
them  and  found  no  error. 

In  submitting  the  case  to  the  jury,  the  court  restricted  the 
liability  of  the  defendants  to  the  number  of  rakes  actually  manu* 
factured  by  them  in  conformity  with  the  improvement  specified  in 
the  plaintiff's  patents,  and  which  had  been  actually  sold.  Bat  he 
treated  the  transfer  of  the  defendants  to  the  corporation  as  a  sale 
of  the  completed  rakes  to  them  ;  and  the  sale  by  the  corporation 
of  the  unfinished  rakes  transferred  to  them  by  the  defendants,  and 
which  the  corporation  afterward  finished  and  sold  on  their  own 
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account,  as  a  sale  made  by  the  authority  or  procurement  of  the 
defendants  within  the  terms  of  the  license.  We  think  that  prin- 
ciple is  correct  The  sale  to  the  corporation  was  something  more 
than  a  mere  transfer  of  the  materials  of  whioh  the  rakes  were 
composed.  It  gave  to  the  rakes  a  quality  of  vendibility  which  they 
would  not  otherwise  haye  possessed  in  the  hands  of  the  corporation. 
Both  the  corporation  and  the- defendants  must  have  intended  that 
the  former  should  acquire  the  right  to  re-sell  them,  without 
becoming  liable  to  the  plaintiff  for  an  infringement  of  his  patents. 
The  defendants  parted  with  all  their  title  to  them,  and  therefore 
could  not  sell  them  without  a  re-purchase,  and  no  liability  would 
attach  to  the  corporation,  because  they  neyer  agreed  to  pay  the 
royalty.  The  consequence  would  be  that,  if  the  transfer  to  the  cor- 
poration should  not  be  regarded  as  a  sale  within  the  meaning 
of  the  license,  the  plaintiff  would,  by  a  species  of  legerdemain,  be 
deprived  of  his  royalty  altogether.  The  same  principle  ought  to 
.  goYem  the  transfer  of  the  unfinished  rakes.  The  sale  of  them  by 
the  corporation  would  be  protected  by  the  license,  because  they 
were  sold  by  the  licensee  in  an  unfinished  state  to  the  corporation 
for  the  purpose  of  being  finished  and  sent  into  the  market  and 
sold.  Such  a  sale  could  not  be  treated  otherwise  than  one  made 
by  the  authority  and  procurement  of  the  defendants.  They  should, 
therefore,  pay  the  royalty  on  them. 

A  case  similar  to  this  was  recently  decided  by  the  Commission  of 
Appeals  in  accordance  with  the  views  expressed  ( Wilder  v.  StearnSy 
48  N.  Y.  656),  and  we  think  a  contrary  principle  would  be  incom- 
patible with  the  rights  and  obligations  of  the  parties. 

An  exception  was  taken  to  an  expression  in  the  judge's  charge  to 
the  effect  that  rakes  which  the  defendants  had  sent  to  their  agents 
constituted  a  sale,  and  the  plaintiff  was  entitled  to  a  royalty  upon 
them.  Taken  by  itself,  disconnected  from  the  rest  of  the  charge, 
this  would  be  erroneous ;  but,  when  the  whole  charge  is  considered, 
the  instructions  on  this  subject  were  unexceptionable.  The  rakes  in 
the  hands  of  agents  passed  in  the  sale  to  the  corporation,  and  the 
jury  were  told  very  plainly  that  the  defendants  had  a  right  to  sell 
them  conditionally,  and  that  if  any  of  them  were  returned  to  the 
defendants,  or  to  the  corporation,  by  reason  of  their  failure  to 
conform  to  the  condition  on  which  they  had  been  sold,  the  defend- 
ants were  not  liable  for  the.  royalty  upon  the  rakes  so  returned. 
This  was  more  favorable  to  the  defendants  than  they  had  a  right  to 
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ask,  for  the  rakes^  when  returned,  woold  form  part  of  the  efiecta 
of  the  defendants  which  were  the  subject  of  the  sale  made  by  them 
to  the  corporation,  and  consequently  the  plaintiff  would  be  entitled 
to  the  royalty  by  virtue  of  that  sale. 

The  criticism  that  the  complaint  does  not  embrace  sales  made  by 
the  authority  or  procurement  of  the  defendants,  but  only  sneh 
as  were  made  by  them  personally,  is  too  critical 

Upon  the  whole  case,  therefore,  we  think  the  judgment  should 
be  affirmed* 

Judgment  affirmed. 


BUTLEE  V.  OiTT  OF  EOOHESTBE. 

Co$t8  —  in  action  againti  municipai  corporation-— what  sujffhient  pretentatitm  tf 

daim  under  Lam  1859,  chap,  2(Kd. 

The  presentation  of  a  claim  against  a  city  to  the  common  coandl,  that  body 
alone  having  power  to  direct  its  payment ;  Jield^  a  BofBlcient  compliance  with 
the  provision  of  Laws  1859,  chap.  362,  which  requires  presentation  previous 
to  suit  of  a  claim  against  a  municipal  corporation  to  the  "  chief  fiscal  officer" 
of  such  corporation,  to  entitle  plaintiff  to  costs. 

APPEAL  by  defendant  from  an  order  at  special  term  refusing  to 
set  aside  a  bill  of  costs  allowed  plaintiff  upon  a  judgment 
against  the  defendant 

The  judgment  was  recoTered  in  an  action  brought  by  William 
G.  Butler  against  the  city  of  Bochester,  for  work  and  materials 
furnished  on  a  contract  for  the  erection  of  an  embankment  walL 
Plaintiff,  previous  to  bringing  the  action^  presented  his  bill  for 
♦1,600  to  the  common  council  of  said  city  which,  by  Laws  1861, 
chapter  143  (title  3,  §  40),  has  control  of  the  fiscal  affairs  of  the 
city,  and  alone  is  authorized  (title  5,  §  84)  to  audit  and  settle  claims 
against  the  city.  The  common  council  recommended  the  payment 
of  $600,  whereupon  plaintiff  brought  this  action  and  recovered 
•1,100.  It  was  claimed  by  defendant  that  not  having  presented 
the  account  to  the  city  treasurer  for  payment,  plaintiff  was  not 
entitled  to  costs  under  the  provision  of  Laws  1859,  chapter  263, 
section  2,  requiring  presentation  previous    to  action  brought  of 
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claimB  against  a  municipal  corporation  to  its  chief  fiscal  officer,  to 
entitle  plaintiff  to  costs  in  case  of  recoTcry.  Such  other  facts  as 
are  material  appear  in  the  opinion. 

Jaynes  Breck  Perhins,  for  appellant 

John  W.  Kelly,  for  respondent. 

Present  —  Muilik,  P.  J.,  E.  Dab  win  Smith  and  Gilbebt,  JX 

Gilbert,  J.  The  intention  of  the  legislature  in  enacting  the 
statute  (chapter  262  of  1859)  is  manifest.  It  was  to  prevent  the 
recovery  of  costs  against  municipal  corporations  in  cases  where  the 
creditor  had  not  afforded  the  corporation  an  opportunity  to  pay 
before  bringing  his  action.  That  opportunity  was  given  in  this 
case.  Th6  claim  was  presented  to  the  common  council,  who  alone 
could  authorize  its  payment,  and  it  was  rejected.  The  treasurer  is 
a  subordinate  officer.  The  relation  between  him  and  the  common 
council  in  nmtters  of  this  kind  resembles  that  of  an  agent  to  his 
principal,  and  a  presentation  to  the  higher  authority  is  equivalent 
to  one  to  the  lesser.  The  presentation  of  the  claim  to  the  treasurer, 
after  the  common  council  had  refused  to  pay  it,  would  have  been  an 
idle  ceremony.  The  statute 'does  not  require  a  supererogatory  act. 
Its  language  is  that  the  claim  must  be  presented  for  payment.  If 
the  treasurer  was  the  chief  fiscal  officer,  he  was  not  authorized  to 
pay.  He  was  not,  therefore,  the  officer  whom  the  statute,  upon  a 
fair  construction,  designated.  For,  when  the  corporate  powers  have 
been  so  distributed  that  the  officer  who,  from  his  duties,  might  be 
regarded  as  the  chief  fiscal  officer  has  no  authority  to  pay  a  creditor 
when  his  claim  is  presented,  he  is  not  such  an  officer  within  the 
meaning  of  the  statute.  McClure  v.  Supervisors,  50  Barb.  694 ;  S. 
a,  in  Court  of  Appeals,  4  Abb.  N.  S.  202. 

Thp  order  appealed  from  should  be  affirmed,  with  costs. 

Order  affirmed. 
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SOHOLBT  V.  WOEOB8TBR 
Fraud — when  eredUar  eannoi  haw  relitf(igainttfiraud  of  debtor. 

Where  a  party  has  been  privy  to  and  assented  to  a  transaction  which  may  be 
treated  as  fraudalent  as  to  creditors  he  cannot  impeach  it  on  that  ground. 
Accordingly,  where  H.>  with  the  knowledge  and  consent  of  B.,  used  monejs 
borrowed  by  him  of  S.  to  erect  a  building  on  the  property  of  his  wife ;  hddt 

that  the  property  of  the  wife  was  not  liable  for  such  indebtedness  of  K 

» 

APPEAL  by  defendants  from  a  judgment  in  fayor  of  plaintiil 
entered  npon  the  decision  of  the  court. 
The  action  was  brought  by  John  B.  Scholey  against  Darid  P. 
Worcester  and  Prances  G.  Worcester  to  charge  the  lands  of  the 
defendant  Frances  G.  Worcester,  with  the  payment  of  a  judgment 
against  the  other  defendant,  her  husband.  The  plaintiff's  wife 
loaned  the  defendant  David  F.  Worcester  moneys  which  were  used 
by  him  in  erecting  a  building  on  the  lands  sought  to  be  charged 
belonging  to  the  defendant  Frances  G.  This  use  of  the  money  was 
known  to  plaintiff's  wife,  who  was  a  sister  of  defendant  Frances  0., 
and  she  took  the  note  of  Dayid  F.  Worcester  for  such  money. 
Subsequent  to  this  she  died,  leaying  a  last  will,  wherein  plaintiff 
was  named  an  executor  and  residuary  legatee.  The  court  below 
held  that  the  investment  of  the  moneys  borrowed  in  the  house  was 
with  the  intent  to  hinder,  delay  and  defraud  Mrs.  Scholey.  Such 
other  facts  as  are  material  appear  in  the  opinion. 

George  F.  Danforth,  for  appellants. 

F.  A.  Maeomber,  for  respondent. 

Present — Mijluk,  P.  J.,  £.  Dabwik  Shtte  and  Oilbebt,  JJ. 

Gilbert,  J.  There  is  evidence  which  tends  to  raise  an  inference 
that  the  expenditure  of  the  moneys  used  by  the  defendant  David  F. 
Worcester,  in  building  the  house  upon  lands  of  his  wife,  was  made 
with  the  knowledge  and  approbation  of  the  testatrix,  Mrs.  Scholey. 
If  it  should  turn  out  that  such  was  the  case,  the  fact  would  con- 
stitute a  perfect  bar  to  the  relief  sought  against  Mrs.  Worcester, 
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for  a  party  who  has  been  priyy,  and  assented  to  a  transaction  which 
may  be  treated  as  fraudulent  as  to  creditors,  cannot  impeach  it  on 
that  ground.  In  Steel  v.  Browriy  1  Gamp.  512,  Lord  Mansfibld 
held  a  bill  of  sale,  where  possession  had  not  been  taken  under  it, 
good  between  the  parties  to  it  and  creditors  who  concurred  in  the 
non-delivery  of  possession.  So  a  transfer  will  not  be  held  fraudu- 
lent against  persons  who  became  creditors  after  they  had  notice  of 
it,  or  who  were  privy  and  assented  to  it.  Soffitary  v.  Hide,  2  Vem. 
44;  Woodham  v.  Baldock,  3  J.  B.  Moore,  11 ;  Bamford  y.  Baron,  2 
T.  E.  694,  n. 

In  Olliver  y.  King,  8  De  G.  Mac  &  Gord.  110,  a  father,  after  consul- 
tation with  his  brother,  executed  a  voluntary  deed  assigning  a  consid- 
erable portion  of  his  property  to  his  two  sons,  and  by  his  will  made 
the  brother  and  sons  executors,  and  died.  The  brother  never 
impeached  the  settlement,  but  acted  under  the  will  and  was  a  party 
to  several  transactions,  proceeding  upon  the  assumption  of  the 
validity  of  the  settlement  At  his  death  his  executor  impeached  the 
voluntary  deed  as  void  against  the  brother,  he  being  a  creditor  of 
the  debtor  on  a  bond  made  prior  to  the. deed.  The  vice-chancellor 
decided  against  the  validity  of  the  deed  (1  Jur.  ST.  S.  1067),  but  the 
Lords  Justices  reversed  that  decision  on  appeal.  Sir  G.  J.  TuRiq^ER 
said :  "The  deed  was  executed  with  his  (the  creditor's)  full  con- 
sent and  concurrence,  and  he  could  not  be  permitted  to  say  (and 
if  he  could  not  have  been,  his  executors  could  not  be)  that  the  deed 
thus  executed  with  his  full  consent  and  concurrence  was  a  fraud 
upon  him,  within  the  meaning  of  the  statute.  13  Eliz.  ch.  5.  My 
opinion  is  based  on  this.  I  consider  the  true  effect  of  this  agree- 
ment to  be,  that  John  (the  creditor)  by  his  consent  to  this  aliena- 
tion of  the  assets  must  have  consented  to  take  satisfaction  out 
of  the  property  which  remained.''  A  similar  principle  has  often 
been  asserted  by  the  courts  of  this  State.  Pell  v.  Tredwell,  5 
Wend.  697 ;  Phillips  v.  Wooster,  36  N".  Y.  414 ;  Baker  v.  Oilman, 
52  Barb.  26.  Indeed,  the  rule  is  elementary,  that  parties  who,  by 
their  conduct  or  even  silence,  have  led  others  to  act  in  opposition  to 
their  rights  cannot  afterward  set  up  those  rights  against  them. 

Upon  the  trial  the  counsel  for  Mrs.  Worcester  offered  to  prove 
that  her  husband  David  was  induced  to  come  to  Rochester  with 
liis  family,  at  the  request  of  the  testatrix,  and  that  at  her  suggestion 
and  request  the  premises  in  this  case  were  purchased,  she  express- 
ing a  desire  that  the  title  should  be  in  Mrs.  Worcester.    The  evi- 
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denoe  was  excluded,  and  it  is  not  unreasonable  to  infer  that  the 
court  supposed  that  the  facts  to  which  the  eyidence  offered  related 
were  to  be  proved  by  conversations  between  the  defendant  David 
and  the  testatrix.  The  offer,  however,  was  not  restricted  to  that 
particular  mode  of  proof,  but  was  made  in  general  language  which 
would  embrace  other  competent  kinds  of  eyidence. 

The  facts  offered  to  be  proved  were  certainly  competent,  and 
very  material,  according  to  the  principle  to  which  we  have 
adverted,  and  for  the  error  in  excluding  the  evidence  offered  there 
must  be  a  new  trial. 

Jvdgmeni  reversed  and  new  trial  ord&recL 


Come  v.  Jamisok. 

IWe — whm  amgnment  in  bankruptcy  does  not  diveet  of —  Deed  — eow/tmillm 
*  of  reeervation  in. 

By  a  provlBion  in  a  deed  the  grantors  were  entitled  to  the  use  of  a  private 
way  so  long  as  they  "  shall  continue  to  own  "  certain  real  estate  adjoining  it. 
H^,  that  proceedings  in  bankruptcy  against  the  grantors  and  an  assignment 
therein,  no  actual  disposition  having  been  made  of  the  property,  did  not  ter- 
minate their  ownership  of  the  real  estate  within  the  meaning  of  the  provisiaB. 

APPEAL  by  plaintiff  from  a  judgment  dismissing  the  complaint 
in  an  action  tried  by  the  court  without  a  jury. 
The  action  was  brought  by  Samuel  D.  Colie  against  James  Jami- 
son, to  recover  damages  for  trespass  in  tearing  down  a  fence  erected 
by  plaintiff,  and  to  enjoin  further  trespass  of  the  same  kind.  In 
1867,  defendant  and  one  Gallagher,  who  owned  certain  lands  in  the 
city  of  Buffalo,  conveyed  to  plaintiff  a  portion  of  the  same.  In  the 
deed  of  conveyance  they  reserved  the  right  to  the  use  of  a  certain 
alley  which  was  within  the  limits  of  the  lands  conveyed,  as  long  as 
the  grantors  should  ^'  continue  to  own  "  the  lands  not  conveyed, 
which  adjoined  those  conveyed.  Subsequently  the  defendant  and 
Gallagher  were,  upon  their  own  petition,  adjudicated  bankrapti^ 
an  assignee  in  bankruptcy  was  appointed,  and  they  assigned  to  him 
all  their  property.   The  plaintiff  then,  claiming  that  defendant  and 
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Gallagher  haying  parted  with  their  interest  in  the  premises,  the 
right  under  the  provision  to  the  use  of  the  alley  had.  ceased,  built  a 
fence  across  the  same.  This  fence  defendant  tore  down,  as  he  did 
two  others  afterward  erected.  To  restrain  such  acts  and  obtain 
damages  for  the  tearing  down  of  the  three  fences  this  action 
was  brought.  After  the  commencement  of  the  action,  the  bank- 
ruptcy proceedings  having  been  arranged,  the  assignee  reconveyed 
the  premises  in  question  to  defendant  and  Gallagher. 

Wadsworth  &  White,  for  appellant 

John  B.  Greene,  for  respondent. 

Present  —  Mulun,  P.  J.,  K  Dabwik  Smith  and  Oilbbbt,  J  J. 

GiLBBBT,  J.  The  plaintiff  asks  a  decree  to  forfeit  a  valuable 
right  of  the  defendant  on  sheer  technical  grounds.  It  will  be  vain 
for  him  to  expect  that  a  court  of  equity  can  forget  its  maxims  and 
traditions  and  be  astute  in  searching  for  a  way  to  afford  him  reliel 
He  is  entitled  to  prevail  only  on  establishing  his  claim  strictissimi 
juris. 

The  question  is,  whether  the  proceeding  in  bankruptcy  termi- 
nated the  defendant's  ownership  of  the  lot  adjoining  the  alley,  and 
we  are  of  opinion  that  it  did  not  The  view  of  the  subject  taken 
by  the  learned  judge  at  special  term  in  substance  accords  with  our 
own.  The  proceeding  in  the  bankrupt  court  having  been  duly  dis- 
continued before  any  actual  disposition  was  made  of  the  defendant's 
property,  that  court  has  no  further  jurisdiction  of  the  matter,  and 
the  rights  of  the  parties  must  be  determined  by  our  own  laws. 

No  doubt  the  title  to  all  the  property  of  the  defendant,  including 
his  right  in  the  alley,  vested  in  the  assignee  in  bankruptcy  by 
virtue  of  the  bankrupt  act,  and  if  this  fact  destroyed  the  defend- 
ant's easement  for  a  moment  it  is  gone  forever.  We  think  it  did 
not  have  that  effect  The  transfer  to  the  assignee  was  merely 
nominal  and  official.  He  took  no  beneficial  interest  whatever. 
The  title  was  vested  in  him  as  an  officer  of  the  court,  for  the  mere 
purpose  of  administration  under  the  order  and  direction  of  the 
court.  The  transaction  amounted  to  nothing  more  than  a  trust, 
the  particular  objects  of  the  trust  being  limited  and  defined  by  the 
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proyisions  of  the  bankrupt  act^  and  the  general  purpose  being 
to  convert  the  defendant's  property  into  money,  and  with  the  pro- 
ceeds to  pay  his  debts.     The  a§signee  in  bankruptcy  was  only  a 
nominal  trustee,  and  was,  in  fact,  an  agent  appointed  by  law 
to  accomplish  that  purpose.    In  such  a  case  a  resulting  trust  arises 
by  implication  of  law  in  favor  of  the  bankrupt,  which  affects  all  the 
property  undisposed  of  in  the  due  execution  of  the  trust,  and,  as 
to  all  such  property,  the  actual  ownership  in  equity  remains  in  the 
bankrupt    Adams'  Eq.  31.    It  is  expressly  provided  by  statute  that 
when  a  trust  is  created  which  vests  the  whole  estate  in  law  and  in 
equity  in  the  trustee,   such  fact  shall  not  prevent  the  person 
creating  the  trust  from  granting  or  devising  the  trust  estate  subject 
to  the  execution  of  the  trust,  and  that  every  such  grantee  or 
devisee  shall  have  a  legal  estate  in  the  lands  as  against  all  persons, 
except  the  trustees  and  those  lawfully  claiming  under  them.    1  R 
S.  729,  §§  60,  61.    Before  our  statute  of  trusts,  a  cestui  que  trust 
might  assign  or  devise  his  equitable  estate  (Lew.  on  Trusts,  chap. 
23),  and  the  receipt  of  rents  and  profits  was  regarded  equivalent  to 
legal  seizin  thereof.  Id.     While  under  our  statute  a  cestui  que 
trust  has  no  estate,  legal  or  equitable,  in  the  lands,  but  only  a 
right  to  enforce  the  trust  in  equity,  yet  this  principle  applies  only 
to  those  persons  for  whose  benefit  the  trust  was  created.    The, 
powers  of  disposition  given  by  sections  60  and  61  to  the  creator  of 
the  trust  are  marked  indicia  of  ownership.       Briggs  v.  Datfis^ 
21  N.  Y.  574.    We  think  also  that  the  defendant  ought  to  be 
deemed  the  creator  of  the  trust  in  this  case  within  the  meaning  of 
section  61,  for  it  resulted  solely  from  his  petition  in  bankruptcy.    It 
is  also  provided  by  statute  that,   when  the  purposes  for  which 
an  express  trust  diall  have  been  created  shall  have  ceased,  the 
estate  of  the  trustee  shall  cease  also.     1  S.  S.  730,  §  67.     No 
re-conveyance  is  necessary,  but  upon  the  cessation  of  the  trust  the 
donor  goes  or  remains  in  as  of  his  former  estate.    Keeping  these 
principles  in  view,  and  looking  back  at  the  history  of  the  defend- 
ant's proceeding  in  bankruptcy,  the  trust  resembles  an  incumbrance 
upon  rather  than  an  estate  in  the  land. 

It  appears  that  the  defendant  continued  in  possession  of  the 
trust-property  during  the  pendency  of  the  proceeding  in  bank- 
ruptcy. We  are  of  opinion  that,  according  to  a  just  and  reasonahle 
interpretation  of  the  deed  containing  the  reservation  of  the  alley, 
the  defendant  continued  to  own  his  lot  adjoining  the  same  in  the 


APBIL  TERM,  1875.  579 


Colie  T.  Jamison. 


sense  in  ^hich  that  term  was  used  in  the  deed,  notwithstanding  the 
proceedings  in  bankruptcy.     This  conclusion  being  decisive  of  the 
case,  we  need  not  consider  the  other  questions. 
The  judgment  should  be  affirmed,  with  costs.* 

Judgment  affirmed. 

*  The  following  opinion  was  delivered  at  special  term : 

Lamont,  J.  The  Justice  of  the  peace  could  not  try,  and  nothing  appears  to  show  he 
attempted  to  try  the  question  of  defendant's  right  of  way  in  the  alley.  Counsel  having 
treated  this  point  as  unworthy  of  argument,  it  calls  for  no  further  remaric. 

By  way  of  equitable  defense  the  answer  alleges  a  mistake  in  the  deed  and  asks  to 
have  It  reformed.  Gallagher  was  one  of  the  grantors  in  the  deed  and  Is  not  a  party  to 
the  action.  I  understand  the  rule  to  be  that  an  equitable  defense  of  this  sort  caonot 
avail  unless  such  parties  are  in  court  that  the  deed  may  be  rectified  by  a  judgment 
which  shall  bind  all  persons  in  interest,  leaving  no  part  of  the  controversy  to  be 
renewed  by  a  further  suit  In  behalf  of  interested  parties  not  affected  by  the  prior 
decision.    That  was  the  precise  point  held  In  Hicks  v.  Sheppard^  i  Lans.  385. 

There  is  a  class  of  cases  where  the  warrantor  of  a  party  being  notified  of  the  claim 
made  and  being  offered  the  control  of  the  action,  is  bound  by  the  Judgment  although 
not  a  party  to  the  record  but  a  privy  to  a  party,  and  in  such  case  the  objection  that  the 
warrantor  Is  not  made  a  party  will  not  prevail ;  but  this  is  upon  the  ground  that  the 
notice  and  the  offer  of  the  management  of  the  suit  bind  him  equally  as  if  he  had  been 
a  formal  party.  Andrews  v.  GiOespfo,  47  N.  Y.  487.  So  may  a  sheriff's  deed  be  reformed 
and  a  mistake  therein  corrected,  If  all  the  parties  in  interest  are  before  the  court.  The 
sheriff  has  not  an  interest  in  such  question.  He  warrants  nothing  by  an  oflUclal  sale  of 
lands,  and  the  bidder  purchases  at  his  own  risk.  BartUU  v.  JudAt  2i  N.  Y.  800.  The 
fact  of  a  mistake  cannot  be  set  up  and  prevail  as  a  defense  unless  the  parties  are  such 
that  the  reformation  of  the  instrument  as  affirmative  relief  may  be  decreed  in  the 
same  action.  This  rule  was  expressed  with  precision  at  the  close  of  the  opinion  of 
the  court  In  Hicks  v.  Sheppard,  supra,  by  Taux)TT,  J.,  as  follows :  **The  defendant,  to 
obtain  relief,  must,  by  action  or  otherwise,  cause  the  proper  parties  to  be  brought 
before  the  court  so  that  a  Judgment  maybe  rendered  binding  all  the  parties  in  interest, 
and  adjudging  all  their  equitable  rights." 

There  is  no  wajr  by  notice  or  otherwise  to  bind  Gallagher,  one  of  the  grantors  in  the 
deed,  by  any  judgment  in  the  present  action  which  shall  attempt  to  reform  it,  and 
therefore  I  reject  all  the  evidence,  pro  and  con,  taken  on  the  trial  touching  the  alleged 
mistake  in  the  language  of  the  deed. 

The  next  question  is  whether  Jamison,  the  deftaidant,  and  Gallagher,  the  grantors  in  the 
deed  to  the  plaintiff,  have  lost  the  right  to  use  the  alley.  The  plaintiff's  action  is  wholly 
founded  on  the  theory  that  such  right  of  way  was  terminated  by  the  bankruptcy  proceed* 
Ings  in  case  of  each  of  said  grantors  and  the  assignment  therein  executed  to  the 
aasignee.  The  deed  grants  the  fee  of  the  alley  to  the  plaintiff,  and  then  by  a  clause  In  the 
nature  of  a  reservation  a  right  to  use  the  alley  Is  secured  to  the  grantors  so  long  as  they 
shaO  continue  to  own  the  remainder  of  said  lot  number  five.  If  the  grantors  have  ceased 
to  own  the  remainder  of  the  lot,  their  right  of  way  is  gone;  if  they  have  continued  to  own 
it,  their  right  of  way  in  the  alley  continues.  A  man  may  own  property  by  a  legal  or  equl- 
table  right  and  titl&  He  may  hold  a  naked  legal  title  without  beneficial  ownership,  and  he 
may  have  the  beneficial  ownership  without  the  bare  legal  right.  A  trustee  for  others  is 
not  the  owner  in  equity  nor  beneficially.  The  beneficiaries  or  eestuls  que  trutt  who  can 
compel  a  naked  trustee  to  give  them  the  entire  benefit  of  property  by  judicial  proceedings, 
are  the  real  and  robetantlal  owners  of  such  property.  An  assignee  In  bankruptcy  has  no 
'benefida]  Interest  In  the  property  he  holds  In  that  character.  He  holds  it  all  in  trust  for 
ivthers  for  the  purpose  of  executing  a  power  of  sale  so  that  the  purchaser  from  him  shall 
Aoqnlre  a  valid  title,  the  proceeds  in  case  of  sale  being  held  l^  hJm  for  the  same  trusts  as 
the  property  itself  before  the  sale.   That  trust  is  for  the  creditors  to  an  amooni  suflldant 
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to  adOaty  tlie  debt  and  aa  to  tbe  balance  in  trust  for  the  supposed  bankrupt.  What  tiw 
said  debts  may  be  and  what  the  surplus  may  be  can  appear  only  by  the  result  of  the  bank- 
Tuptcj  proceedings.  The  assignee  is  the  mere  hand  of  the  court;  he  may  be  rraaored  by 
the  court  at  any  time  and  another  or  others  substituted  In  his  stead.  It  is  the  oonvenieBee 
or  conduct  for  selling  and  transferring  the  title  to  the  properCJf ,  and  has  none  of  the  esMii- 
tial  qualities  of  ownership  which  is  a  holding  for  the  h<^der*s  benefit.  Any  sorplns  in  am 
of  sale  by  the  assignee  belongs  to  the  petitioner  in  roluntary  bankruptcy  by  such  a  right 
and  title  that  he  pan  compel  the  assignee  by  the  action  of  tbe  court  to  deliver  over  and 
account  to  him  for  the  whole  surplus.  The  petitioner  in  such  case  has  a  beneficial  intflreit 
in  the  property  before  the  sale  to  the  same  extent  "as  his  hiteiest  in  the  snrphis  after  s 
sale.  Debts  being  out  of  the  way«,the  petitioner  continues  to  own  the  wh<de  propertif, 
although  it  may  rest  in  the  hand  of  the  court. 

In  BvUumore  v.  Cooper ^  46  N.Y.  248,  Folokr,  J.,  delivering  the  opinion  of  th^ court,  aaji. 
"  that  the  petitioner,  even  if  an  assignment  has  been  made,  still  had  a  contingent  interest  Id 
the  property  assigned,  and  had  the  right  to  reclaim  from  the  assignee  any  surplus  mnsia- 
Ing  after  payment  of  debts  and  expenses.  For  although  there  is  no  express  proviiionto 
that  eifect  in  the  bankrupt  act,  yet,  by  the  force  of  general  prindplea,  the  assignee  would 
hold  any  remaining  surplus  as  a  trustee  for  the  bankrupt  and  can  be  compelled  to  aoooant." 
The  court  thought  the  property  of  the  bankrupt  in  the  assignee's  hands  and  before  salewai 
such  bankrupt's  estate,  so  that  he  was  bound  to  set  it  out  in  a  "  Just  and  true  account  of  all 
his  estate,  real  and  personal,  in  law  and  equity  "  (2  R  S.  82, 1 4),  on  his  application  under  our 
insolvent  laws  to  be  discharged  from  imprisonment." 

The  grantors  In  the  deed  to  the  plaintiff  did  not  cease  to  be  owners  of  any  estate  or  iaUr- 
est  in  the  remainder  of  lot  five  by  the  assignment  to  the  assignee,  and  the  quantum  of  tlieir 
estate  or  Interest  was  contingent  only  in  the  sense  that  it  could  be  determined  or  Mce^ 
tained  only  by  the  result  of  the  bankruptcy  proceedings.  The  debts  being  out  of  the  wsy, 
such  estate  and  interest  was  the  whole  property  not  appropriated  to  pay  such  debts ;  all 
that  was  not  applied  to  pay  debts  belonged  to  the  bankrupts;  their  Interest  was  capable  of 
being  reduced  to  certainty  by  the  event  of  the  proceedings  in  bankruptcy,  and  at  all  timet 
continued  to  be  such  and  so  much  as  it  should  eventually  turn  out  to  be.  As  no  part  of 
this  real  estate  was  ever  sold  by  the  assignee  or  disposed  of  by  order  of  the  court  of  bank- 
ruptcy,  and  the  proceedings  were  dlsminsed  by  the  court,  which  ordered  each  petitioner  to 
be  restored  to  his  property,  "  to  all  the  rights  of  property  which  he  had  on  the  asalgnws 
taking  charge  of  the  real  and  personal  estate  of  said  bankrupt,  and  which  still  remains  ub> 
disposed  of,'*  the  result  shows  that  Jamison  and  Gallagher  lost  no  beneficial  interest  which 
they  ever  had  In  the  remainder  of  lot  five;  that  their  debts  were  either  paid  or  satisfied,  or 
so  taken  care  of  that  they  never  lost  any  part  of  this  real  estate.  The  plaintiff  has  failed 
to  establish  the  fact  that  said  gnmtors  did  not  continue  to  own  (beneficially)  the  remainder 
of  lot  five.  It  is  also  proper  to  consider  that  Jamison  and  Gallagher  at  all  times  conttnued 
to  hold  and  occupy  this  real  estate  for  their  stable  for  their  own  benefit;  that  the  aasignea 
never  Interfered  with  them  in  such  use  and  occupation,  and  never  asked  them  for  the  pos- 
session. 

The  plaintiff,  CoUe,  had  no  Interest  In  the  bankruptcy  proceedings;  he  was  not  a  creditor 
of  either  Jamison  or  Gallagher,  but  Indebted  by  bond  and  mortgage  to  both.  His  dalm  that 
the  right  to  use  the  alley  was  terminated  or  forfeited  by  the  proceedings  In  bankraptcy  is 
quite  technical— Is  not  meritorious— cmd  ought  not  to  prevail  unless  the  dalm  Is  so  estabUsbed 
that  the  law  must  enforce  it.  To  hold  that  the  language  of  the  deed  refers  not  to  subataooe, 
but  to  form,  tp  a  naked  legal  title  which  turns  out  to  have  been  hdd  In  trust  for  Jamisoo  and 
Gallagher,  and  not  to  the  substantial  and  beneficial  ownership  which  they  appear  nerer  to 
have  lost»  either  by  dispossession  ortby  equitable  rights.  Is  giving  the  deed  a  turn  that 
was  in  the  contemplation  of  the  parties  to  it. 

Too  much  regard  is  not  to  be  had  to  the  proper  and  exact  signification  of  words  and 
tences  so  as  to  prevent  the  simple  intention  of  the  parties  from  taking  effect  ^nd 
ever  the  language  is  sus(»ptible  of  more  than  one  interpretation  the  courts  wID  look  at  the 
surrounding  circumstances  existing  when  the  contract  was  entered  into,  the  sttuatkn  of  the 
parties  and  of  the  subject-matter  of  the  instrument  French  r.  Carhart,  1  K.  T.  1(&  I  an 
of  opinion  that  the  defendant  has  not  lost  the  right  to  the  use  of  the  aney»  and  that  this 
action  cannot  be  maintained. 
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CarporatUm — maff  mainkMi  action  to  recover  aubteriptiom  for  stock  made  "before 
orffOTUeation — fl'aud  of  dvreetore  toward  corporation  no  deftfMe  to  iueh  action 
—iente  of  stock  to  other  parties  a  defense. 

When  a  corporation  ifl  formed,  it  may  enforce,  payment  of  the  sabscriptiona  to 
ite  capital  stock  against  persons  who  sabscribed  its  articles  of  association 
before  the  corporate  body  had  a  legal  existence^  and  sach  stockholders  are 
estopped  from  denying  the  lawfal  existence  of  the  corporation. 

The  trustees  of  a  corporation,  intrusted  with  the  duty  of  pnrchasing  a  patent 
right,  bought  it  for  the  corporation  of  themselves  and  their  associates  for 
the  sum  of  $50,000,  while  the  price  which  they  really  paid  was  only  $16,000. 
Held,  that  this  was  in  violation  of  their  duty  toward  the  corporation,  and 
that  they  were  entitled  to  make  no  profit  for  themselves  upon  the  pur- 
chase, but  that  such  fraudulent  act  constituted  no  defense  to  an  action  by 
the  corporation  against  a  stockholder  to  recover  the  amount  of  stock  sub- 
scribed for  by  him. 

Held^  also,  that  the  fact  that  the  stock  subscribed  for  by  defendant  was  issued 
to  other  parties  would  constitute  a  bar  to  the  action. 

MOTION  by  defendant  for  a  new  trial  upon  case  and  exceptions 
ordered  to  be  heard  in  the  first  instance  at  the  general  term, 
after  a  verdict  in  favor  of  plaintiff  at  the  circuit. 

The  action  was  brought  by  John  N .  Dorris,  as  receirer  of  the 
Buffalo  Fruit  Preserving  Company,  to  recover  the  sum  of  $3,000 
upon  a  written  instrument  signed  by  the  def endant,  with  other 

persons,  of  which  the  following  is  a  copy: 

« 

"  Buffalo  Fruit  House  AflsooiATiOK. 
'*  We,  the  undersigned,  hereby  agree  to  unite  in  the  formation  of 
a  joint-stock  or  incorporate  company  for  the  purpose  of  purchasing 
the  exclusive  right  to  make,  use  and  vend  Nyce's  patent  for  pre- 
serving fruit  or  other  products  out  of  season,  in  Erie  county,  N.  Y., 
and  of  erecting  a  building  after  the  plan  of  said  patent,  with  a 
capacity  of  about  twenty  thousand  (20,000)  bushels,  and  of  stock- 
ing the  same  with  fruits  to  be  preserved;  said  building  to  be  built 
BO  as  to  be  ready  for  use  by  the  1st  day  of  February,  1866.  And 
for  such  purpose  we  mutually  agree  to  pay  to  the  treasurer 
appointed  by  said  company  the  amount  set  opposite  our  names 
in  the  following  manner:  Fifty  per  cent  on  demand,  twenty-five 
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per  cent  on  completion  of  the  building,  and  twenfy-fiye  per 
cent  whenever  called  in  by  said  company.  The  capital  stock 
of  said  company  shall  be  $100^000,  divided  into  1,000  shares  of 
$100  each,  with^  the  privilege  of  increasing  the  same  to  $200,000. 
As  soon  as  $60,000  of  the  stock  shall  be  subscribed,  said  company 
may  organize  under  the  laws  of  this  State,  and  do  such  other  acts  as 
are  necessary  for  an  early  prosecution  of  the  business  for  which 
such  company  is  formed." 

This  instrument  was  signed  by  defendant  and  others  in  October, 
1865.  On  the  31st  of  that  month  ten  of  the  subscribers  to  it, 
including  defendant,  executed  and  acknowledged  the  papers  neces- 
sary under  the  statutes  to  form  a  corporation,  which  were  filed 
November  1,  1865.  An  investment  was  made  in  property,  and 
the  business  of  the  corporation  was  for  some  time  carried  on.  On  the 
8th  of  September,  1871,  by  the  judgment  of  a  competent  court  the 
corporation  was  dissolved,  and  plaintifF  was  appointed  receiver  of 
its  effects. 

The  defendant  set  up  as  defenses  fraud  in  obtaining  his  subscrip- 
tion, and  that  the  stock  had  been  disposed  of  to  other  parties. 
Such  other  facts  as  are  material  appear  in  the  opinion. 

ff.  A.  Scroggs,  for  plaintiff. 

ff.  O.  Day,  for  defendant 

Present  —  Mullik,  P.  J.,  E.  D abwik  Shith  and  Gilbert^  JJ. 

OiLBEBT,  J.  This  case  is  unlike  that  of  Dorris  t.  Sweeney,  64 
Barb.  636,  in  this,  namely,  that  the  defendant  subscribed  and 
acknowledged  the  certificate  of  incorporation.  The  statute  author- 
izing  the  formation  of  manufacturing  companies  (Laws  1848,  chap. 
40)  provides  that  the  persons  who  shall  have  signed  and  acknowl- 
edged the  certificate,  and  their  successors,  shall  be  a  body  politic 
and  corporate.  It  requires  that  the  aggregate  amount  of  the 
capital  stock  of  the  company,  and  the  number  of  shares  of  which 
it  consists,  shall  be  stated.  But  it  does  not  require  that  the  inter- 
est of  the  subscribers,  respectively,  shall  be  set  forth.  That  most, 
therefore,  necessarily  be  fixed  by  some  agreement  separate  from  the 
certificate.    Such  an  agreement,  consummated  by  signing  the  cer- 
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tificate,  amounts  to  the  same  thing  as  subscribing  formal  articles 
of  association,  preliminary  to  organizing  a  corporation.  The  agree- 
ment and  the  certificate  constitute  but  one  transaction,  having  a 
single  object,  namely,  the  formation  of  the  corporation.  It  has 
long  been  held,  and  neyer,  I  believe,  been  disputed,  that  the  cor- 
poration, when  formed,  may  enforce  payments  of  the  subscriptions 
to  its  capital  stock  against  persons  who  subscribed  its  articles  of 
association,  before  the  corporate  body  had  a  legal  existence. 
Buffalo  d  Pittsburgh  R.  R.  Go.  v.  Hatch,  20  N".  Y.  161 ;  Burr  v. 
Wilcox,  %%  id.  561;  Strong  v.  Wheaton,  38  Barb.  622;  Ang.  ft  Ames 
on  Corp.  517,  et  seq.  It  was  with  this  rule  in  view,  probably,  that  the 
legislature  omitted  any  specific  provision  regulating  the  manner  of 
becoming  stockholders,  while,  at  the  same  time,  they  authorized 
the  capital  stock  to  be  paid  in,  one-half  thereof  within  one  year, 
and  the  other  half  within  two  years,  and  made  the  stockholders 
severally  liable  for  the  debts  of  the  corporation  to  an  amount  equal 
to  the  amount  of  stock  held  by  them  respectively,  until  the  whole 
amount  of  capital  stock  should  have  been  paid  in  (§  10),  and 
authorized  the  corporation  to  demand  from  the  stockholders, 
respectively,  payment  of  their  subscriptions,  on  pain  of  a  forfeiture 
of  their  stock  (g  6).  It  is  very  evident  from  these  provisions  that 
the  design  of  the  legislature  was  to  provide  protection  to  creditors 
by  devolving  personal  liability  on  the  stockholders,  and  to  give  to 
the  corporation,  for  the  indemnity  of  the  latter,  the  power  of  coerc- 
ing payments  of  subscriptions.  But  neither  of  these  objects  could 
be  accomplished  unless  there  were  some  means  of  ascertaining  who 
had  become  stockholders  and  the  amount  of  stock  held  by  any  of 
them,  besides  the  certificate  of  incorporation^  for  that  might  not 
show  the  names  of  all  the  stockholders  or  the  amount  of  stock  held 
by  any  of  them.  These  facts  might  be  established  by  proofs  of  pay- 
ments on  account  of  stock  and  the  taking  of  the  usual  stock  cer- 
tificates, but  that  kind  of  proof  would  not  be  as  satisfactory  as  the 
ordinary  mode  of  subscribing,  which  was  adopted  in  this  case. 
We  are  of  opinion,  therefore,  that  the  original  liability  of  the 
defendant,  as  a  subscriber  to  the  stock,  was  established. 
.  Stockholders  are  estopped  to  deny  the  lawful  existence  of  cor- 
porfktions  which  they  have  helped  to  create. 

These  views  would  require  us  to  direct  a  judgment  in  favor  of 
the  plaintiff,  but  there  are  other  facts  which  demand  consideration. 
Among  the  defenses  pleaded,  one  was  that  some  of  the  promote 
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era  of  the  company,  who  signed  the  certificate  of  incorpoiationy 
and    were    named   therein   as    trustees,    were    intrusted    with 
the    duty   of    purchasing    the    patent>right    under   which   the 
business    of    the    company   was    conducted;    that    they    pur- 
chased it,  in  fact,  of   themselves  and   their  associates  for  the 
corporation  for  the  price  of  $50,000,  whereas  the  real  price  was 
116,000,  and  that  the  difference  was  divided  between  them  and 
their  associates.    This,  if  true,  was  a  gross  fraud,  and  no  proof  of 
an  actual  iiftent  to  cheat,  beside  the  matter  itself,  in  such  a  case, 
is  requisite  to  invalidate  the  transaction.     The  persons  who  under- 
took the  duty  of  purchasing  the  patent  thereby  became  agents 
of  the  corporation  for  that  purpose    The  same  principles  are  appli- 
cable to  them  as  govern  the  relation  of  trustee  and  csatui  qu^ 
trust.    They  were  bound  not  to  do  any  thing  which  could  place 
them  in  a  position  inconsistent  with  the  interest  of  their  principal 
Agents  are  not  permitted  to  become  secret  vendors  of  property 
which  they  authorized  to  buy  for  their  principals  in  any  case,  except 
where  there  is  the  most  entire  good  faith  and  full  disclosure  of 
all  facts  and  circumstances,  and  absence  of  all  undue  influence, 
advantage  or  imposition.    Nor  will  an  agent  employed  to  purchase 
be  permitted,  unless  by  plain  and  express  consent  of  his  principal, 
to  make  any  profit  out  of  the  transaction.    Story's  Eq.  Jur.  315 ; 
'  DaUtf  V.  Wonham,  33  Beav.  154  ;  Bentley  v.  Craven,  18  Beav.  75 ; 
TyrreU  v.  Bank  of  London,  10  H.  L.  Cas.  26;  Bech  V.  Kantorotoicz, 
3  E.  &  J.  230.     If  those  who  made  the  purchase  for  $16,000  were, 
at  the  time,  acting  as  projectors  or  promoters  of  the  company,  they 
can  make  no  profit  at  the  company's  expense  by  a  purchase  and 
re-sale.    Foss  v.  Sarbottle,  2  Hare,  489 ;  Demmore  OH  Co,  v. 
Dentmore,  14  P.  F.  Smith,  49 ;   McEVimny^B  AdmWs  v.  Hubwl 
Oil  Co.,  11  id.  202.    The  injury  occasioned  by  the  alleged  fraud, 
however,  was  done  to  the  corporation  and  not  to  the  defendant 
It  Qonstitutes  no  defense  to  an  action  at  law,  brought  by  the 
corporation  or  its  r^eiver,  to  recover  his  subscription  to  the 
capital  stock.    The  only  mode  of   making  it  available  to  the 
defendant  would  be  by  a  bill  in  equity,  in  which  the  persons 
accused  of  the  fraud,  as  well  as  the  corporation,  would  be  neces- 
sary parties.     The  learned  judge,  however,  entertained  the  defense^ 
and,  in  submitting  the  case  to  the  jury,   charged  them  ''that 
the  fact  that  the  patent  was  owned  by  the  promoters  of  the 
company  at  the  time  the  defendant  was  induced  to  make  his  sab- 
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scriptioii  was  not  a  sufficient  defense,  unless  there  was  eyidenoe 
that  it  was  suppressed  with  intent  to  cheat  and  defraud/^  This, 
we  think,  was  erroneous,  and  if  the  defense  was  before  the  court, 
the  eiTor  was  material. 

We  are  also  of  opinion  that  the  learned  judge  erred  in  refusing 
to  submit  to  the  jury  the  question  whether  the  company  had  not, 
with  the  assent  of  the  defendant,  issued  the  stock,  for  which  he 
subscribed,  to  other  parties  who  had  receiyed  the  same  and  paid 
the  company  for  it.  There  is  eyidence  in  the  case  which  would 
haye  warranted  the  jury  in  finding  that' fact  in  fayor  of  the  defend- 
ant, and  we  haye  no  doubt  that,  if  so  found,  it  would  constitute  a 
complete  bar  to  this  action. 

The  motion  for  a  new  trial  must  be  granted,  with  costs  to  abide 
the  eyent. 

New.  trial  granted. 


MiLLiKAN  V.  New  York  OiarrRiLL  and  Hunsoisr  Biyer  Bail- 
road  Company. 

Negligence  —  railroad  train,    Paeeenger — intoxicated  pereon  entitled  to  eqf^ 
carriage. '    Verdict — on  conflicting  evidence  coneituive. 

Where  a  railroad  train  had  come  to  a  fall  stop  for  the  purpose  of  enabling 
paaeengers  to  alight,  and  without  notice  the  train  was  suddenlj  moved, 
causing  injury  to  those  alighting,  held,  that  it  was  immaterial,  upon  the  ques- 
tion of  negligence,  whether  such  motion  was  in  a  backward  or  forward 

•  direction.* 

Held,  also,  that  the  intoxication  of  an  injured  passenger,  while  proper  to  be 
considered  bj  ihe  jury  upon  the  question  of  contributory  negligence,  did  not 
exonerate  the  railroad  company  from  liability  for  the  injury. 

The  verdict  of  a  jury  on  conflicting  evidence  ought  not  to  be  disturbed, 
except  in  clear,  marked  and  exceptional  cases,  where  there  is  evidence  of 
'  passion,  prejudice,  partiality,  bias  or  palpable  mistake,  or  misconception  in 
respect  to  the  evidence. 

APPEAL  by  defendant  from  an  order  denying  a  new  trial  after  a 
yerdict  in  fayor  of  plaintiff. 
The  action  was  broaght  by  James  H.  Milliman  against  the  "Sew 
York  Central  and  Hudson  Biyer  Bailroad  Company  to  recoyer  dam- 
ages for  pei-sonal  injuries.    The  plaintiff  was  a  passenger  on  defend- 
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ant's  railroad,  and  had  purchased  a  ticket  from  Palmyra  to  Macedon, 
When  the  train  in  which  he  was  riding  had  reached  Macedon,  one 
of  defendant's  servants^  whose  duty  it  was  to  do  so,  called  out  the 
name  of  the  station.  Plaintiff  thereapon  undertook  to  alight^  when 
the  train,  without  notice^  moved  suddenly  backward.  Plaintiff 
was  thereby  thrown  under  the  cars  and  one  of  his  arms  was  cut  off. 
The  accident  took  place  about  midnight.  There  was  evidence  given 
tending  to  show  that  plaintiff  was  at  the  time  considerably  under 
the  influence  of  liquor^  and  not  entirely  competent  to  take  care  of 
himself.     Other  facts  appear  in  the  opinion. 

E.  €f.  Lapham,  for  appellant 

J.  H.  Camp,  for  respondent. 

Present — Mullik,  P.  J.,  E.  Dabwik  Smith  and  Moboak,  JJ. 

E.  Dabwik  Smith,  J.  None  of  the  exceptions  to  the  charge  of 
the  judge  were,  I  thinks  well  taken.  The  judge  had  stated  to  the 
jury  that  it  was  alleged  that,  -the  defendants  were  negligent  in  the 
operation  of  the  train  and  that  after  they  had  arrived  at  the  station 
and  had  given  the  signal,  and  after  the  train  had  been  stopped 
for  the  purpose  of  enabling  the  passengers  to  alight,  the  train 
was  suddenly  and  without  warning  moved,  and  the  plaintiff  was 
thrown  between  the  cars  and  sustained  injury ;  that  it  made  no 
difference  whether  it  was  a  motion  backward  or  forward  which 
occasioned  the  injury.  If  the  injury  was  occasioned  by  that,  the 
plaintiff's  case  was  made  out.  The  defendants'  counsel  excepted  to 
this  portion  of  the  charge,  so  far  as  it  stated  that  it  would  be  negli- 
gence for  the  train  to  move  either  backward  or  forward,  and  also  to 
the  refusal  of  the  judge  to  charge  upon  a  specific  request  'Hhat 
unless  the  train  was  backed  up  by  the  power  of  the  locomotive,  the 
same  being  re\ersed  for  that  purpose,  there  was  no  negligence  on 
the  part  of  th(}  defendant,"  and  also  asked  the  judge  to  chaige 
'Hhat  there  was  no  evidence  to  show  that  the  locomotive  was 
put  in  motion  backward  after  the  train  stopped." 

The  substance  of  the  complaint  and  the  allegations  of  negligence 
were,  that,  after  the  train  had  come  to  a  full  stop  and  the  plaintiff 
had  reached  the  door  of  said  car,  and  was  about  to  get  off  from  the 
same,  the  said  train  was  backed  by  a  sudden  jerk  and  with  greftt 
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force  without  warning  to  the  plaintiff,  and  he  was  thus  thrown  out 
and  injured.  The  point  of  the  allegation  was,  that,  by  a  sudden 
moyement  of  the  cars  at  the  precise  time  when  the  plaintiff  was  at 
the  door,  seeking  to  get  off,  the  plaintiff  was  thrown  between  the 
cars.  The  plaintiff  testified  that,  *'  as  he  stepped  into  the  door  and 
started  to  step  down,  the  cars  gave  a  jerk  back  and  the  car  pitched 
him  forward."  His  son,  who  was  with  him,  testified,  as  his  father 
was  just  stepping  from  the  door  to  the  platform,  the  train  gave  a 
jerk  back  and  then  ahead  again.  The  same  fact  in  respect  to  the 
jerking  of  the  car  was  testified  to  by  a  large  number  of  witnesses. 
It  was  in  respect  to  this  jerking  of  the  car  that  the  judge  said  that 
it  made  no  difference  whether  it  was  a  motion  backward  or  for- 
ward which  occasioned  the  injury.  And  I  think  this  was  correct. 
The  negligence  imputed,  and  the  only  negligence  upon  which  the 
action  was  sought  to  be  sustained,  consisted  in  this  sudden  move* 
ment  of  the  cars  after  they  had  come  to  a  full  stop  and  while  the 
passengers  were  getting  out  from  them.  This  question  of  fact 
was  fairly  tried  and  submitted  to  the  jury,  and  it  cannot  have  been 
essential  to  the  proper  determination  of  the  case  for  the  jury  to 
determine  precisely  how  it  occurred,  if  satisfied  that  the  ''sudden 
jerk  '^  of  the  cars,  as  stated  by  the  witnesses,  actually  took  place  at 
the  time  and  in  the  manner  stated.  The  substance  of  the  issue  was 
that  the  cars,  under  the  control  of  the  defendants'  serrants  actually 
did,  by  the  said  **  sudden  movement,"  cause  the  injury  in  question. 
About  this  fact  tKe  witnesses  could  not  be  mistaken,  and  it  was  really 
immaterial  whether  it  was  the  result  of  a  backward  or  forward 
movement  of  the  locomotive.  The  charge  of  the  judge  and  his 
refusals  to  charge  otherwise  than  he  did  on  this  point  was  substan- 
tially correct. 

The  charge  in  respect  to  the  question  of  the  intoxication  of  the 
plaintiff,  taken  and  considered  altogether,  was  sound  and  right.  The 
defendants  had  no  right  to  injure  the  plaintiff  by  any  negligence  on 
their  part  because  he  was  intoxicated,  if  such  were  the  fact.   There 
are  degrees  of  inebriation,  and  this  plaintiff  was  clearly,  upon  the 
evidence,  not  so  intoxicated  as  to  be  unable  to  take  care- of  himself, 
if  he  was  actually  in  any  respect  under  the  infiuence  of  intoxicating 
liqnors  at  the  time  when  he  was  injured.     The  question  was  doubt- 
less a  proper  one  for  the  consideration  of  the  jury,  so  far  as  it  re- 
lated to  the  ability  of  the  plaintiff  to  act  with  proper  care,  judg- 
ment and  discretion  in  and  about  the  defendants'  cars,  and  in 
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getting  on  and  ofl  the  same,  and  the  judge  in  substance  so  stated  to 
the  jury. 

Upon  the  merits  there  was,  as  the  judge  stated,  quite  a  conflict 
in  the  testimony,  and  in  such  cases  the  verdict  of  a  juiy  ought  not 
to  be  disturbed,  except  in  clear,  perhaps  I  should  say,  in  marked 
and  exceptional  cases,  where  there  is  evidence  of  passion,  prejudice, 
or  partiality,  or  bias,  or  palpable  mistake,  or  misconoeptioii  in 
respect  to  the  evidence.  The  jury  in  no  case  can  properly,  as  ui^ged 
by  counsel,  disregard  the  testimony  of  unimpeached  and  credible 
witnesses;  but,  in  every  case  of  a  conflict  of  testimony,  the  witneseeB 
generally  are  and  must  be  more  or  less  contradicted,  and  in  this 
sense  impeached.  In  such  cases  some  of  the  witnesses  must  neoeB' 
sarily  be  mistaken,  and  it  is  the  proper  and  particular  province  of 
the  jury,  with  the  witnesses  before  them,  to  determine  where  the 
truth  lies,  and  which  of  the  witnesses  are  best  entitled  to  be 
believed. 

This  court  doubtless  possesses  the  power,  and  constantly  exercises 
it,  to  review  the  evidence  in  cases  tried  by  a  juiy,  and  set  aside  ver- 
dicts when  they  are  manifestly  erroneous  and  against  the  decided 
weight  of  the  testimony,  but  this  power  obviously  should  not  be 
exercised  except  in  clear  and  palpable  cases.  It  is  a  power  which, 
in  the  first  instance,  can  most  properly  be  exercised  by  the  judge 
who  tries  the  cause.  He  is  much  better  fitted  to  pass  upon  the 
weight  of  the  testimony  and  to  determine  whether  the  verdict  is 
unwarranted  than  the  judges  sitting  in  bank  and  reading  the  e^- 
jdence  in  a  c£se  before  them,  without  a  view  of  the  witnesses  and 
the  benefit  derived  from  an  actual  contact  with  the  facts  and  cir- 
cumstances of  a  cause  as  developed  upon  the  triaL 

In  this  case  the  motion  for  a  new  trial  was  duly  made  before  ihs 
circuit  judge  who  tried  the  cause  and  was  by  him  denied.  We  see 
no  well-founded  reason  to  reverse  his  decision  upon  the  facts  or 
otherwise. 

The  order  denying  tiie  motion  for  a  new  trial  should,  therefore^ 
be  affirmed. 

Order  affirtMd. 
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EVAKQELICAL    LUTHERAN    St.  .  JOHN    ORPHANS*    HOME  V.    BUF- 
FALO Hydraulic  Association. 

ExeetUian — etuemeni  owMd  by  corporation  liable  to  tale  under, 

A  right  granted  to  a  corporation  to  enter  npon  landa  of  another  and  constroct 
a  dyke  and  excavate  a  canal,  held  liable  to  Bale  nnder  execution  npon  a 
judgment  against  such  corporation. 

APPEAL  by  defendants  from  a  judgment  in  favor  of  plaintiff 
entered  npon  the  report  of  a  referee. 
The  action  was  brought  by  the  Evangelical  Lutheran  St.  John 
Orphans'  Home  of  the  City  of  Buffalo  against  the  Buffalo  Hydraulic 
Association  and  others,  to  require  defendants  to  remove  a  dam 
which  they  were  constructing  across  Buffalo  creek  on  plaintiff's 
lands,  and  to  enjoin  them  from  constructing  such  dam.  The  Buf- 
falo Hydraulic  Association  was  incorporated  by  Laws  1827^  chap. 
58.  By  an  instrument  executed  by  Bobert  Troup  and  others,  who 
owned  the  lands  mentioned,  in  1828,  the  corporation  were  authorized 
to  take  possession  of  lands  upon  Buffalo  creek  and  to  construct  a 
dam  or  dyke  across  such  creek,  and  to  excavate  a  canal  for  the  pur- 
pose of  conveying  the  waters  of  said  creek  to  the  then  village  of 
Buffalo.  Under  the  authority  given  the  corporation  a  dyke  was 
built  and  a  canal  excavated,  and  the  works  were  for  some  time  main- 
tained. In  1852,  under  an  execution  issued  upon  a  judgment 
against  such  corporation,  all  the  real  estate,  rights  and  franchises 
of  said  corporation  were  sold  by  the  sheriff  of  Erie  county  to  one 
Heacock.  The  referee  found  that  the  canal  excavated,  however,  had 
been  in  places  filled  up  ;  that  the  water  had  ceased  to  flow  through 
it  entirely  since  1872,  and  that  the  same  had  been  abandoned 
for  the  purposes  mentioned  in  the  conveyance  from  Troup.  In 
1868,  Robert  Troup  and  others  conveyed  to  plaintiff,  a  corporation, 
the  iee  of  the  lands  upon  and  through  which  the  right  to  construct 
the  dyke  and  canal  was  given,  and  the  plaintiff  took  possession  of 
such  lands  and  erected  buildings  and  improved  them  for  its  own  uses. 
In  1873  the  defendants,  two  of  whom  claimed  to  have  acquired  the 
interest  purchased  by  Heacock,  but  whom  the  referee  found  to  have 
no  such  interest,  began  the  erection  of  a  dam  across  the  creek  at  a 
different  place  from  where  the  former  one  was  erected.    The  result 
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of  the  construction  of  such  dam  would  be  to  cut  off  the  exit  of  plain- 
tiif  from  its  buildings  over  a  private  way  which  had  been  in  ezistenoe 
over  forty  years^  and  to  otherwise  injure  plaintiff's  premises. 

Thayer  £  Benedict,  for  appellant. 

Oeorge  W,  Cothrauy  for  respondent. 

Present  —  Mullin,  P.  J.,  E.  Dabwin  Smith  and  Oilbebt,  JJ. 

GiLBEBT,  J.  It  is  not  important  to  inquire  whether  the  sabject 
of  the  grant  made  to  the  defendants'  Corporation  was  an  easement 
appurtenani;  to  the  estate  of  the  grantee^  or  was  in  gross.  In  either 
case  it  passed  by  virtue  of  the  sale  under  the  execution.  If  it  was 
'  a  servitude  imposed  on  the  estate  of  the  grantor,  for  the  benefit  of 
the  estate  of  the  grantee,  it  passed  as  being  incident  to  the  domi- 
nant estate,  or  as  appurtenant  thereto.  If  it  was  an  easement  in 
gross,  it  was  an  interest  in  lands  which  might  be  sold  separately 
from  any  other  estates  of  the  grantee.  The  description  of  the 
property  sold  and  conveyed  by  the  sheriff  would  embrace  an  ease- 
ment of  either  kind.  Angell  on  Water-courses,  §§  142,  143,  153  a; 
Goodrich  v.  Burbank,  12  Allen,  461 ;  Post  v.  PearsM,  22  Wend. 
425. 

That  the  sale  under  the  execution  was  a  valid  one  and  vested  the 
title  in  the  purchaser  we  think  admits  of  no  question.  The  corpo- 
i*ation  was  empowered  to  incur  debts,  and  it  was  capable  of  suing 
and  being  sued.     Laws  1827,  chap.  58,  §§  1,  10  ;  IE.  S.  556. 

The  tangible  property  of  a  corporation  like  the  defendant  is 
invested  with  no  immunity  from  seizure  and  sale  f6r  the  payment 
of  a  judgment  recovered  against  it  that  does  not  belong  equally  to 
individuals.  The  statute  makes  a  judgment  a  lien  on  the  real 
property  of  every  person  against  whom  it  shall  be  rendered  (Code, 
§  282),  and  authorizes  an  execution  for  the  enforcement  of  the 
same.  Id.,  §  283.  And  another  statute  provides  that  whenever  in 
the  Revised  Statutes,  or  in  any  other  statute,  the  word  ^'person"  is 
used,  bodies  incorporate  shall  be  deemed  to  be  included  (2  B.  S. 
778,  §  Jl),  and  such  probably  would  be  the  rule  without  the  stat* 
nte.  It  is  useless,  therefore,  to  inquire  whether,  as  the  appellant 
contends,  at  common  law  a  corporation  might  put  its  creditors  at 
defianoe  or  drive  them  into  a  court  of  equity  to  collect  their  debtSy 
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for  here  is  our  express  authority  for  a  sale  of  their  property  under 
an  execution,  and  no  reason  exists  why  their  property  should  be 
protected  against  such  a  sale.  The  provisions  of  the  Revised  Stat- 
utes relative  to  proceedings  against  corporations  in  equity  afford 
ample  protection  to  the  just  rights  of  other  creditors.  2  R.  S.  462. 
Their  corporate  franchises  are  not  the  subject  of  sale,  and  were  not 
sold.  The  corporation  may  still  exercise  them  in  connection  with 
any  other  property.  It  is  not  restricted  to  the  use  of  that  which 
was  sold. 

We  are  also  of  opinion  that  the  evidence  shows,  and  that 
the  referee  in  effect  has  found,  that  the  easement. was  abandoned. 
That  being  a  question  of  fact,  depending  upon  the  circumstances  of 
the  case,  and  time  not  being  absolutely  essential  to  establish  the 
fact,  the  decision  of  the  referee  is  conclusive.  2  Washb.  Real  Prop. 
454;  3  Kent's  Com.  419;  Wiggins  v.  McCleary,  49  N.  Y.  348;  Crosa- 
ley  V.  Lighiowler,  L.  R.,  2  Oh.  App.  483. 

The  question  whether  an  easement  acquired  by  grant  may  be 
abandoned  is  moreover  precluded  by  the  terms  of  the  grant  itself. 
The  right  to  terminate  the  servitude  in  such  an  event  was  thereby 
revoked  to  the  grantor.  That  right  passed  with  the  estate  con- 
veyed, to  the  plaintiffs,  and  has  been  duly  exercised  by  them. 

As  to  the  defendants  Oetz,  they  have  shown  no  title,  and  it  is 
quite  clear  upon  the  facts  presented  that  they  are  mere  trespassers. 

For  these  reasons,  and  without  considering  the  subordinate  ques- 
tions suggested,  we  think  the  judgment  should  be  affirmed^  with 

costs. 

Judgment  affirmed.    ' 


TAifT  Allbit  v.  Pabmebs*  Joint-Stock  Iksubanob  Gompaity. 

Insurance  — flre  policy — eandithns  iiu    Agency — no^ce  to  agent.    Waiver  — 

aiUhority  of  agent  to  make. 

A  fire  insurance  policy  contained  a  provision  that  in  case  of  loss  notice  to  the 
company  should  be  forthwith  given,  and, "  within  twenty  days  after  the 
loes,"  a  particular  statement,  etc.,  should  be  delivered,  and  another  provision 
that  nothing  less  than  a  written  agreement,  signed  by  an  officer  of  the  com- 
pany, should  operate  as  a  waiver  of  any  condition.  The  holder  of  the  policy, 
before  the  expiration  of  twenty  days  after  a  loss,  went  to  a  local  agent  of  the 
oompany,  who  had  previously  been  permitted  by  the  compaay  to  receive 
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proofs  of  loss,  for  the  parpose  of  famishing  the  particalar  statement,  eta, 
required,  and  was  told  by  such  agent  to  wait  until  the  adjuster  of  the 
company  came  around,  in  consequence  of  which  the  policy-holder  did  not 
furnish  the  statement  within  the  twenty  days.  Held,  that  the  agent  had 
authority  to  waive  the  condition  of  the  policy,  and  that  his  direction  to  the 
policy-holder  constituted  a  waiver  which  bound  the  insurance  company. 

• 

MOTION  by  defendant  for  a  new  trial  upon  a  case  and  excep- 
tions ordered  to  be  heard,  in  the  first  instance,  at  the  geneni 
term  after  a  verdict  for  plaintiff  at  the  circuit. 

The  action  was  brought  by  Cornelia  Van  Allen  against  The 
Farmers'  Joint-Stock  Insurance  Company,  upon  a  policy  of  insiu- 
anC'C  against  loss  by  fire  issued  by  defendant 

I'he  policy  in  question  contained  these  provisions  : 

'^AU  persons  insured  by  this  company,  and  sustaining  loss  or 
damage  by  fire,  shall  forthwith  give  the  company  notice  thereof  in 
writing ;  and,  within  twenty  days  after  the  loss,  shall  deliTcr 
a  particular  account  of  such  loss,  signed  and  sworn  to  by  them, 
stating,"  etc. ;  and  ^*  the  use  of  general  terms,  or  any  thing  less  than 
a  distinct,  specific  agreement,  clearly  expressed  in  writing  and 
signed  by  an  officer  of  the  company,  shall  not  be  construed  as 
a  waiver  of  any  written  or  printed  condition  or  restriction  of  this 
policy.*' 

The  insured  property  having  been  destroyed  by  fire,  the  plaintiff 
the  next  day  notified  the  local  agent  of  the  defendant,  through 
whom  the  insurance  was  effected,  of  such  loss,  and  he  gave  notice 
to  the  defendant  by  letter.  The  defendant's  secretary  wrote  the 
agent  that  nothing  could  be  done  until  defendant's  adjuster  came, 
which  was  communicated  to  plaintiff  about  two  or  three  days  after 
the  time  for  serving  proofs  of  loss  had  expired ;  the  adjuster  visited 
the  place,  saw  plaintiff,  and  told  her  that  the  company  paid  veij 
promptly,  but  that  it  would  take  four  weeks'  time  to  consider  and 
he  would  come  and  let  her  know.  Plaintiff  waited  the  four  weeb 
and  then  brought  this  action.  Such  other  facts  as  are  material 
appear  in  the  opinion. 

M,  Hopkins,  for  plaintiff. 

Pratt  <t  Brofon,  for  defendant. 

Present—  Mulliht,  P.  J.,  E.  Dabwik  Smith  and  Oilbebt,  JJ. 
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Q1LBBRT9  J.  The  jary  have  settled  all  questions  of  fact,  and  we 
are  called  upon  to  decide  two  points  only:  1.  Whether  the  notice 
of  the  loss  given  to  Willetts  was  sufficient  2.  Whether  the  act  of 
Willetts,  which  prevented  the  delivery  of  the  proofs  of  loss  within 
the  time  limited  by  the  condition,  was  binding  on  the  company. 

Whatever  may  be  the  rule  elsewhere  it  is  well  settled  in  this  State 
ttiat  a  general  agent  of  an  insurance  company  may  waive  the  per- 
formance of  conditions  inserted  in  the  policy  for  the  benefit  of  the 
company.  Ames  v.  N.  F.  Union  Ins.  Cb.,  14  N.  Y.  253;  Liddle 
v.  Market  Ins.  Oo.y  29  id.  184;  Benedict  v.  Ocean  Ins.  Oo.,dl  id. 
889 ;  Boeher  v.  WilliamsburgA  Ins.  Co.,  35  id.  131;  Bodine  v. 
Exchange  Fire  Ins.  Co.j  51  id.  117. 

No  evidence  was  given  by  the  defendant  of  the  actual  authority 
conferred  upon  Willetts.  All  that  appears  upon  that  subject  is 
that  he  was  a  local  agent.  That,  however,  conveys  no  idea  of  the 
extent  of  his  authority  to  act  within  the  prescribed  locality.  The 
term  ''local"  imports  no  restriction  of  his  power,  where  he  is 
authorized  to  act  at  all.  A  man  may  be  either  a  general  or  special 
agent,  and  yet  not  be  authorized  to  act  outside  of  the  district  to 
which  he  is  confined  by  the  terms  of  his  power. 

To  ascertain  the  nature  of  the  authority  of  Willetts,  therefore, 
we  must  have  recourse  to  his  acts,  as  agent,  done  with  the  assent 
of  the  company.  Upon  this  subject  the  evidence  is  that  he  had 
acted  as  the  agent  of  the  company  for  five  years.  He  received 
applications  for  insurance,  and  forwarded  them  to  the  company, 
who  thereupon  issued  policies  directly  to  the  assured.  He  collected 
premiums  and  received  noticed  of  losses.  All  the  negotiations 
preceding  the  issuing  of  the  policy  in  this  case  were  had  with  him. 
The  plaintiff  paid  him  the  premium.  The  company  i^Bceived  it  and 
sent  the  policy  to  her  by  mail,  with  the  name  of  Willetts  inscribed 
on  it  as  agent,  fie  received  the  notice  of  loss  in  this  case  and  sent 
it  to  the  company.  Ilie  company  made  no  objection  to  the 
service  of  it  upon  him,  but  acted  upon  it  as  a  v^id  notice.  We 
are  of  opinion  that  these  facts  establish  the  authority  of  Willetts 
to  receive  the  notice  of  loss,  aiid  that  the  plaintiff  complied  with 
the  condition  in  that  particular. 

The  requirement  tiiat  proofs  of  loss'  must  be  delivered  within 
twenty  days  is  part  of  the  same  condition.  It  contains,  however, 
no  designation  of  the  person  to  whom,  or  the  place  where,  such 
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proofs  mast  be  delivered.    Its  language  is  general,  and  only  requires 
that  they  must  be  delivered  within  twenty  days  after  the  loss. 

It  appears  that  the  plaintiff  went  to  WiUetts  three  days  before  the 
expiration  of  that  period  for  the  purpose  of  complying  with  that  con- 
dition, and  that  he  told  her  she  could  do  nothing  until  the  general 
agent,  meaning  Mr.  Peck,  the  adjuster  of  losses,  came,  and  directed 
her  to  go  home  and  rest  easy  until  Mr.  Peck  came  there,  when  he 
would  adjust  the  loss. 

We  think  the  plaintiff  had  a  right  to  infer  that  Willetts  had 
authority  to  give  these  directions  from  his  previous  acts,  which  had 
been  sanctioned  by  the  company,  especially  that  of  receiving  Che 
notice  of  loss.  The  authority  of  an  agent  to  bind  his  principal  by 
particular  acts  may  always  be  shown  by  evidence  that  acts  of  a 
similar  nature  had  been  done  by  him  previously,  and  had  received 
the  assent  or  sanction  of  his  principal.  No  reason  exists  why  the 
company,  after  sanctioning  the  act  of  receiving  the  notice  of  loss, 
should  be  permitted  to  deny  the  authority  of  Willetts  to  receive 
the  proofs  of  loss.  That  being  so,  he  was  authorized  to  give  the 
direction  respecting  them,  which  he  did,  or  to  waive  the  delivery  of 
them  altogether.  His  authority  in  that  respect  was  as  ample  as  that 
of  a  general  agent,  even  though  it  should  be  deemed  that  all  the  facts 
taken  together  were  insufficient  to  constitute  him  such  an  agent. 
The  authority  being  limited  by  a  narrower  range  of  functicms  of 
duties,  does  not  make  it  special.  It  may  be  as  general  in  regard  to 
those  as  if  it  were  in  name  and  in  fact  a  general  agency. 

Furthermore,  it  appears  that  Willetts  told  the  plaintiff  that  be 
had  written  to  Mr.  Peck,  and  that  the  latter  would  call  on  her  in  a 
few  days.  Mr.  Peck  did  call  on  her  a  few  days  after  the  time  lim- 
ited for  the  service  of  proofs  of  loss  in  behalf  of  the^company,  and 
made  no  objection  to  the  non-service  of  them.  It  appears  also  that 
he  reported  his  doings  to  the  company,  and  it  is  not  shown  that 
they  made  any  objection  to  his  acts. 

Under  these  eircumstances  we  think  the  company  are  estopped 
to  deny  that  Willetts  was  authorized  to  represent  them  on  the  occa- 
sion referred  to.  He  did  in  fact  represent  them,  and  the  bompany 
oy  their  conduct  held  him  out  as  possessing  the  power  of  a  general 
agent  in  the  matter  under  consideration.  If  in  point  of  fact  there 
was  a  lack  of  the  requisite  authority  to  bind  the  company,  thqr  and 
not  the  plaintiff  ought  to  suffer.  When  one  of  two  innocent  per- 
sons must  suffer  from  the  act  of  a  third,  the  loss  should  fall  on  the 
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one  that  enabled  him  to  inflict  the  injury.  There  is  no  reason  to 
doubt  that  the  plaintiff  would  have  deliyered  her  proofs  of  loss  in 
time  if  Willetts  had  not  deterred  her  from  so  doing.  The  whole 
doctrine  of  waiver  of  a  condition  before  forfeiture  rests  upon  the 
equitable  principle  of  estoppeL  After  forfeiture,  different  and 
stricter  rules  apply.  In  this  case  common  justice  requires  that  the 
waiver  by  Willetts  should  be  held  binding  on  the  company.  To 
hold  other  views  would  open  the  way  to  the  grossest  frauds  by 
insurers.    Story  on  Agency,  §§  56  to  62,  126. 

That  a  parol  waiver  of  a  condition  is  good,  notwithstanding  a 
provision  in  the  policy  that  nothing  but  a  written  agreement  signed 
by  an  ofScer  of  the  company  shall  have  that  eSect,  has  been 
expressly  adjudged.  Parker  v.  Arctic  Ins.  Co.^  1  N.  T.  Sup.  397, 
afl&rmed  by  Court  of  Appeals. 

For  the  reasons  stated,  we  think  the  judgment  should  be  afiirmed. 

Judgmmt  affirmed. 


Sbnboa  Natioit  of  Indians  v.  Hammond. 

r 

/dtahUorjf  6ontirucH(m — lava  reHoHng  to  Indian  reier9aH(m — OonttUutianal  law. 

The  provision  of  Laws  1878,  chapter  455.  section  1,  that  any  Indian  residing  on 
the  Cattaraugus,  etc.,  reservation  may  sell  or  dispose  of  timber  growing  on 
land  inclosed  and  occupied  by  him ;  hM,  not  to  be  inconsistent  with  or  repeal 
Laws  1847,  chapter  865,  section  20,  which  prohibits  white  men  from  cutting 
down  and  removing  trees  from  Indian  reservations. 

The  authority  of  the  legislature  to  pass  an  act  vesting  the  title  to  property 
owned  by  an  Indian  nation  in  its  collective  capacity  in  individual  Indians  of 
the  nation  questioned. 

APPEAL  by  defendant  from  an  order  at'  the  special  term  sus- 
taining  a  demurrer  to  the  answer. 
The  action  was  brought  by  the  Seneca  Nation  of  Indians  against 
George  Hammond.  The  complaint  alleged  as  a  cause  of  action  the 
unlawful  purchase  and  carrj^ng  away  from  the  Cattaraugus  reserva- 
tion of  a  quantity  of  cord  wood  contrary  to  the  proTisions  of  Laws 
18479  chapter  365,  and  demanded  judgment  for  twice  the  value  of 
the  property  taken.  , 

The  defendant  for  answer  denied  the  allegations  of  the  complaint 
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and  farther  alleged,  that  in  June,  1973,  certain  Indians,  membera 
of  the  Seneca  Nation  and  tribe,  were  residing  npon  said  reserration 
and  in  the  occupation  and  possession  of  certain  lands  thereon 
which  they  had  inclosed  by  good  substantial  fences,  and  which 
lands  they  had  respectively  occupied  and  improred,  and  which 
had  been  thus  inclosed  for  many  years.  That  said  Indiana, 
each  for  his  own  use  and  benefit,  sold  and  transferred  to  defendant 
trees  and  timber  then  being  and  growing  upon  his  lands  so  occupied 
and  fenced,  for  which  defendant  paid  to  each  Indian  the  full  Talne 
in  money,  and  afterward  cut  and  carried  away  such  trees  and 
timber. 

To  this  answer  plaintiffs  demurred  on  the  ground  that  it  did  not 
contain  facts  sufficient  to  constitute  a  defense.  The  demurrer  was 
sustained,  and  the  following  opinion,  which  was  adopted  at  general 
term,  was  delivered  at  specisQ  term: 

Babkeb,  J.  It  is  averred  in  the  plaintiffs'  complaint  that  the 
defendant  unlawfully  entered  upon  the  reservation  of  lands  belong- 
ing to  them  and  cut  and  carried  away  standing  trees  and  timber, 
and  they  seek  to  recover  double  the  value  of  such  trees  and  timber  in 
pursuance  of  the  provisions  of  section  22  of  chapter  365,  Iaws  of 
1847. 

In  the  second  clause  of  his  answer,  the  defendant  pleads  as  his 
justification  and  defense  that  the  lands  from  which  he  cut  and  took 
the  wood  and  timber  in  question  were  that  part  and  portion  of 
the  plaintiffs'  reservation  of  lands  which  is  situated  in  the  town  of 
Brant  in  the  county  of  Erie;  that  such  lands  were  and  for  over  twenty 
years  have  been  actually  inclosed  by  a  good  substantial  fence  and 
occupied  by  three  individual  Indians,  giving  their  names,  who  were 
members  of  said  nation  or  tribe  of  Indians;  and  that  they  for  their 
own  benefit  did  sell  and  dispose  of  such  standing  timber,  to  him, 
the  defendant,  and  that  he  paid  them  large  sums  of  money  there* 
for,  the  value  of  such  trees  and  timber;  that  in  pursuance  of  such 
purchase  and  sale  he  cut  such  trees  and  timber  into  cord  wood, 
and  removed  the  same  from  said  lands,  as  he  lawfully  might  do. 

In  considering  the  Questions  presented  on  this  demurrer  I  shall 
not  question  but  what  the  legislation  had  upon,  the  subject  is  within 
the  proper  power  and  sovereignty  of  the  State,  and  that  the  several 
acts  referred  to  are  valid  and  binding  laws  on  the  Seneca  nation  of 
Indians ;  that  the  acts  giving  permission  to  sell  standing  timber  on 
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Indian  reeerrations  within  the  State,  andcregnlating  the  same,  are 
not  any  infringement  upon  the  exolnsiye  jurisdiction  granted  to  the 
United  States  goyemment  to  regalate  trade,  traffic  and  commerce 
with  Indian  tribes.  In  this  instance  the  plaintiffs'  right  to  sue  in 
the  State  courts  and  the  measure  of  damages  they  seek  to  recoyer 
are  based  wholly  upon  State  laws.  The  seyeral  statutes  are  a 
series  of  police  regulations,  declaring  ceriain  transactions  with 
Indians  to  be  unlawf ul,  and  imposing  pains  and  penalties  for  doing 
the  forbidden  acts,  and  permitting  certain  kinds  of  contracts  to  be 
made  between  citizens  and  Indians,  and  declaring  them  lawfuL 

The  case  in  hand  comes  to  this  siiigle  question  :  Does  the  act  of 
1873,  chapter  455,  repeal  all  former  statutes  prohibiting  the  entry 
upon  Indian  lands  by  white  men  and  cutting  and  carrying  away 
iimber. 

In  yiew  of  preyious  judicial  determinations  and  legislatiye  enact- 
ments I  am  fully  satisfied  that  the  legislature  did  not  intend  by 
this  act  to  make  the  entry,  which  the  defendant  canfMsea  in  his 
answer,  lawful,  and  therefore  the  demurrer  must  be  sustained. 

Owing  to  the  unciyilized  condition  of  the  Indians,  it  has  been 
the  policy  of  the  State  of  New  York  to  preserye  and  protect  Indian 
lands,  and  the  natiye  forest  growing  thereon,  from  injury  and 
destruction  by  white  inhabitants.  To  forbid  all  entry  on  such 
lands,  for  the  purpose  of  cutting  and  carrying  away  growing  tim* 
ber,  and  at  the  same  time  under  restrictions  to  permit  the  Indians 
themselyes  to  remoye  timber,  manufacture  the  same  into  articles 
of  trade  and  currency,  and  to  yend  the  same  in  the  markets  of  the 
conntry. 

Particular  reference  to  treaties  or  general  statutes  containing 
these  prorisions  is  unnecessary,  for  they  haye  existed  for  a  period 
of  more  than  one  hundred  yeacs. 

The  defendant  relies  wholly  upon  the  prorisions  of  the  act  of  1878, 
chapter  455.  Section  Ist^  in  terms,  j)ermits  indiyidual  Indians 
residing  upon  either  the  Cattaraugus  or  Allegany  resenrations  to 
sell  or  dispose  of  for  his  own  benefit  any  timber  or  trees,  or  the 
manufacture  thereof,  being  or  growing  on  any  lands  actually 
inclosed  by  a  good  substantial  fence  and  occupied  by  him.  The 
repealing  clause  is  in  another  section,  and  in  these  words,  **  All 
proyisions  of  law  inconsistent  with  this  act  are  hereby  repealed.^' 

The  proyisions  contained  in  the  special  laws  of  1847,  chapter  365^ 
sections  20,  21  and  22;  and  chapter  150,  section  1,  Laws  of  1845^ 
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are  in  conflict  with  the  lawfulness  of  the  defendant's  act,  but  he 
insists  they  are  repealed  by  the  section  jnst  quoted. 

Section  19  of  the  act  of  1847  prqvided  that  any  Indian  residing 
on  said  reserrations,  having  land  allotted  to  him  as  by  said  act 
proTided^  may  sell  for  his  benefit  any  timber  or  trees  on  that  portion 
of  such  land  which  he  shall  actually  and  in  good  faith  clear  for  the 
purpose  of  cultivation. 

Section  20  of  the  same  act  gave  permission  to  individual  Indians 
residing  on  said  reservations  to  make  and  manufacture  shingles  or 
staves  from  timber  growing  on  the  lands  so  allotted  to  him,  or  on 
any  wild  land  not  allotted  to  other  individual  Indians,  and  that 
he  might  sell  and  dispose  of  the  same  for  his  own  benefit.  Bnt 
this  must  be  done  without  the  aid  or  assistance  of  any  white  man. 
The  same  section  also  provides  that  **  no  white  person  shall,  under 
the  pretense  of  being  hired  by  any  Indian,  or  any  other  pretense, 
be  employed  in  any  such  manufacture,  or  in  removing  any  timber, 
or  cutting  down  any  trees  for  that  purpose.*' 

In  the  year  1859  (chapter  294),  said  section  19  was  repealed, 
doubtless,  at  th6  instance  of  the  Indian  nation. 

The  law  of  1845  was  an  enabling  act,  giving  the  Seneca  Indians 
permission,  in  their  national  capacity,  to  maintain  suits  in  the  State 
courts  against  white  persons  for  injuries  to  and  trespasses  upon 
their  lands.  Theretofore,  in  virtue  of  other  laws,  like  suits  were  to 
be  instituted  by  certain  county  officials,  in  the  name  of  the  people, 
to  collect  penalties  for  trespassing  upon  or  taking  timbers  from 
these  lands.    1  B.  S.  209,  §§  72-76,  inclusive. 

The  said  first  section  of  the  act  of  1845  further  provided  that  the 
possession  of  pieces  of  lands  by  allottment  by  individual  Indians 
should  be  deemed  to  be  the  possession  of  the  nation;  that  no  action 
brought  by  the  nation  should  be  barred  or  defeated  on  the  ground 
that  land,  in  relation  to  which  the  action  was  brought,  was  in  the 
possession  of  any  individual  Indian;  nor  shall  any  license,  consent, 
lease,  agreement,  or  any  interest  whatsoever*  made  or  given  by  any 
individual  Indian,  be  received  in  evidence  in  any  such  action,  in 
bar,  defense,  or  mitigation  of  damages. 

Thus,  it  appears  that  at  the  time  of  the  passage  of  the  act 
of  1873,  by  special  laws,  as  well  as  by  general  statutes,  all  white 
persons  were  forbidden  to  enter  upon  Indian  lands.  They  could 
not  cut  and  remove  trees  growing  thereon  without  conunitting 
a  trespass. 
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Has  this  act  effected  a  repeal  of  all  these  laws  ?  If  they  are 
inconsistent  with  the  privilege  extended  to  individual  Indians, 
then  they  are  repealed  ;  but  if  the  benefits  and  advantages  intended 
to  be  conferred  can  be  fairly  enjoyed,  and  these  statutes  remain  to 
be  in  force,  then  they  are  not  repealed*  The  provisions  of  this  act 
are  similar  to  those  of  the  19th  section  of  the  act  of  1847,  which 
was  repealed  in  1859.  The  Indian  who  may  come  within  the  pro- 
visions of  this  law  can  do  just  what  the  act  sanctions,  to  wit : 
sell  and  dispose  of,  for  his  own  benefit,  trees  and  timber  being  or 
growing  on  the  lands  he  may  occupy;  and  it  cannot  with  reason  be 
said  that  it  is  inconsistent  therewith  to  hold  that  no  white  person 
shall  enter  upon  the  reservation  and  cut  down  or  draw  off  the  same 
under  a  purchase.  To  hold  that  he  might  would  sanction  a  serious 
invasion  upon  Indian  lands,  and  very  likely  lead  to  disturbance 
between  the  citizen  and  the  Indian. 

Under  section  19  of  the  act  of  1847,  a  similar  privilege  was 
enjoyed  under  a  restraint  that  no  white  man  should  assist  in  cut- 
ting and  removing  the  timber.  In  the  face  of  the  traditional 
policy  of  the  State,  and  the  wisdom  and  necessity  of  statutes, 
of  the  nature  and  purpose  of  those  now  claimed  to  be  repealed,  it 
cannot  be  judicially  held  that  they  are  inconsistent  with  the 
privilege  granted  to  a  member  of  the  Indian  tribe  under  the  late 
act  of  1873.  The  act  was  simply  to  determine  the  rights  and 
privileges  of  the  Indians  as  between  themselves,  not  in  the  least  to 
extend  privileges  to  whites.  If  such  was  the  purpose  of  the  legis- 
lature, it  would  have,  in  a  more  direct  and 'intelligent  manner, 
repealed  salutary  laws  that  had  existed  from  the  foundation  of  the 
government. 

The  demurrer  to  the  answer  is  sustained,  with  leave  to  the 
defendant  to  answer  over  on  paying  costs. 

William  W.  Hammond  and  J.  M.  Humphrey,  for  appellant 

James  G.  Johmon,  for  respondent 

Present  —  MuLLiN,  P.  J.,  E.  DARWiiir  Smith  and  Oilbbbt,  J  J. 

GiLBBBT,  J.  It  might  be  difficult  for  the  defendant  to  justify 
his  taking  of  property,  the  title  of  which  is  vested  in  the  Seneca 
Indians  in  their  collective  capacity,  under  an  act  of  the  legislature 
which  merely  authorizes  a  sale  by  individual  Indians.  For  it  is 
impossible  to  transfer  property  from  the  owner  to  another  by  act 
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of  the  legislatore  without  the  owner's  consent.  Growing  timber  ia 
part  of  the  realty  and,  as  we  understand^  the  plaintiffs  are  the 
owners  of  the  reservation  from  which  the  timber  in  this  case  was 
taken.    BlackmUih  t.  Fellaws,  7  N.  Y.  401. 

But,  as  this  question  was  not  raised  on  the  argument,  we  will  not 
further  discuss  it.  Assuming  that  the  vendors  were  competent  to 
sell  the  property  in  controversy,  the  question  is^  whether  the  defend- 
ant's entry  upon  the  reservation  and  the  mode  of  appropriating  the 
property  by  him  was  not  in  violation  of  law.  The  answer  states 
that  the  defendant  manufactured  the  timber  into  cord-wood  and 
took  and  carried  it  away  from  the  premises  of  the  individual  Indiana 
on  the  reservation  from  whom  he  purchased  it.  We  are  of  opinicm 
that  such  acts  were  illegal  for  the  reasons  set  forth  in  the  opinion 
delivered  at  special  term.  Section  20  of  the  act  of  1847  expreesly 
prohit)its  any  white  man  being  employed  in  any  such  manufacture, 
or  in  removing  any  timber  or  cutting  down  any  trees  for  that  pur- 
pose. Laws  1847,  chap.  365.  The  preceding  section  of  the  same  act 
authorized  individual  Indians  to  sell,  for  their  own  benefit,  trees 
and  timber  growing  on  those  parts  of  the  reservation  which  had 
been  allotted  to  them,  and  which  they  should  actually  and  in  good 
faith  clear  for  cultivation.  But  the  latter  section  was  repealed  in 
1859.  Laws  1859,  chap.  294.  In  1878,  the  legislature  passed  an  aet 
which,  in  substance,  so  far  as  the  question  before  us  is  involved 
therein,  restored  the  section  so  repealed  and  repealed  all  laws  inoon* 
sistent  with  that  act  Laws  1873,  chap.  455.  We  think  the  court 
below  very  properly  lield  that  section  20  of  the  act  of  1847  is  not 
inconsistent  with  the  act  of  1873.  Indeed  the  legislature,  by  insert- 
ing section  19  aforesaid  in  the  act  of  1847,  which  was  an  enactment 
to  the  same  effect,  declared  that  the  two  provisions  were  perfectly 
consistent  with  each  other. 

No  doubt  statutes  may  be  repealed  without  any  express  words,  or 
by  vague  and  indefinite  language  like  that  employed  in  the  act  of 
'1873.  Still  the  court  in  all  such  cases  are  bound  to  uphold  the 
prior  law,  if  the  two  may  stand  together.  Williams  v.  PoUer,  % 
Barb.  316. 

We  must  maintain  the  validity  of  our  own  legislation  in  respect 
to  the  Indians  who  are  inhabitants  of  the  State  until  some  conflict- 
ing legislation  of  congress  is  brought  to  our  notice. 

The  order  appealed  from  must  be  afl9rmed,  with  costs. 

Order  affirfMtL 
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Legacy^  hequeat  owr  ofunesohauOed  prineipal  taUd, 

A  l>eqa6Bt  of  the  inoome  of  a  fund  and  so  mndi  of  the  principal  aa  the  bene- 
fldary  shoald  need  for  her  snitable  maintenance,  and  whatever  might 
remain  after  her  death  to  her  children,  held  valid  and  the  beqneat  over  nol  * 
repognant.  • 

APPEAL  by  defendaatfl  from  a  jadgment  in  fayor  of  plaintiff 
entered  upon  the  deeifiion  of  the  oonri 

The  action  was  broQght  by  Hannah  J.  Bell  against  C^rgeWam 
and  others,  executors  of  the  last  will  and  testament  of  John 
Warn,  deceased,  to  recorer  a  legacy.  The  said  will  contained  the 
following :  *'  I  hereby  giye  and  bequeath  to  my  daughter 
Hannah  J.  Bell  $1,250."  A  codicil  to  the  will  contained  the  fol- 
lowing :  '*  The  sum  of  one  thousand  two  hundred  and  fifty  dollars 
bequeathed  to  my  daughter,  Hannah  J.  Bell,  by  my  said  will,  I 
attach  the  following  conditions  and  directions.  The  said  sum  of 
money  shall  be  invested  on  good  security,  and  the  interest  semi- 
annually paid  to  her  from  my  decease  during  her  life  ;  and  if  the 
said  Hannah,  by  reason  of  sickness  or  want,  shall  require  for  her 
support  any  of  the  said  principal  sum^  I  direct  my  executors  to 
pay  her  such  portion  or  portions  of  the  same,  from  time  to  time, 
as  she  may  require  or  need,  even  to  the  whole  amount  of  said  princi- 
pal sum.  If,  at  her  death,  any  of  the  principal  sum  remains,  I 
bequeath  the  same  to  her  children,  share  and  share  alike." 

It  was  admitted  that  the  plaintiff  was  in  good  health  and  did  not 
need  the  sum  bequeathed.  The  court  below  held  the  bequest  oyer 
void  and  that  plaintiff  was  entitled  to  the  principal  sum  given. 

H.  V.  Howland,  for  appellant. 

Wood  £  Rathbun,  for  respondent 

Present — MuLUir,  P.  J...  E.  Dabwik  Smith  and  Gilbbrt,  J  J. 

Gilbert,  J.  The  judgment  below  seems  to  have  proceeded  upon 
tiie  idea  that  the  codicil  did  not  qualify  the  gift  to  the  plaintiff 
contained  in  the  will.  To  this  we  cannot  assent.  The  will  and 
the  codicil  constitute  but  one  instrument  So  read  the  intention 
of  the  testator,  we  think  is  clearly  manifested.  It  appears  to  have 
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been  his  wish  to  give  to  the  plaintiff  only  the  income  of  the  fund, 
and  the  right  to  consume  so  much  of  the  principal  as  she  ahould 
need  for  her  suitable  maintenance^  and  to  give  to  her  children 
whatever  might  remain  of  the  principal  of  the  fund  at  her  death. 
The  codicil  changed  the  gift  from  an  absolute  one  to  a  qualified 
one  of  the  nature  stated.    There  is,  therefore,  no  repugnancy 
between  thenu    The  limitation  over  is  valid  and  effectuaL    The 
circumstance,  that  it  may  be  defeated  by  the  necessitieB  of  the 
plaintiff,  does  not  affect  it.    It  is  expressly  provided  by  statute, 
that  an  expectant  estate  in  lands  shall  not  be  adjudged  void  because 
it  may  be  defeated  in  that  way  (1  B.  S.  725,  §  33),  and  another 
statute  expressly  applies  the  same  rule  to  bequests  of  personal  prop- 
erty.   1  B.  S.  773,  §  2.   The  intention  of  the  testator  must  goYem. 
UpweU  V.  Hdlsey,  1  P.  Wms.  651;  Smith  v.  BMy  6  Pet  68;  NorrU  y. 
Beyea,  13  N.  Y.  273;  Trttstees  Th.  8em.  of  Auburn  v.  KMogg,  16  id. 
93;  ChrysHe  v.  Phyfe,  19  id.  351;  Taggart  v.  Murray,  53  id.  2^3. 
Such  was  the  rule  before  the  Bevised  Statutes.  Although  the  daugh- 
ter is  authorized  to  constime  the  property  bequeathed,  and  to  that 
extent  may  be  said  to  have  the  disposal  of  it,  yet,  being  evidently  given 
for  her  subsistence,  the  right  to  make  use  of  the  property  for  that 
purpose  is  in  the  nature  of  a  power  rather  than  an  ownership,  and  a 
gift  over  of  what  the  first  legatee  shall  leave  is  good.    Where  the  gift 
to  the  first  taker  is  absolute  in  its  terms,  or  where  the  use  only  of 
the  property  is  given,  and  the  property  is  such  that  its  use  is  its 
consumption,  the  gift  will  be  deemed  an  absolute  one,  and  a  gift 
over  would  be  void  for  repugnancy.     In  all  these  cases  the  test  is 
the  intention  of  the  testator.     That  will  determine  the  character  of 
the  gift.    Washb.  on  Beal  Prop.,  Bk.  2,  chap.  7,  §  5,  subd.  10,  11. 
In  Nbrris  v.  Beyea,  supra,  Dekio,  J.,  states  the  principle  appli- 
cable to  cases  of  this  kind.     '^  There  is,''  he  says,  '^  no  repugnancy 
in  a  general  bequest  or  devise  to  one  person  in  language  which 
would  ordinarily  convey  the  whole  estate,  and  a  subsequent  pro- 
vision that  upon  a  contingent  event  the  estate  thus  given  should  be 
diverted  and  go  over  to  another  person.    The  latter  clause  in  such 
cases  limits  and  controls  the  former''  (p.  284).     See  also  Terry  t. 
Wiygins,  47  K  Y.  512. 

We  have  examined  the  cases  cited  by  the  respondent,  but  liaye 
not  found  any  thing  in  them  in  conflict  with  the  words  expreeaed. 

The  judgment  must,  therefore,  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granied. 
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Beokea  Y.  Howabd. 
Im  pmdeni — to  tohom  noHce,    Igectment —  agaimt  whom  not  tnawUaiindbk. 

A  lit  pendent  only  relates  to  and  afibcts  voluntarj  alienatioivB  bj  the  defend* 
ant  pending  the  action,  and  has  nothing  to  do  with  parties  asserting  rights 
independent  of  and  adverse  to  that  of  defendant.  Accordingly,  held,  that  one 
acquiring  title  to  real  estate  under  a  comptroller's  deed  upon  a  sale  for  taxes 
was  not  bound  by  the  foreclosure  of  a  mortgage  given  by  a  former  owner  of 
such  real  estate,  and  that  the  purchaser  at  the  foreclosure  sale  could  not 
maintain  ejectment  against  the  holder  of  the  tax  title  in  possession. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintifF, 
entered  upon  a  decision  of  the  court. 

The  action  was  ejectment,  brought  by  Anson  H.  Becker  against 
George  Howard  and  another  to  recover  the  possession  of  certain 
lands.  The  court  below  found  the  following  facts  :  That  at  the 
time  of  the  commencemeut  of  this  action  the  plaintiff  was  seized 
in  fee-simple,  and  entitled  to  the  immediate  possession  of*  the 
lands  and  premises  mentioned  and  described  in  the  complaint, 
being  the  whole  of  farm  lot  number  twenty-five,  in  township 
one,  in  range  seven,  of  the  Holland  Land  Company's  land 
(so  called),  situate  in  the  town  of  Salamanca,  formerly  town  of 
Bucktooth,  in  the  county  of  Cattaraugus,  and  is  now  entitled  to 
the  immediate  possession  thereof.  That  at  the  commencement  of 
said  action  the  defendants  gave  out  and  pretended  that  they  had  a 
title  in  fee-simple  to  said  lands  and  premises,  and  were  entitled  to 
fhe  immediate  possession  of  the  same,  and  on  the  trial  of  this  action 
they  also  claimed  title  thereto,  and  the  right  to  the  possession 
thereof.  That  said  lands  and  premises  are  wild,  vacant,  unim- 
proved and  unoccupied  lands,  neither  party  to  this  action  ever  hav- 
ing been  in  the  use  or  occupation  of  the  same. 

Such  other  facts  as  are  material  appear  in  the  opinion. 

Sherman  S.  Rogers,  for  appellants. 

George  W.  Cothran,  for  respondent. 

Present  —  Mullin,  P.  J.,  B.  Dabwik  Smith  and  Mobqak;  J  J. 

E.  Dabwik  Smith,  J.  In  his  findings  of  fact  the  learned  judge 
who  tried  this  cause  at  the  circuity  besides  the  affirmative  finding 
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that  the  plaintiff  was  seized  of  the  premises  in  fee-simple,  found 
also  that  the  defendants  had  no  title  to  the  said  lands  and  premises, 
nor  any  right  to  the  possession  of  the  same,  or  any  part  thereof. 
These  findings,  it  seems  to  me,  were  erroneous. 

The  defendants  introduced  in  evidence  a  certificate  of  the  sale  of 
the  said  premises  made  by  the  comptroller  of  this  State  to  the 
defendants,  dated  November  24, 1866,  for  the  non-payment  of  taxes 
levied  thereon,  and  also  a  deed  from  the  comptroller  in  the  usual 
form,  made  in  pursuance  of  such  sale,  and  dated  February  16, 1869^ 
conveying  the  same  premises  to  the  defendants,  which  deed  was 
recorded  in  the  clerk's  oflice  of  the  county  of  Cattaraugus,  October 
16,  1869. 

This  deed  was  presumptive  evidence  that  the  sale  and  all  the  pro- 
ceedings prior  thereto,  including  the  assessment  of  the  land  and 
all  notices  required  by  law  to  be  given  previous  to  the  expiration  of 
the  two  years  allowed  to  redeem,  were  regular  by  the  express  terms 
of  the  statute.  The  necessary  force  and  effect  of  this  deed  was  to 
vest  in  the  defendants  the  title  to  these  premises  by  title  paramount 
to  the  plaintifiPs.  • 

Such  title  is  not  at  all  affected  by  the  plaintiff's  suit  to  foreclose 
the  Baldwin  mortgage,  or  by  the  lis  pendens  filed  in  said  suit.    A 
lis  pendens  filed  under  the  statute  only  relates  to  and  affects  volun- 
tary alienations  of  property  pending  a  suit  in  respect  to  it  by  or 
from  the  defendant  in  the  action.    It  is  constructive  notice  to  any 
such  grantee,  or  the  perscms  dealing  with  the  defendant  in  the  action^ 
and  has  nothing  to  do  with  independent  parties  asserting  their  own 
adverse  rights  in  respect  to  the  property.    Harrington  v.  SladSy  3ft 
Barb.  161;  Sears  v.  HyeTy  1  Paige,  ^^\  Stuyvesaniy.  EaU,  2  Bub. 
Ch.  151;  Stuyvesant  v.  Honey  1  Sandf.  Ch.  419.    The  doctrine  of  Km 
pendens  applies  only  to  persons  who  might  be  made  parties.    Hofp-' 
kins  V.  McLaren^  4  Cow.  667;  Parks  v.  Jackson^  11  Wend.  442.    Per- 
sons claiming  in  hostility  to  a  mortgage,  or  by  title  prior  or 
mount,  are  not  proper  parties  to  a  foreclosure  of  such  mortgage, 
cannot  be  affected  by  the  decree  unless  they  come  in  and  voluntas 
rily  submit  to  litigate  their  rights  in  such  action  {Coming  v.  Smith, 
6  N.  Y.  82;  Lewis  v.  Smith,  9  id.  502),  and  such  parties  catui&ot 
be  affected  by  a  lis  pendens  filed  in  such  action. 

The  defendant's  rights  arose  at  and  relate  to  ^e  time  of  his  pox- 
chase  at  the  tax  sale,  which  was  November  24, 1866,  and  before  tlie 
commencement  of  the  foreclosure  suit  and  the  filing  of  the  If^ 
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denB,  which  was  filed  Augnst  17,  1868.  The  defendants  had  their 
certificates  of  sale  in  hand  when  the  said  suit  was  commenced,  and 
had  paid  to  the  comptroller  the  parchase-money  for  said  land,  and 
had  an  initiate  right  to  a  deed  thereof,  provided  the  same  was  not 
redeemed  according  to  the  statute  before  the  expiration  of  the  two 
jears  from  the  date  of  their  certificate,  which  period  expired  on 
November  24,  1868,  subject  only  to  the  right  of  the  plaintiff  in  the 
said  foreclosure  «uit,  or  other  assignee  of  said  mortgage,  before  the 
sale  in  such  action,  or  of  the  plaintiff  in  this  action,  to  redeem  said 
premises  within  six  months  after  service  of  notice  requiring  them 
so  to  do,  by  the  defendants,  according  to  the  provisions  of  the  76th 
and  77th  sections  of  said  act  of  1855. 

Section  63  of  said  statute  provides  that  if  no  person  should 
redeem  such  land  within  two  years  after  the  sale,  the  comp- 
troller should  at  the  expiration  thereof  execute  to  the  purchaser, 
his  heirs  or  assigns,  in  the  name  of  the  people  of  this  State,  a  con- 
veyance of  the  real  estate  so  sold,  which  should  vest  in  the  grantee  ' 
an  absolute  estate  in  fee-simple,  subject  to  all  claims  of  the  State 
for  taxes  thereon,  or  other  liens  br  incumbrances. 

Such  is  the  defendants'  deed  and  its  effect.  They  acquired  by 
the  comptroller's  deed  the  fee-simple  in  the  lands,  subject  to  the 
lien  of  the  plaintiff's  mortgage,  which  said  section  76  declares 
shall  not  be  affected  by  such  sale  except  as  provided  in  the  next 
section  79,  if  the  plaintiff  or  other  party  interested  in  said 
mortgage  should  fail  to  redeem  in  six  months  after  notice  so 
to  do,  in  which  dbse  such  lien  is  absolutely  extinguished. 

The  rights  of  the  parties  I  conceive  to  be  precisely  the  same  in 
legal  effect  as  they  would  have  been  if  the  State  had  had  a  mort- 
gage for  the  tax  on  this  land  prior  to  the  Baldwin  mortgage,  and 
had  duly  foreclosed  said  mortgage  and  sold  the  premises  upon  the 
foreclosure  sale  to  the  defendants  subject  to  the  Baldwin  mortgage, 
or  omitted  to  make  the  mortgagee  or  the  assignees  of  said  mort- 
gage parties  to  such  foreclosure.  In  sach  case  the  legal  title  to  the 
premises  would  have  passed  to  the  defendants,  subject  to  the  rights 
of  the  assignee  or  owner  of  the  Baldwin  mortgage  to  redeem  from 
such  sale. 

Such  rights  the  plaintiff  doubtless  acquired  by  the  purchase  at 
the  foreclosure  salb.  He  has  acj^uired  and  possesses  the  rights  of  a 
subsequent  mortgagee  unforeclosed  where  the  title  is  vested  in  a 
purchaser  under  a  prior  foreclosed  mortgage.    He  is  simply  a  mort- 
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gagee,  and  as  each  cannot  maintain  an  action  of  ejectment  till  he 
has  extinguished  the  prior  title  of  the  defendants. 

These  views  inyolve  the  reversal  of  the  judgment  and  the  grant- 
ing of  a  new  trial,  with  costs  to  abide  the  event. 

Judgment  reversed  aud  new  triai  granted. 


Nicholas  y.  Kbw  Yobk  OsirrBAL  aud  HiTDsoisr  Btver  BajlboAd 

Company. 

Chmmen  carrier  —  maif  eaniraei  againet  UabilUy  frem  negligence. 

The  plaintiff  shipped  by  defendant's  railroad  on  the  4th  of  March  perishable 
property  liable  to  be  destroyed  by  freezing.  At  the  time  of  shipment  he  exe- 
cuted a  release  to  defendant  from  liability  for  loss  or  ^  damage  to  perishable 
property  of  all  kinds  occasioned  by  delays  from  any  cause  or  change  of 
weather,  or  loss  or  injury  by  fire  or  water,  heat  or  cold."  HM^  that  the 
defendant  was  relieved  from  liability  for  a  loss  by  freezing  occasioned  by 
the  negligence  of  defendant's  servants. 

APPEAL  by  defendant  from  an  order  at  special  term  denying 
new  trial  after  verdict  for  plaintiffs  at  the  circuit. 
The  action  was  brought  by  George  W.  Nicholas  and  another 
against  the  New  York  Central  and  Hudson  River  Bailroad  Oom- 
pany  to  recover  damages  for  loss  of  a  quantity  of  quince  stock 
claimed  to  have  been  destroyed  by  frost  through  the  negligence  of 
the  defendant.     The  stock  was  shipped  in  New  York,  March  4, 
1872,  and  consisted  of  fifteen  cases  of  trees  which  were  delivered 
to  the  defendant  on  that  day  and  arrived  at  Geneva,  the  place  of 
destination,  on  the  12th  of  the  same  month.     The  proofs  show 
that  a  heavy  snow  storm  began  on  the  said  4th  of  March  and  con- 
tinued for  several  days  thereafter,  blocking  up  the  defendant's  road 
westwardly  of  XJtica  and  at  Syracuse  particularly,  accompanied  by 
very  cold  weather.    When  the  property  was  delivered  at  the  defend- 
ant's depot  in  New  York  the  plaintiffs  executed  an  instmment  of 
release  which  recited  the  fact  of  the  said  shipment,  and  released  the 
defendant  among  other  things  from  all  liability  for  any  loss  or 
'^  damage  to  perishable  property  of  all  kinds  occasioned  by  delays 
from  any  cause  or  change  of  weather,"  also  for  '^  breakage  or  chid* 
ing,  or  loss  or  injury  by  fire  or  water,  heat  or  cold.'' 
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At  the  close  of  the  evidence  the  defendant's  counsel  asked  the 
court  to  nonsuit  the  plaintiffs  on  the  ground  that^  by  the  terms  of 
the  said  contract,  the  defendant  was  absolutely  discharged  from  the 
claim  of  damages  mentioned  in  the  complaint,  irrespectiye  of  the 
question  as  to  whether  it  was  occasioned  by  the  neglect  of  the 
defendant  or  otherwise,  and  also  asked  the  court  to  direct  a  ver- 
dict for  the  defendant  on  the  same  ground,  which  motions  the 
court  denied,  respectively,  and  the  defendant's  counsel  duly 
excepted  to  such  decisions.  The  case  was  submitted  to  the  jury, 
who  found  a  verdict  for  the  plaintiff  for  $2,000  damages. 

The  defendant's  counsel  excepted  to  the  charge  upon  the  same 
ground  stated  in  the  motion  for  a  nonsuit,  and  moved  for  a  new 
trial  at  special  term,  which  was  denied. 

JS.  0.  Lapham,  for  appellant. 

F.  SiUf  for  respondent. 

Present — Mullik,  P.  J.,  E.  Dabwik  Smith  and  Mobgak,  JJ. 

E.  Daswin  Smith,  J.  The  issue  submitted  to  the  jury  was 
simply  whether  the  loss  of  the  plaintiffs'  quince  stock  was  caused 
by  the  defendant's  negligence.  The  judge  stated  to  the  jury  that 
the  gist  of  the  action  was  the  alleged  negligence  of  the  defendant, 
and  that  if  they  came  to  the  conclusion  in  view  of  all  the  evidence 
that  the  freezing  and  the  injury  to  the  trees  was  the  result  of 
neglect,  of  the  want  of  due  care  on  the  part  of  the  employees  of 
the  railroad  company,  the  plaintiffs  were  entitled  to  regover. 

No  complaint  is  made  that  the  judge  did  not  direct  or  allow  the 
jury  to  take  into  consideration  cjl  the  facts  relating  to  the  snow 
storm  and  the  extreme  cold  weather  accompanying  the  same,  so  far 
as  such  facts  furnished  an  excuse  for  delay  in  the  delivery  of  said 
property  and  repelled  the  charge  of  negligence.  The  verdict  of  the 
jury  must,  therefore,  be  deemed  a  conclusive  finding  against  the 
defendant  on  the  issue  of  negligence.  The  only  question  for  our 
consideration  is,  therefore,  the  same  raised,  discussed  and  decided 
at  the  circuit,  whgther  the  instrument  of  release  executed  by  the 
plaintiffs  excludes  this  question  of  negligence  and  discharges  the 
defendant  from  all  loss  and  damages  consequent  therefrom. 

It  is  well  settled  in  this  State  and  country  that  a  common  carrier 
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may  by  express  contract  limit  his  common-law  liability  as  an  insurer. 
In  respect  to  property  receiyed  by  him  for  transportation,  as  against 
all  loss  and  damage  however  occasioned,  except  as  against  hia  own 
personal  negligence  or  fraud.  The  cases  in  this  State  which  assert 
and  sustain  this  doctrine,  to  wit.:  Dorr  v.  If.  J*  Sieam  Nm, 
Oo.;  11  N.  Y.  486;  Parsons  t.  MotUeath,  13  Barb.  353;  Wells  v.  Ni 
T.  Cent.  R.  R.  Co.,  26  id.  641,  and  24  N.  T.  184;  SmUh  v.  N.  Y.  O. 
R.  R.  Co.y  29  Barb.  132,  and  24  N.  Y.  222;  Bissdl  v.  K  Y.C.R.R. 
Oo.y  29  Barb.  602,  and  25  N.  Y.  442;  Poucher  t.  N.  Y.  C.  R.  R.  Co.^ 
49  id.  263;  Perkins  v.  N.  Y.  C.  R.  R.  Co.,  24  id.  196,  and  others 
have  recently  been  reviewed  and  considered  in  the  United  States 
Supreme  Oourt,  in  the  case  of  Railroad  Co.  v.  Lockwood,  17  WalL 
366,  in  an  elaborate  opinion  by  Judge  BBA.DLsr,  in  which  he 
questions  the  soundness  of  these  cases  so  far  as  they  allow  the  car- 
rier to  exonerate  himself  by  contract  from  his  own  negligence  or 
that  of  his^  servants. 

If  the  courts  of  this  State  have  erred  in  relaxing  too  far  the  rule 
of  the  common  law  on  this  point,  they  have  done  so  in  a  large 
degree  from  respect  to  the  decisions  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  N,  J.  Steam  JSfav.  Co.  v.  Mer- 
chants? Banky  6  How.  (U.  S. )  344,  which  they  have  generally  fol- 
lowed and  regarded,  as  it  is  the  leading  case  on  this  subject.  The 
cases  in  this  State  have  uniformly  held  that  a  contract  of  a  carrier, 
exempting  himself  from  liability  for  loss  or  injury  in  the  carriage 
of  goods,  should  not  be  deemed  to  include  negligence  by  any  general 
words,  nor  unless  the  contract  in  clear  and  explicit  terms  embraces 
negligence.  In  this  particular,  too,  they  have  followed  the  case  of 
N.  J.  Steam  Nav.  Co.  v.  MercTux/nis'  Bank,  supra,  in  which  Judge 
NsLSOK  said,  at  page  383:  ''If  it  is  competent  at  all  for  a  carrier 
to  stipulate  for  the  gross  negligence  of  himself  and  his  servants  or 
agents  in<  the  transportation  of*  goods,  it  should  be  required  to  be 
done  at  least  in  terms  that  would  leave  no  doubt  as  to  the  meaning 
of  the  parties.'' 

The  release  in  this  action  set  up  by  the  defendant  does  not  by 
its  terms  embrace  negligence  or  purport  to  discharge  the  defendant 
from  loss  or  damage  caused  by  or  resulting  from  the  negligence  of 
the  defendant,  its  agents  or  servants.  The  question,  therefore, 
arising  upon  such  release  is,  whether  it  does  not  necessarily 
embrace  negligence,  to  give  it  any  real  or  practical  effect.    It  most 
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do  80,  as  Judge  Kelsok  states  the  role  ^^in  terms  that  would  leaye 
no  doubt  as  to  the  meaning  of  the  parties. '^ 

In  the  said  instrument  of  release,  the  plaintiffs,  in  express  terms, 
'^  releases  the  defendants  from  liability  for  loss  or  damage  to  perish- 
able property  of  all  kinds,  occasioned  by  delays  from  any  cause  or 
change  of  weather, '^  also  from  damages  or  loss  from  '^breaking  or 
chafing,  or  loss  or  injury  by  fire  or  water,  heat  or  cold."  The  loss 
or  damage  in  this  case  was  clearly  occasioned  hy  delays,  by  change  of 
weather  and  by  cold.  All  three  of  these  elements  or  causes  of  loss^ 
and  damage  are  expressly  mentioned  in  the  release,  and  are  particu- 
larly and  expressly  released  and  discharged. 

It  is  difficult  to  give  any  force  to  these  terms  in  the  release  which 
shall  leave  the  defendant  liable  for  negligence  from  such  causes. 
The  property  was  perishable.  The  defendant  in  respect  to  such 
property  would  not  be  liable  at  common  law  for  loss  by  heat  or 
cold,  unless  it  or  its  servants  were  guilty  of  some  negligence  in 
its  care  or  dispatch.  For  mere  delay  in  its  transportation,  the 
defendant  is  discharged.  This  was  really  the  only  ground  of 
complaint  and  would  constitute  the  only  basis  for  a  cause  of  action 
independent  of  this  release.  While  these  trees  were  in  the  process 
of  transportation  by  the  carrier,  they  were  injured  and  destroyed 
by  coldy  by  change  and  severity  of  weather.  This  was  an  act  of 
God  against  which  the  defendant  could  not  guard,  and  in  respect 
to  which  it  was  not  responsible. 

The  case  seems  to  me  to  fall  completely  within  the  rule  asserted 
in  Cragin  v.  New  York  Central  R.  E.  Co.,  51  N".  Y.  61.  In  that 
case  the  contract  stipulated,  in  regard  to  a  lot  of  hogs  transported 
from  Buffalo  to  Albany  by  the  defendant,  "that  the  defendant 
should  not  be  liable  for  any  loss  or  damages  which  might  be  sus- 
tained by  reason  of  any  delays  or  in  consequence  of  heat,  sufloc»- 
tion  or  ill  effects  from  being  crowded."  The  hogs,  for  the  loss  of 
which  the  action  was  brought,  died  from  the  effects  of  heatt  the 
result  of  the  negligence  of  the  defendant's  agents,  in  not  watering, 
wetting,  washing  and  cooling  off  said  hogs  on  the  way  to  their 
destination.  The  Gommission  of  Appeals  held  that,  to  give  any 
effect  to  this  stipulation,  it  must  be  held  to  be  intended  to  exempt 
the  defendant  from  negligence  in  consequence  of  which  the  hogs 
died  from  heat. 

I  do  not  see  how  the  two  cases  can  be  distinguished.  The  damage  in 
this  action  was  the  result  of  cold,  and  in  the  case  of  Orcein  v.  If. 

Vol.  VI,  N.  Y.  Rep.— 77 
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T.  G.  B.  R.  Co,,  it  was  the  result  of  heat.  The  parties  must  have 
intended  that  the  release  should  have  some  efFect  The  particular 
risks  are  specified  in  the  release,  and  the  contract  must  be  applied 
to  the  risks  particularly  named,  and  to  which  the  property,  at  that 
season  of  the  year,  when  it  was  made,  was  especially  exposed. 

The  plaintiffs  stipulated  that,  in  consideration  that  the  defendant 
received  and  carried  such  property,  liable  to  extra  hazard,  at  ordi- 
nary tariff  rates,  to  release  it  from  the  risks  in  question.  ThiB 
release  should  be  considered  and  construed  like  all  other  contracts, 
in  view  of  the  facts  existing  when  it  was  made.  The  plaintiffs' 
quince  trees  were  presented  for  shipment  at  the  defendant's  depot 
in  !New  York,  on  the  4th  of  March.  They  were  perishable  property 
and  were  liable  to  be  injured  or  destroyed  by  freezing.  It  was 
essential,  therefore,  to  their  preservation  that,  in  the  then  state  of 
weather,  which  was  very  cold  and  growing  colder,  they  should 
be  forwarded  to  their  place  of  destination,  where  they  could  be 
housed  and  protected  with  dispatch.  The  defendant's  agents, 
understanding  these  facts  as  well  as  the  plaintiffs,  acted  in  reference 
to  them,  and  caused  the  car  containing  these  trees  to  have  attached 
to  it  a  large  card  nailed  to  the%door,  marked:  "^Perishable 
property.  Hurry  through.  This  car  mtcst  not  be  detained;"  and 
also,  ^^  If  this  car  is  disabled,  transfer  the  property  and  hurry  for- 
ward;" also  one  other  large  card,  marked  :  "  Trees  — perishable. 
Hurry  through" 

These  cards  indicate  the  exigency  of  the  case  as  relating  to  said 
trees,  as  understood  by  both  parties  at  the  time.  With  the  knowl- 
edge that  these  instructions  were  thus  given,  and  upon  the 
assumption  that  they  would  be  observed  and  obeyed  by  the  agents 
and  employees  of  the  defendant  with  ordinary  care  and  diligence, 
the  plaintiffs  might  not  unreasonably  execute  the  release  in  ques- 
tion, and  take  upon  themselves  all  the  risks  attending  the  trans- 
portation of  said  trees  from  New  York  to  Geneva.  At  least  the 
release  was  executed  by  them  under  these  circumstances,  and  is 
before  us. 

We  can  only  hold  that  it,  by  its  explicit  terms,  does  clearly  and 
necessarily  include  all  negligence  committed  by  the  agents  and 
employees  of  the  defendant  in  the  charge  and  transportation 
of  said  property,  which  occasioned  its  loss. 

If  the  Supreme  Court  of  the  United  States  is  right  in  the  view, 
as  stated  in  one  of  the  conclusions  in  the  case  of  Railroad  Co.  t. 
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Lockwood,  supra,  that  it  is  not  just  and  reasonable^  in  the  eye  of  the 
law,  for  a  common  carrier  to  stipulate  for  exemption  from  respon- 
sibility for  the  negligence  of  himself  or  his  servants,  the  law  can 
now  only  be  changed  in  this  State  by  au  act  of  the  legislature  as  it 
has  been  in  England  by  an  act  of  Parliament,  passed  in  1854,  called 
the  Bailway  and  Oanal  Traj£c  Act, 

The  order  denying  the  motion  for  a  new  trial  must,  therefore, 
be  reversed,  and  a  neW  trial  granted,  with  costs  to  abide  the 

event. 

Order  reversed,  and  new  trial  granted* 


Belkkap  v.  Bendeb. 


SUOtUe  of  flrauds  — promise  to  pay  debt  of  cmather.    Trust — uihen  action  do6$ 

not  lie  agair^t  truetee, 

A  parol  promise  to  paj  the  debt  of  another  is  not  rendered  valid  nnder  the 
statute  by  the  fact  that  the  party  promieing  reoeives  a  good  consideration 
therefor. 

A  continuance  by  an  employee  of  A  to  work  forB  at  the  price  paid  by  A,  Tuld 
not  a  good  consideration  for  a  promise  by  B  to  pay  the  employee  the 
amount  due  him  for  work  done  for  A. 

W.  sold  and  transferred  to  defendant  certain  logs,  the  defendant  agreeing 
to  manufacture  the  logs,  and  out  of  the  proceeds  to  pay-the  amount  due 
from  W.  to  his  workmen,  which  meant  a  debt  due  plaintiff.  Held,  that 
plaintiff  could  not  maintain  an  action  upon  a  promise  by  defendant  to  pay 
the  amount  due  plaintiff  from  W.,  but'  could  only  require  defendant  to 
account  for  the  property  received  as  trustee,  after  the  manufacture  and 
disposition  of  such  property. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  verdict  of  a  jury. 
The  action  was  brought  by  Andrew  J.  Belknap  against  Wendell 
M.  Bender  to  enforce  a  promise  which  the  plaintiff  claimed  that 
the  defendant  had  made  to  pay  a  debt  due  and  owing  to  the 
plaintiff  from  a  firm  by  the  name  of  Ward  &  Van  Vicker.  The 
plaintiff  had  performed  work  and  labor  for  said  Ward  &  Van 
Vicker  in  sawing  lumber  for  them  at  a  mill  which  he  was  running, 
to  the  amount  of  tl,400  or  tl,500.  The  lumber  manufactured 
for  which  such  debt  was  owing  had  been  delivered  to  said  Ward  & 
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Van  Vicker,  and  had  been  shipped  by  them.  Said  Ward  &  Van 
Vicker^  being  embarrassed  and  in  debt  to  the  defendant,  sold  out 
to  him  their  logs  not  manufactured  at  said  mill,  and  the  defend- 
ant applied  to  the  plaintiff  to  continue  to  work  said  mill  and  manu- 
facture said  logs  at  the  same  rate  he  had  receiyed  from  said  Ward 
&  Van  Vicker,  and  the  plaintiff  claims  that  the  defendant  told 
plaintiff  if  he  would  keep  right  on  running  the  mill  he  would  pay 
plaintiff  just  the  same  he  had  been  receiving,  and  said  also  ^^tbat 
he  had  made  arrangements  with  Ward  &  Van  Vicker  to  pay  the 
plaintiff's  debt,  and  that  he  would  pay  him  the  back  pay  that  was 
coming  to  him."  The  plaintiff  continued,  and  worked  up  the  logs 
at  the  mill,  for  which  the  defendant  fully  paid  him,  but  denied  any 
obligation  to  pay  the  amount  previously  owing  to  plaintiff  from  said 
Ward  &  Van  Vicker. 

It  appears  that  on  the  20th  of  August,  1872,  said  Ward  &  Van 
Vicker,  by  an  instrument  in  writing,  sold  and  transferred  the  said 
mill  and  all  therein,  including  logs  then  lying  in  the  yard  adjacent 
to  be  manufactured,  and  the  proceeds  were  to  be  applied  to  pay 
certain  debts  of  the  said  Ward  &  Van  Vicker  therein  specified, 
amounting  to  about  $1,500,  among  which  was  a  payment  of  back 
wages  due  the  men  for  the  month  of  July.  This  provision,  it  was 
understood,  was  in  favor  of  the  plaintiff  and  the  men  in  his  employ. 

This  suit  was  commenced  in  January,  1873,  and  at  that  time  the 
logs  at  said  mill  had  not  been  all  sawed,  and  the  lumber  remained 
mostly  unsold  and  not  disposed  of  in  the  hands  of  the  defendant. 
At  the  close  of  the  case  the  defendant's  counsel  moVed  for  a  non- 
suit, which  was  denied,  and  the  counsel  duly  excepted,  and  alao 
excepted  to  the  charge  of  the  judge,  so  far  as  it  instructed  the  jury 
that  if  Bender  told  plaintiff  he  had  made  an  arituigement  to  pay  and 
would  himself  pay,  he  was  liable,  or,  if  he  intended  to  promise  he 
would  pay,  he  was  liable.  The  jury  found  a  verdict  for  the  plain- 
tiff for  $1,506.26.  . 

Adams  £  Swan,  for  appellant 
J,  Thomas  Spriggs,  for  respondent. 

Present — Mullin,  P.  J.,  E.  Dabwih"  Smith  and  Mobgan,  J  J. 

E.  Dabwin  Smith,  J.  The  defendant's  motion  for  a  nonsnit 
should,  I  think,  have  been  granted.    The  evidence  presents^  on  tiie 
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most  f ayorable  view  of  it  for  the  plaintiff,  a  bald  case  of  a  promise 
by  the  defendant  to  pay  the  debt  of  Ward  &  Van  Vicker  to  the 
plaintiff,  and  is  clearly  within  the  statute  of  frauds.  The  statute 
is  very  explicit  It  declares  that  '^  every  special  promise  to  answer 
for  the  debt,  default  or  miscarriage  of  another  person  "  "  shall  be 
Yoid  unless  such  agreement,  or  some  note  or  memorandum  thereof, 
be  in  writing  and  subscribed  by  the  party  to  be  charged  therewith." 
Such  was  this  promise.  It  was  not  in  writing.  It  was  a  special 
promise  to  pay  the  debt  of  Ward  &  Van  Vicker. 

It  was  of  no  consequence,  if  there  was  a  good  consideration  for  it 
at  common  law.  It  was,  nevertheless,  void  because  it  was  not  in 
writing.  But  the  continuance  by  the  plaintiff  of  the  work  of 
manufacturing  said  logs  for  the  same  price  he  had  previously  received 
of  Ward  &  Van  Vicker  was  no  more  a  good  consideration  for  such 
a  promise  than  was  the  promise  of  a  party  to  sell  goods  for  their 
full  value  to  a  solvent  debtor  a  good  consideration  for  a  promise  to 
pay  the  debt  of  a  third  person,  as  held  in  Pfeiffer  v.  Adler,  37  N. 
T.  164.     • 

The  plaintiff  relinquished  no  lien,  parted  with  no  rights  upon 
the  faith  of  the  defendant's  promise.  It  is  not  pretended  that  such 
promise  was  made,  received  or  accepted  as  a  substitute  for  the 
original  demand  of  the  plaintiff  against  Ward  &  Van  Vicker,  or 
that  said  demand  was  in  any  way  extinguished. 

A  naked  parol  promise  to  pay  the  debt  of  another  without  con- 
sideration would  be  void  at  common  law,  and  with  a  good  considera- 
tion Bucb  promise  is  void  under  the  statute  because  it  is  not  in 
writing.  The  plaintiff  doubtless  had  a  claim  under  contract  of 
sale  or  assignment  made  by  Ward  ft  Van  Vicker  to  the  defendant 
to  require  him  to  account  as  trustee  for  the  property  which  came 
to  his  hands  under  such  sale  or  assignment,  and  for  payment  rate- 
ably  of  his  proportion  of  the  assets  in  the  defendant's  hands,  but 
this  action  is  not  brought  for  any  such  purpose,  and  is  premature  if 
such  were  its  object  I  do  not  see  the  slightest  basis  for  this  action 
-within  the  well-considered  case  of  McMory  v.  OiUett,  21  If.  Y.  412. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granted. 
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Trustees  of  Fund  op  Episcopate  v.  Golegboye. 

WiU — eanstrttction  of-^  gifl  to  religiaiu  eorporaHon — auffieieney  of  dMcnp^tra 
—  when  eoBtrinHc  evidence  admiaaSble  to  eaoplain  inUnt, 

A  teetator  who  resided  in  Tompkins  county  directed  his  executors  to  pay  a 
specified  sum  "  to  the  officers  of  the  Protestant  Episcopal  Church  into  the 
fund  to  support  the  episcopacy  of  said  church."  At  the  time  of  the  making 
of  the  will  there  was  a  corporation  named  "  The  trustees  for  the  management 
and  care  of  the  fund  for  the  support  of  the  episcopate  of  the  diooeae  of  Cen- 
tral New  York/'  which  had  charge  of  a  fund  for  the  support  of  the  Episco- 
pal bishop  of  that  diocese,  which  embraced  Tompkins  county.  The  testator 
knew  of  the  existence  of  such  corporation,  and  at  the  time  of  the  execution 
of  the  will  an  effort  was  being  made  to  increase  the  fund.  Held,  that  the 
description  in  the  will  was  sufficiently  explicit  to  designate  the  fund  intended, 
and  the  trustees  thereof  were  included  in  the  term  "  officers  of  the  Protestant 
Episcopal  Church." 

There  were  shown  to  be  other  dioceses  in  which  there  were  trustees  Ad  funds 
for  the  support  of  the  episcopate,  ffeldy  that  as  the  ambiguity  was  caused 
by  extrinsic  evidence,  it  could  be  remored  by  the  same  eyldence. 

Seld,  also,  that  evidence  of  statements  made  by  testator  about  the  time  he 
made  his  will  werb  admissible  to  show  his  intention  as  to  the  parties  wko 
he  designed  should  take  the  bequest. 


APPEAL  by  defendants  from  a  decree  or  judgment  rendered  at 
the  Onondaga  special  term. 
The  action  was  one  in  equity  and  was  brought  by  the  trustees  for  the 
management  and  care  of  the  fund  for  the  support  of  the  episcopate 
of  the  diocese  of  Central  New  York  against  Henry  B.  Chase  and 
others,  executors  of  the  last  will  of  John  Carr,  deceased,  Louisa 
Golegroye,  and  others,  next  of  kin  of  said  deceased,  and  legatees 
under  said  will,  to  obtain  an  adjudication  or  construction  of  said  wOl. 
The  deceased  resided  at  Trumansburgh,  in  Tompkins  county,  and 
died  in  January,  1872.     The  sixth  clause  of  the  will  was  as  fol- 
lows: 

'^6th.  I  give,  deyise  and  bequeath  unto  my  executors  herein- 
after named  my  farm  in  Ulysses,  upon  which  I  now  reside,  in 
trust,  to  sell  the  same  at  such  time  and  for  such  price  as  shall 
seem  to  them  meet,  and  give  regular  conveyance  for  the  same, 
with  or  without  a  covenant  of  warranty,  and  from  the  proceeds 
and  securities  taken  and  received  for  the  same  the  said  execu- 
tors are  Tiereby  authorized  to  'pay  over  to  the  officers  of  the  Pro- 
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testani  BpiscopcU  Church  into  the  fund  to  support  the  episcopacy  of 
said  church  so  much  only  of  said  proceeds  of  the  said  farm  and  to 
include  the  said  19,000  given  to  the  Episcopal  Ohnrch  of  the 
Epiphany  in  Tmmansburgh,  and  the  snm  of  $500  hereinafter  given 
to  the  Methodist  Episcopal  Church  of  Jacksonyille  as  shall  be  and 
make  one  equal  half  of  my  whole  estate,  and  no  more." 

The  complaint  also  sought  for  an  accounting  of  the  executors  of 
said  wiU,  and  a  judgment  directing  payment  to  the  plaintiff  of  the 
the  said  legacy  so  given  by  said  will  to  the  officers  of  the  Protestant 
Episcopal  Church,  for  the  support  of  the  episcopacy  of  said  church. 

On  the  trial  the  plaintiffs  gave  evidence  showing  that  they 
were  trustees  for  the  management  and  care  ef  a  fund  for  the  sup- 
port of  the  episcopate  of  the  diocese  of  Central  New  York, 
comprising  fourteen  counties  of  the  State,  among  others  the  said 
county  of  Tompkins,  and  that  they  are  duly  organized  as  a  cor- 
poration for  that  purpose  under  an  act  of  the  legislature  of  this 
State,  Entitled  '^  An  act  to  provide  for  the  incorporation  of  trustees 
for  the  management  and  care  of  certain  funds  now  held  for  the 
Protestant  Episcopal  Church  in  the  diocese  of  Western  New  York, 
passed  April  28,  1868,"  and  gave  other  evidence  tending  to  show 
that  the  plaintiffs  were  entitled  to  receive  and  recover  said  legacy, 
and  the  judge  so  held  and  decided,  and  directed  an  accounting  by 
said  executors  to  ascertain  the  amount  which  would  be  payable  tp 
the  plaintiffs  under  said  will. 

From  this  order  the  defendants,  the  residuary  legatees,  Louisa 
Colegrove  and  another,  appealed. 

George  N.  Kenrhedyy  for  appellants. 

George  F.  Comstock,  for  respondent. 

Present — Mullin,  P.  J.,  E.  Darwin  Smith  and  Moeoan,  J  J. 

E.  Dabwin  Smith,  J.  The  findings  of  the  learned  judge  who 
tried  this  cause  at  special  term  fully  warrant  his  conclusions  upon 
the  law  and  the  order  directed  by  him.  '  The  findings,  among 
other  things,  state,  that  at  the  time  of  the  making  of  said  will 
there  was,  and  now  is,  appertaining  to  the  diocese  of  Central  New 
York,  a  fund  for  the  support  of  the  bishop  of  said  diocese,  and  his 
Buccessors  in  office,  known  as  the  fund  for  the  support  of  the  epis- 
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copate  of  said  diocese,  which  said  fund  consists  of  about  $60,000 
of  invested  capital,  and  is,  and  since  its  creation  has  been,  in  the 
custody  and  care  of  the  incorporated  body  of  trustees  who  are 
plaintiffs  in  this  action;  that  the  income  of  said  fund  is  not  sujQScient 
to  pay  the  salary  of  the  bishop  ;  and  at  the  time  of  the  making  of 
said  will,  an  organized  effort  was  being  made  in  the  diocese  for  the 
increase  of  said  fund,  and  the  ^act  last  mentioned  was  known 
to  the  said  testator ;  and  also  that  the  said  John  Garr  (the  testator), 
in  and  by  the  sixth  clause  of  his  said  will,  in  fact  intended  to  give 
the  legacy  therein  mentioned  to  thd  plaintiffs  in  this  action  for  the 
augmentation  and  increase  of  the  fund  for  the  support  of  the 
episcopate ;  and,  as  a  conclusion  of  law,  he  held  and  found  that 
the  said  legacy  was  valid  and  belonged  to  the  plaintiffs,  and  they 
were  entitled  to  recover  the  same. 

The  first  objection  arising  upon  the  defendants'  exceptions  to  the 
findings  of  the  judge  is,  that  the  plaintiffs  are  not  officers  of  the 
Protestant  Episcopal  Church,  but  trustees  of  a  fund  existing  for 
the  purpose  of  supporting  the  bishop,  and  that  the  bequest  is  to  be 
paid  over  "to  the  officers  of  the  Protestant  Episcopal  Church." 
It  is  true  that  the  bequest  is  not  made  to  the  plaintiffs  by  their 
corporate  name,  but  this  is  not  essential,  if  the  language  of  the  will 
sufficiently  describes  them  by  their  character,  office,  or  duty.  All 
that  is  requisite  in  this  connection  is  such  a  specification  or 
description  of  the  object  of  the  bequest  or  legacy  as  will  show  the 
intention  of  the  testator.  Wigram  on  Wills,  108 ;  Hawkins  on- 
Wills,  9,  10 ;  Thomas  v.  Stevens^  4  Johns.  Ch.  607 ;  Connolly  v. 
Pardon^  1  Paige,  292  ;  Stevens  v.  Powys^  1  De  G.  &  J.  24  Lega- 
cies to  corporations  frequently  misstate  the  true  corporate  name, 
but  this  will  not  invalidate  when  the  intent  is  clear,  and  the 
identity  of  the  party  in  a  deed  or  will  is  always  provable  by  parol. 

The  bequest  was  not  only  given  to  the  officers  of  the  Protestant 
Episcopal  Church,  but,  to  make  more  sure  in  respect  to  the  persons 
to  take  such  bequest,  the  words  are  added,  ^Hnto  the  fund  to 
support  the  episcopacy  of  said  church.'^ 

The  plaintiffs  are  the  trustees  of  such  a  fund,  and  they  are 
included  in  the  general  description  of  the  officers  of  the  said 
church  in  connection  with  such  fund.  The  intent  obviously  was 
to  give  it  to  the  fund  named  in  charge  of  the  proper  officers  act- 
ing for  the  church  or  diocese  in  charge  of  such  fund.  The  terms 
used  are  descriptive  of  the  plaintiffs,  with  as  much  accuracy  as  will 
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probably  occur  in  most  cases  in  wills  where  legacies  are  given  to 
charitable  or  benevolent  societies,  institutions  or  corporations. 
Wills,  in  manj  and  perhaps  in  most  cases,  are  drawn  in  haste  ;  and 
when  there  is  not  time  or  opportunity  to  learn  the  true  name  of 
the  legatee,  courts  are  bound  to  give  effect  to  the  intention  of  the 
testator  if  it  can  be  ascertained,  and  see  that  his  will  is  not 
defeated  by  narrow  technicalities. 

But  it  is  objected  further  '^  that  the  payment  is  to  be  made  into 
the  fund  to  support  the  episcopacy,''  and  the  testator  may  have 
intended  that  the  fund  be  used  and  applied  for  the  general  pur- 
poses of  the  church,  and  not  particularly  for  the  support  of  the 
bishop  of  the  diocese. 

If  the  language  of  the  will  were  in  form  that  said  legacy  should 
be  used  or  paid  to  any  persons  or.  officers  to  support  episcopacy, 
in  general  terms,  it  would  doubtless  be  liable  to  the  objection 
urged.  Episcopacy  in  such  sense  would  apply  alike  to  all  churches 
which  have  the  episcopal  form  of  church  goyemment  Webster 
defines  episcopacy  as  '^  a  goyemment  of  a  church  by  bishops  or  prel- 
ates ;  that  form  of  ecclesiastical  goyemment  in  which  diocesan 
bishops  are  established  as  distinct  from,  and  superior  to,  priests  or 
presbyters  ;  goTemment  of  the  church  by  three  distinct  orders  of 
ministers,  bishops,  priests  and  deacons." 

Such,  doubtless,  is  the  gtneral  sense  or  meaning  of  the  word 
'^episcopacy,"  as  commonly  used  and  understood  in  this  country 
and  in  Europe.      This  description  of  episcopacy  would  include,  as 
the  proofs  clearly  show,  the  Protestant  Episcopal  Ohurch  in  this 
State  and  country,  and  these  words  necessarily  limit  and  restrict 
the  claim  to  this  legacy  to  that  church.    And  the  language  of  the 
will  does  uQt  make  the  bequest  payable  for  the  general  support  of 
the  church  on  the  ground  that  it  is  episcopal,  and  that  in  that  sense 
it  would  support  episcopacy.     That  clearly  was  not  the  intent  of 
the  testator.     The  bequest  was  to  go  into,  that  is  to  say,  the  pro- 
ceeds of  the  said  bequest  is  to  be  paid  into,  the  fund  for  the  support 
of  the  episcopacy  of  said  church.    This  is  precise  and  clear.     The 
bequest  is  to  be  used  and  applied  to  increase,  or  to  be  added  to  a 
fund  already  in  existence  held  by  officers  of  the  church  for  the 
support  of  the  episcopacy  of  said  church,  that  is,  for  the  support  of 
the  order  of  bishops  in  said  church.    The  word  "  episcopacy  "  in  this 
bequest  is  obviously  used  in  the  restricted  sense,  as  synonymous 
with  episcopate. 

It  is  urged  that  there  are  in  said  diocese  several  other  funds  :    A 
Vol.  VLN.  Y.  Kkp.  — 78 
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general  fund,  a  missioDary  fund^  and  a  parochial  f and^  to  which 
the  words  of  the  heqaest  might  apply,  as  fnnds  whose  nse  was 
designed  for  the  general  objects  of  the  church,  and  in  that  sense 
for  the  support  of  the  episcopacy,  but  the  terms  of  the  bequest  can- 
not apply  to  these  funds,  for  they  are  neither  created,  designed  nor 
held  in  trust  for  the  support  of  tiie  episcopacy  of  the  church.  The 
terms  of  the  bequest,  it  seems  to  me,  apply  to  the  plaintifb  expressly, 
and  they  are  embraced  within  its  design  and  particular  description. 

The  next  point  presented  by  the  defendants'  counsel  for  consid- 
eration arises  upon  the  proof  that  there  are  four  other  dioceses  in 
the  State  of  New  York  beside  the  diocese  of  Central  New  York, 
having  respectively  trustees  and  a  fund  held  by  them  for  the  sup- 
port of  the  episcopate,  to  either  of  which  the  terms  of  this  bequest 
may  be  applied,  and  will  apply  as  well  and  equally  so  as  to  the 
plaintiffs.  This  is  doubtless  so  upon  the  face  of  the  evidence,  but 
this  fact  presents  simply  a  case  of  latent  ambiguity,  in  respect  to 
which  the  rule  is  that,  inasmuch  as  the  ambiguity  is  raised  by 
extrinsic  evidence,  so  it  may  be  removed  in  the  same  manner. 
Broom's  Legal  Maxims,  614;  Bacon's  Legal  Maxims^  90;  Wigiam 
on  Wills,  107,  185,  232;  Hawkins  on  Wills,  9,  10. 

The  evidence  received  by  the  judge  on  the  trial  directed  to  show 
the  intention  of  the  testator  in  making  such  bequest,  and  that  such 
intention  was  to  devote  the  proceeds  tfter  such  bequest  to  the  sup- 
port of  the  episcopate  of  and  in  the  diocese  of  Central  New  York, 
I  think  was  all  properly  received-  Extrinsic  evidence  is  always 
admissible  to  show  the  situation  of  the  testator,  his  family  and  his 
property,  and  of  the  existing  and  surrounding  circumstances  at  oi 
about  the  time  of  the  making  the  will  and  in  aid  of  the  construc- 
tion of  such  will,  and  also  declarations  and  acts  of  his,,  indicative  of 
the  purpose  of  his  mind  in  respect  to  his  will  or  in  respect  to  the 
legatees  mentioned  therein,  and  declarations  not  contemporaneous 
with  the  will  may  also  be  received  as  evidence  of  the  intention  of 
the  testator.  AUen  v.  AUmy  2  Ad.  &  Ell.  441;  C.  C.  &  R,  voL 
40.  It  appears  that  the  testator  was  a  communicant  in  the  Episco- 
pal Church  at  Trumansburgh,  the  place  of  his  residence;  that  he 
knew  the  bishop  of  that  diocese,  and  had  heard  him  preach  in  such 
church  upon  one  of  his  visitations  to  that  parish,  and  had  been 
introduced  to  him,  and  that  he  knew  that  an  effort  was  making  in 
the  diocese  to  increase  the  fund  for  the  support  of  the  episcopate  in 
said  diocese,  and  that,  upon  bemg  visited  by  the  rector  of  said 
parish  a  day  or  two  before  his  death,  he  put  to  him  the  questions 
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following:  "Are  they  not  trying  to  raise  a  fund  for  the  support  of 
the  bishopi^'  To  which  the  minister  replied:  "Yes,  sir,  we  are/' 
And  the  said  minister  then  further  said  to  him:  "If  you  are 
intending  to  leave  a  legacy  toward  church  objects,  I  wish  you 
would  not  forget  our  parish  at  Trumansburgh,  for  we  are  intend- 
ing to  build  a  new  church  there."  To  which  the  testator  replied: 
"I  intend  to  do  something  for  that,  too."  In  his  conyersation 
with  his  attorney,  who  drew  the  will,  at  the  time  when  he  gave 
instructions  in  regard  to  the  will,  he  mentioned  the  name  of 
Bishop  Huntington,  and  said  he  had  seen  him  once  at  Trumans- 
burgh, and  he  also  said,  speaking  of  the  clause  which  was  in  his 
own  language  in  regard  to  the  episcopacy:  "That  was  to  go  into 
this  fund.  He  said  there  were  officers  or  men  who  had  charge  of  a 
fund  to  support  the  episcopacy  of  that  church."  This  evidence 
was  admissible  within  the  seventh  proposition  stated  in  the  intro- 
duction to  Wigram  on  Wills,  O'Hara's  2d  American  ed.,  p.  57,  as 
follows:  "Courts  of  law  in  certain  cases  admit  extrinsic  evidence 
of  intention  to  make  certain  the  person  or  thing  intended  when  the 
description  in  the  will  is  insufficient  for  the  purpose."  Also  at 
page  50  he  says:  "Evidence  of  intention  is  admissible  to  identify 
the  subject  or  object  of  a  gift." 

The  current  opinion  of  the  courts  in  this  country  is  tending  very 
clearly  to  greater  liberality  in  receiving  extrinsic  evidence  to  aid  in 
giving  a  construction  and  effect  to  wills,  and  show  what  property 
was  intended  to  be  devised  and  what  person  was  intended  to  take, 
as  indicated  by  the  following  cases:  Howard^  Executory  v.  American 
Peace  Society y  49  Me.  288;  Winktey  v.  KaimSy  32  N.  H.  268; 
Domestic  &  Foreign  Missionary  Society* s  Appeal,  30  Penn.  St.  426; 
Button  V.  Am^can  Tract  Society,  23  Vt.  326;  J)u  Bois  v.  Ray,  36 
N.  Y.  162;  Pond  v.  Bergh,  10  Paige,  152. 

Within  the  principle  asserted  in  these  and  other  cases,  the 
extrinsic  evidence  taken  at  the  trial  was  properly  received  in  aid  of 
the  construction  of  this  will,  and  was  sufficient,  in  connection  with 
the  will,  to  warrant  the  finding  of  the  learned  judge,  that  the  testa- 
tor, as  matter  of  fact,  in  and  by  the  said  sixth  clause  of  his  will, 
intended  to  give  the  legacy  therein  mentioned  to  the  plaintiffs  in 
this  action  for  the  augmentation  of  the  fund  for  the  support  of  the 
episcopate. 

The  order  of  the  special  term  must,  therefore,  be  affirmed,  with 

eosts. 

Order  affirmed. 
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ObIMES  Y.   HiLLElSrBBAlSrD. 

Negotiable  inatrument — wTien  iUegcUity  of  canrideration  no  defenu  agaimt  bona 

fide  Tiolder, 

Negotiable  paper  in  the  hands  of  an  innocent  holder,  who  has  received  it  in 
the  ordinary  coarse  of  business  for  value,  without  notice  of  any  defense  to 
it,  is  not  invalid  by  reason  of  illegality  in  the  consideration,  unless  it  is 
expressly  declared  void  by  statute. 

Accordingly,  where  a  note  was  given  by  A  to  B  to  induce  B  to  abstain  from 
opposing  the  discharge  of  A  in  bankruptcy,  held,  that  while  such  note  was 
invalid  in  the  hands  of  B,  it  was  valid  in  the  hands  of  an  innocent  holder  to 
whom  it  was  transferred  for  value  before  maturity. 

MOTIOiN'  by  defendant  for  a  new  trial  upon  exceptions  taken  at 
the  circuifc  and  ordered  to  be  heard  at  the  general   term 
in  the  first  instance,  after  a  yerdict  in  faror  of  plaintiff. 

The  action  was  brought  by  William  H.  Grimes  against  Joseph 
Hillenbrand  and  another,  upon  a  promissory  note  of  $500  made  by 
one  of  the  defendants  and  indorsed  by  the  other.  The  indorser 
alone  defended.  The  defense  was,  that  said  note  was  executed  to 
prevent  opposition  by  a  creditor  of  the  maker  to  the  discharge  of 
the  said  maker  in  btmkruptcy,  and  in  fraud  of  the  bankrupt  law. 
Plaintiff  was  a  bona  fide  holder  of  the  note,  having  received  it 
before  its  maturity  for  a  full  consideration.  Sufficient  facts  appear 
in  the  opinion. 

Humphrey  A  Lockwood,  for  plaintiff. 

Rowan  £  Helm  and  Daniel  Pratty  for  defendant. 

Present — Mullik,  P.  J.,  E.  Dabwix  Smith  and  Moboak,  J  J. 

E.  Dabwin  Smith,  J.  The  verdict  of  the  jury  settles  the  qtles- 
tion  of  fact  that  the  plaintiff  was  a  bona  fide  holder  of  the  note  in 
suit,  and  that  he  received  it  before  maturity,  and  without  notice  of 
any  of  the  circumstances  which  would  have  made  it  invalid  in  the 
hands  of  the  original  owner  ;  and  also  that  said  note  was  not  given 
to  induce  Scheu,  the  original  holder,  to  refrain  from  opposing  the 
discharge  of  the  maker  in  bankruptcy.    The  jury  were  properly 


i 
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instracted  that  if  the  note  was  giyen  and  received  for  that  purpose 
it  was  Toid^  and  their  verdict  should  be  for  the  defendant. 

If  the  note  was  given,  as  the  jury  must  have  found  under  the 
charge  and  the  evidence  of  the  witness  Scheu,  to  induce  said  wit- 
ness to  sign  the  compromise  deed  or  agreement  produced  in  evi- 
dence and  set  out  in  the  case,  although  it  was  fraudulent  and  void 
as  between  the  original  parties,  it  still  was  Valid  in  the  hands  of  a 
bona  fide  holder. 

The  judge  stated  the  rule  correctly,  that  negotiable  paper  in  the 
hands  of  an  innocent  holder,  who  had  received  it  in  ^ood  faith  and 
in  the  ordinary  course  of  business  for  value,  and  without  notice  of 
any  defense  to  it,  is  not  invalid  by  reason  of  any  illegality  in  the 
consideration,  unless  it  is  expressly  declared  void  by  statute. 
Ohitty  on  Bills,  92  ;  Hill  v.  Northrop,  4  N.  Y.  Sup.  120;  Edwards 
on  BUls,  336,  337  ;  Story  on  Promissory  Notes,  §  192. 

It  is  doubtless  true,  as  the  defendant's  counsel  insists,  that  all 
transactions  forbidden  by  statute  are  void,  as  are  also  agreements 
for  suppressing  evidence  or  compounding  criminal  prosecutions, 
felonies  or  misdemeanors,  or  against  sound  morals,  policy  or  pub- 
lic interest  as  between  the  original  parties.  The  case  of  Conderman 
y.  Micks,  3  Lans.  110,  illustrates  the  rule.  The  action  in  that 
case  was  upon  a  promise  to  pay,  not  negotiable,  given  to  compound 
a  criminal  offense.  The  defense  to  it  was  good  and  available,  the 
same  as  it  would  have  been  between  the  original  parties. 

These  views  meet,  I  think,  aU  the  subs1»ntial  points  presented 
npon  the  defendant's  exceptions.  The  case  was  very  fairly  sub- 
mitted to  the  jury  upon  a  charge  quite  elaborate  and  clear  and 
essentially  sound.  None  of  the  exceptions  taken  to  it,  or  to  the 
refusals  of  the  judge  to  charge  or  modify  the  charge,  I  think,  are 
well  taken. 

The  motion  for  a  new  trial  should  be  denied  and  judgment 
ordered  for  the  plaintiff  upon  the  verdict. 

Judgment  for  plaintiff. 
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Cakp  V.  Baekby. 

Bseeiv&r-^fohm  peraanal  action  doe$  net  lie  againtt,    AfMndmwU'--cf  jud^ 

msni  record. 

An  action  does  not  lie  against  the  recelYer  of  a  railroad  corporation  appointed 
hj  the  court  and  canying  on  the  business  of  such  corporation,  for  iiguiies  to 
a  passenger  upon  such  railroad,  caused  hj  the  negligence  of  the  employees 
of  such  receiver. 

But  where  a  judgment  was  obtained  ajgainst  the  receiver  peraonallj  for  inju- 
ries caused  by  such  negligence,  A«M,  that  the  record  might  be  amended  00  as 
to  render  the  judgment  one  against  the  receiver  as  such. 

MOTION  by  defendant  for  a  new  trial,  on  exceptions  taken  at 
the  circuit  and  ordered  to  be  heard  at  the  general  term  in  the 
first  instance^  after  a  verdict  for  plaintiff. 

The  action  was  brought  by  Caroline  W.  Gamp  against  Ashbel  H. 
Barney  to  recover  for  personal  injuries  received  by  the  plaintiff  while 
she  was  being  transported  from  the  town  of  Brocton^  in  this  State, 
to  the  town  of  Corry,  in  the  State  of  Pennsylvania^  upon  a  railroad 
between  said  places  operated  by  the  defendant.  The  plaintiff  recov- 
ered a  verdict  at  the  circuit  of  $1,250.  The  defendant  was  operat- 
ing and  managing  said  railroad  as  a  special  receiver  in  bankruptcy, 
duly  appointed  by  the  District  Court  of  the  TJnited  States  for  the 
northern  district  of  New  York,  of  the  Buffalo,  Corry  and  Pitts- 
burgh Railroad. 

Sprague,  Oorham  £  Bacon,  for  plaintiff. 

Sherman  S.  Rogers,  for  defendant.  - 

Present — Mullin",  P.  J.,  E.  Dakwik  Smith  and  Mobgak,  J  J. 

E.  Darwin  Smith,  J.  *,By  the  order  appointing  the  defendant 
receiver  he  was  vested  with  all  and  singular  the  estate,  franchises, 
property  and  effects  of  every  nature  and  description  belonging  to 
the  Buffalo,  Corry  and  Pittsburgh  Bailroad  Company,  and  he  was 
authorized  to  employ  such  assistants,  operatives,  mechanics,  labor- 
ers and  firemen  as  he  might  deem  necessary;  to  purchase  supplies; 
to  borrow  or  hire  such  rolling  stock,  and  to  make  such  rnnning 
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arrangements  with  connecting  lines  as  he  should  deem  necessary; 
and  to  operate  the  railroad  of  said  company  from  Brocton  to  Gorry; 
and  that  he  have  all  the  usual  powers  of  receivers  in  like  cases,  as 
provided  by  the  rules  and  practice  of  s^d  court.   At  the  close  of  the 
evidence  in  the  case  the  counsel  for  the  defendant  requested  the  court 
to  decide  that,  inasmuch  as  the  defendant  was  operating  said  railroad 
as  receiver  only,  and  in  pursuance  to  the  order  aforesaid,  he  could 
not  be  made  personally  liable  in  this  action  for  the  injuries  received 
by  the  plaintiff.    The  court  refused  so  to  decide,  and  the  counsel 
duly  excepted.    The  court  then  charged  the  jury  that  the  defendant 
should  be  held  in  this  action  to  the  ordinary  liability  of  a  common 
carrier  of  passengers  by  railroad,  and  also  that  the  defendant  was 
to  be  treated  in  this  action  as  if  the  defendant  at  the  time  of  the 
injury  had  been  carrying  on  said  railroad  for  his  own  personal  bene- 
fit and  advantage.     To  both  these  pro{)ositions  the  defendant's 
counsel  duly  excepted.     These  exceptions  all  present  substantially 
the  single  point  whether  the  defendant,  being  in  fact  a  receiver  of 
said  railroad,  can  be  held  personally  liable  to  the  plaintiff  for  the 
injury  for  which  this  action  was  brought.     No  reasonable  doubt,  I 
think,  can  exist  that,  if  the  action  had  been  brought  against  the 
defendant  as  receiver,  by  leave  of  the  court  appointing  the  defend-' 
ant  such  receiver,  the  action  could  be  maintained.     This  point  was 
distinctly  decided  by  the  Supreme  Court  of  Ohio,  in  the  case  of 
Meara^s  AdmW  v.  HolbrocJc,  20  Ohio  St.  137.    It  was  there  held  that 
the  receivers  were  the  governing  power  operating  said  railroad,  and 
the  only  persons  having  authority  to  employ,  direct,  control  and  dis- 
miss the  various  agents  employed  by  them  to  operate  said  railroad, 
and  that  the  various  employees  of  the  said  receivers  were  their  ser- 
vants and  agents,  and  they  were  responsible  for  injuries  resulting 
from  their  negligence  in  the  discharge  of  their  duties  assigned  to  them 
respectively.     The  ruling  at  the  circuit  was  doubtless  made  upon  the 
ground,  that  the  defendant,  being  thus  the  acting,  directing  and 
governing  power  in  operating  said  railroad,  and  the  only  tangible 
principal  known  to  the  public,  the  plaintiff  had  a  right  to  hold  him 
responsible  for  the  discharge  of  the  duty  of  a  common  carrier  in 
respect  to  her,  as  assumed  when  he  received  her  money  in  payment 
for  her  safe  transportation  over  said  railroad;  that  the  contract 
was  formally  and  nominally  with  him  personally.     This  view  of 
the  defendant's  liability  is  held  in  several  cases  in  the  Supreme 
Court  of  Vermont.    In  the  case  of  Blumenthdl  v.  Brainerd,  38 
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Vt.  407,  the  defendants  were  operating  the  Vermont  Central  and 
Vermont  and  Canada  Bailroads  as  receiyers,  nnder  the  appointment 
of  the  Court  of  Chancery  of  that  State,  and  claimed,  as  the  defend- 
ant does  in  this  case,  that  they  were  only  liable  to  account  as  offi- 
cers of  that  court.  The  court  held  that  the  mere  fact  that  the 
defendants  were  acting  as  receiyers  under  the  appointment  of  the 
Court  of  Chancery  could  not  be  recognized  as  a  defense  to  a  suit  at 
law,  for  a  breach  of  any  duty  or  obligation  which  was  assumed 
by  them  while  acting  as  such  receivers,  and  referred  to  the  case 
of  Sprague  v.  Smithy  29  Vt.  421,  where  it  was  held  that  trustees, - 
operating  a  railroad  and  exercising  its  franchises,  were  responsible 
for  the  negligence  of  the  operatives  under  their  control.  The  same 
doctrine  in  respect  to  trustees  operating  a  railroad  was  held  in 
Rogers  v.  Wheeler^  43  N.  T.  602;  S.  0.,  2  Lans.  486;  BdOou  v. 
Famumy  9  Allen,  47,  and  in  Lamphear  v.  Buckingham,  33  Con. 
237.  Executors  and  administrators  also  are  personally  liable  upon 
all  contracts  made  by  them  after  the  death  of  the  testator.  Ferrin 
V.  Myrick^  41  N.  Y.  315.  Beceivers  stand  in  the  same  general 
position  with  other  trustees  having  an  independent  power  of  con- 
trol of  the  affairs  of  business,  and  are  primarily  re8i>onsible  for 
their  affirmative  acts  and  neglects  and  contracts,  and  for  the  negli- 
gence of  those  in  their  employ.  The  only  exception  in  favor  of 
receivers,  or  distinction  between  them  and  other  trustees,  is  that 
they  are  officers  of  the  court  appointing  them,  and  are  under 
its  control  and  protection.  But  this  protection  is  only  accorded  to 
them  on  their  own  application,  and  is  granted  or  refused  by  the 
court  appointing  them  in  its  discretion,  depending  upon  the  cir- 
cumstances of  each  case,  as  held  in  the  case  of  Blumenthal  v.  Brain" 
erdy  supra;  Story^s  Eq.  Juris.,  §  833;  Parker  v.  Brmoning,  8 
Paige,  388;  Angel  v.  Smithy  9  Ves.  336. 

The  case  of  Morse  v.  Brainard,  41  Vt.  551,  illustrates  and  con- 
jSrms  this  view.  In  that  case  an  action  at  law  was  commenced 
against  the  defendants,  who  were  in  fact  receivers,  for  the  loss  and 
damage  sustained  by  injury  to  a  car-load  of  cattle  transported  over 
the  road  in  charge  of  the  said  defendants  as  such  receivers.  That 
action  was  restrained  by  injunction  of  the  Court  of  Chancery,  and 
the  cause  of  action  was  brought  into  that  court  and  disposed  of  by 
a  reference  to  a  master.  This  was  upon  the  assumption  that  it  was 
no  defense  at  law  that  the  defendants  were  officers  appointed  by  and 
acting  under  the  authority  of  the  Court  of  Chancery.  If  the  receiver 
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in  such  case  seeks  the  proteotion  of  the  court  by  which  he  wss 
appointed,  he  must  in  proper  form  invoke  auch  protection  by 
injunction,  and  it  follows,  I  think,  in  audi  case  that,  if  the  receiyer 
does  not  ask  for  such  protection  from  the  proper  court,  the  action 
may  proceed  against  him  at  Jaw,  and  he  must  be  deemed  to  have 
waived,  if  need  be,  such  ground  of  objection  to  the  action,  or  to 
have  voluntarily  elected  to  detoid  the  action  at  law,  to  the  same 
effect  as  if  leave  had  been  given  by  the  proper  court  to  the  institu- 
tion of  such  suit  at  law.  The  Supreme  Court  of  Massachusetts 
recognizes  this  principle  in  Paige  v.  Smithy  99  Mass.  395,  and  held, 
as  the  defendants  were  liable  to  be  sued  at  law  in  Vermont,  they 
must  be  held  so  liable  in  that  State. 

The  action  in  this  case  was  a  proper  one  to  be  tried  at  law,  and  if 
application  had  been  made  to  the  United  States  District  Court  to 
restrain  the  action,  I  should  think  that  court  might  very  properly 
have  refused  such  order  and  allowed  the  cause  to  proceed  to  trial  and 
judgment  at  law,  and  have  directed  the  receiver  to  defend  the 
same  and  abide  by  the  decision  of  the  court;  and  if  it  were  of  any 
practical  consequence,  I  do  not  see  why  the  record  might  not  now 
be  amended  and  the  judgment  be  entered  and  afSrmed  as  against 
the  receiver,  in  form  to  the  same  effect  as  if  he  had  in  fact  been 
sued  as  receiver. 

Morgan,  J.,  thought  that  the  action  could  not  be  maintained 
against  the  defendant  personally,  but  concurred  in  the  opinion  that 
the  records  and  proceedings  might  be  amended  so  as  to  make  the  judg- 
ment against  the  defendant  as  receiver  and  in  that  shape  affirmed. 

MuLLiN,  P.  J.  A  receiver  is  personally  liable  to  persons  sus- 
taining loss  or  injury  by  or  through  his  own  neglect  or  misconduct. 
For  the  neglect  or  misconduct  of  those  employed  by  him,  in  the 
performance  of  the  duties  of  his  office,  he  is  not  personally  liable. 
The  action  in  such  a  case  must  be  brought  against  him  as  receiver, 
and  the  judgment,  if  a  recovery  is  had  in  the  action,  must  be  made 
payable  out  of  the  fund  in  his  hands  as  receiver.  Divesting  the 
owner  of  his  property  and  vesting  the  title  and  possession  of  it  in 
another  is  the  exercise  of  sovereign  authority,  whether  it  is  exercised 
by  the  legislature  itself  or  by  the  courts  of  equity  or  of  law  or  other 
agent,  and  the  receiver,  when  appointed,  is  the  same  agent  of  tho 
power  appointing  him,  and  like  all  public  agents  is  not  personally 
YoL.  VI,  N.  Y.  Rbp.  — 79 
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liable  for  acts  done  in  the  legitimate  business  of  the  agency.  The 
judgment  in  this  case  is,  in  my  opinion,  erroneous,  and  should  be 
reversed.  But  as  it  is  within  the  power  of  the  court  to  allow  the 
proceedings  to  be  amended  so  a£  to  make  the  suit  a  suit  againat 
defendant  as  receiver,  and  the  judgment  payable  out  of  the  fund  in 
the  hands  of  the  receiver,  instead  of  by  him  personally,  I  am 
in  favor  of  allowing  the  amendment,  and  as  amended  the  judgment 
should  be  afiftrmed. 

Ordered  accordinghf. 


Shumwat  v.  Haemon.' 

Jteal  eitate  —  when  treated  as  perwnal.    Will  —  canetrucHan  of.     Undertaking 
—  to  acwuntfor  income  from  property  in  UtigaUon, 

A  testator  directed  that  certain  real  property  shonld  be  occupied  by  I.  for  one 
and  a  half  years  after  his  death,  at  which  time  the  executors  should  conTeit 
the  same  into  money,  which  they  should  distribute  in  a  specified  manner. 
Held,  that  the  real  property  at  the  expiration  of  the  one  and  a  half  years 
became  personal  estate  and  Tested  in  the  executors  for  the  purpose  of  carry- 
ing out  the  provisions  of  the  will. 

After  judgment  against  I.  in  an  action  to  recover  the  possession  of  lands,  I.,  in- 
tending to  appeal,  executed  to  plaintiffs  an  undertaking  under  seal,  with 
sureties  and  a  nominal  consideration,  wherein  it  was  agreed  that,  upon  con- 
dition that  I.  was  permitted  to  retain  possession  of  the  lands  untU  the  final 
determination  of  the  action,  if  the  determination  was  adverse  to  I.  they  would 
be  liable  for  the  rents  and  profits  of  the  lands  to  an  amount  not  exceeding^ 
$600  per  annum.  Held,  that  the  undertaking  was  valid  and  the  sureties 
liable  according  to  its  terms. 

APPEAL  by  defendants  from  a  judgment  in  favor  of  plaintiflEs 
entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  John  W.  Shumway  and  othen, 
executors,  etc.,  of  Isaac  Shumway,  deceased,  against  Harvey  Li. 
Harmon  and  others,  upon  two  undertakings  executed  by  defend- 
ants to  stay  proceedings  in  an  action  by  the  plaintiffs  in  this  action 
against  Isaac  G.  Shumway  and  others.  Sufficient  facts 
in  the  opinion. 

H,  L.  ComstocJe,  for  appellants. 

E.  0.  Lapham,  for  respondents. 
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Shamway  v.  Haimon. 

Present  —  Mullin,  P.  J.,  E.  Dabwik  Smith  and  Mobqak,  J  J. 

E.  Dabwik  Smith,  J.  By  the  second  claase  of  the  will  of  Isaac 
Shumway  it  was  ordered  and  directed  that  Isaac  G.  Shnmway,  the 
son  of  the  testator,  should  work  the  testator's  farm  in  Phelps,  as 
he  was  then  doing,  on  shares  for  the  term  of  one  and  a  half  years 
after  his  decease,  and,  at  the  expiration  of  said  year  and  a  half  after 
his  decease,  the  testator  directed  that  his  said  fa^  and  personal 
property  shonld  he  sold  by  his  executors  and  the  amount  or  amounts 
received  upon  the  sale  of  his  said  real  and  personal  estate  should  be 
divided  among  his  children  in  the  manner  thereinafter  specified  in 
said  will.  The  testator  died  on  the  22d  day  of  January,  1865,  and 
the  year  and  a  half,  during  which  said  Isaac  G.  Shumway  was  entitled 
to  continue  in  the  possession  of  said  farm  and  to  work  the  same, 
expired  on  the  22d  day  of  July,  1867.  Immediately  upon  the  ex-  • 
pii*ation  of  this  one  year  and  a  half  it  was  the  duty  of  the  executors, 
who  are  the  plaintiffs  in  this  action,  and  the  said  Isaac  G.  Shumway, 
to  sell  the  real  estate  of  the  said  testator,  and  his  personal  estate, 
and  convert  them  into  money  to  be  distributed  according  to  the 
provisions  of  said  will.  This  duty  was  absolute,  dependent  upon  no 
contingency,  no  discretion  being  left  to  the  said  executors,  and  was 
to  be  immediately  performed. 

Upon  the  principle  that  equity  considers  that  as  done  which  ought 
to  have  been  done,  and  that  lands  and  other  property  directed  to  be 
sold  and  turned  into  money  are  to  be  considered  as  that  species  of 
property  into  which  they  are  directed  to  be  converted,  the  said 
real  and  personal  estate  of  the  said  Isaac  Shumway,  deceased,  must 
be  considered  as  converted  into  money,  and  to  have  become  personal 
estate  in  the  hands  of  the  executors  of  said  will,  as  of  the  said  date, 
the  22d  day  of  July,  1867.  1  Jarman  on  Wills,  473,  chap.  20  ; 
Branihall  v.  Ferris,  14  N.  Y.  41  ;  Bogert  v.  Hertele,  4  Hill,  492 ; 
Manice  v.  ManicBy  43  K  Y.  372  ;   White  v.  Howard,  46  id.  162. 

This  view  meets  the  argument  of  the  defendant's  counsel  that 
no  estate  vested  in  the  executors,  and  that  the  rents  and  profits 
before  the  execution  of  the  power  of  sale  belonged  to  the  heirs.  At 
the  time  the  power  of  sale  thus  became  operative  the  conversion 
took  place  in  law,  and  took  with  it  all  the  incidents  of  the  said 
property  —  all  rents  and  profits  as  part  of  the  trust  fund  to  be  dis- 
tributed. Moncrief  v.  Ross,  60  N.  Y.  436  ;  Stagg  v.  Jackson^ 
1  id.  21 2. 
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Shnmwaj  y.  HarmoA. 


While  the  plaintiffs  were  waiting  the  termination  of  a  litigatioii 
with  the  said  Isaac  O.  Shumway^  one  of  the  ezecntors,  who  claimed 
individnally  half  of  the  real  estate  of  which  the  said  testator  died 
seized,  it  was  proper  for  them,  and  their  daty^  to  secure  to  the  tmst 
fand  the  rents  and  profits  of  the  whole  estate,  and  contingently  of 
that  portion  particularly  in  litigation,  then  in  the  possession  of 
their  co-executor ;  and  particularly  so  after  they  had  succeeded  in  a 
trial  at  the  circuit  in  obtaining  a  verdict  which  inralidated  the 
deed  under  which  said  Isaac  O.  Shumway  claimed  one-half  of  the 
intestate's  said  farm,  which  had  been  affirmed  at  the  special  term, 
and  judgment  ordered  in  their  faror. 

The  first  bond  or  undertaking  in  suit,  dated  July  9,  1867,  a  few 
days  before  the  expiration  of  the  one  and  a  half  years  allowed  to  the 
said  Isaac  G.  Shumway  to  occupy  said  farm,  was  obviously  taken 
in  this  view,  and  to  secure  such  rents  and  profits  which  might 
accrue  during  the  said  litigation.  This  undertaking  is  entitled  in 
the  actions  then  pending,  and  recites  the  fact  of  the  recovery  of  a 
verdict  by  the  plaintiffs,  and  that  the  said  Isaac  G.  Shumway  claimed 
the  premises  described  in  his  deed  and  was  occupying  the  same, 
together  with  the  balance  of  the  farm  of  which  the  said  Isaac 
Shumway  died  seized. 

The  bond  then  provides,  and  the  defendants  did  therein  and 
thereby  undertake,  that  the  said  Isaac  G.  Shumway  should  account 
to  the  said  plaintiffs,  as  executors  in  said  action,  or  their  successors 
in  office,  for  the  fair  annual  rental  of  all  of  said  premises,  not  to 
exceed  $600  per  year,  until  the  final  decision  of  said  cause,  in  case 
said  cause  should  finally  be  decided  against  him,  etc.  This  bond 
was  given  before  the  appeal  in  that  action  to  the  general  term. 
The  judgment  was  ordered  on  the  6th  of  July,  1867,  and  was  per- 
fected on  the  3l8t  of  July,  and  the  appeal  was  brought  on  the  29th 
of  August.  Tlie  referee  finds  as  matter  of  fact  that  said  bond  was 
made  and  executed  to  procure  a  stay  of  proceedings  upon  said  order 
for  judgment,  which  adjudged  that  the  plaintiffs  were  entitled  to 
the  possession  of  the  said  premises  for  the  purpose  of  executing 
said  power  of  sale.  I  do  not  find  any  such  order  to  stay  proceed- 
ings in  the  case ;  bufc  it  clearly  appears  that,  after  the  execution 
of  the  said  bond,  the  said  Isaac  G.  Shumway  remained  in 
I>ossession  of  the  whole  farm  until  the  final  affirmance  of  the 
judgment  in  the  Court  of  Appeals.  This  bond  was  clearly 
not  given  in  pursuance    of   any    statute    or   provision    of   law 
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proyiding  for  a  stay  of  proceedings  upon  judgments  upon 
appeal  therefrom.  It  can  only  be  sustained  as  a  common-law 
undertaking.  In  this  view  I  do  not  see  why  it  was  and  is  not  a 
perfectly  valid  instrument.  It  is  under  seal.  It  purports  to  be 
made  and  given  upon  the  express  consideration  of  one  dollar,  and 
recites  the  facts  above  stated,  which  imply  that  it  was  in  fact  given, 
taken  and  received  in  consideration  that  the  said  Isaac  O.  Shum- 
way  should  be  permitted  to  continue  in  possession  of  said  farm 
during  the  pending  -litigation,  and  that  he  should  pay  to  his  co-ex- 
ecutors, the  plaintiffs  in  this  action,  the  value  of  the  use  of  said 
premises,  the  fair  annual  use  and  rental  of  said  premises,  not 
exceeding  $600  per  year,  from  July  1,  1867,  in  case  such  action 
should  be  decided  finally  against  him. 

The  use  of  said  premises  during  the  said  litigation  thus  secured 
to  the  said  Isaac^.  Shumway,  as  contemplated  by  this  undertaking, 
and  which  constituted  obviously  the  chief  object  and  inducement 
for  the  giving  and  execution  of  said  bond,  was  clearly  a  sufficient 
consideration  for  the  execution  of  the  same,  aside  from  the  consid- 
eration expressed  therein,  which  was  merely  nominal. 

The  second  undertaking  is  clearly  valid.  It  was  given  according 
to  the  provisions  of  the  Code,  upon  an  appeal  by  the  said  Isaac  G. 
Shumway  from  the  judgment  of  the  general  term  to  the  Court  of 
Appeals. 

The  evidence  that  the  defendants  were  indemnified  for  signing 
said  undertakings,  if  immaterial,  could  not  have  injured  the 
defendants.     Their  liability  was  fixed  by  the  undertakings. 

I  see  no  error  in  the  rulings  of  the  referee  injurious  to  the 
defendants.  If  there  was  any  error  in  his  decision,  it  was  in  not 
finding  and  deciding  that  the  defendants  were  liable  under  the 
first  undertaking  for  the  rents  and  profits  of  the  whole  farm,  up  to 
the  time  that  possession  thereof  was  surrendered  by  the  said  Isaac 
O.  Shumway  after  the  decision  of  the  Court  of  Appeals  ;  but  this 
was  a  decision  and  an  error  in  favor  of  the  defendants,  and  the 
plaintiffs  have  not  appealed. 

The  judgment  should  be  aflirmed. 

Judgment  qfinned. 


630  FOUBTH  DEPAETMENT, 

Graves  y.  Brinkerhoff. 


Grates  v.  Bbikkebhopf. 

MisbaJu — moneyipaid  under  miUtuU  mittake  of  fact  may  he  recovered  bach. 

Plaintiffs  purchased  land  of  defendant  at  a  fixed  prioe  per  acre.  Bj  a  mia- 
take  of  the  surveyor  the  land  was  computed  to  be  several  acres  more  than  it 
really  was,  for  which  excess  plaintiffs  paid,  both  parties  believing*  the  8u^ 
vey  to  be  correct.  Held,  (1)  that  plaintiffs  were  entitled  to  a  return  of  the 
excess  paid  ;  (2)  that  it  was  not  necessary,  in  order  to  do  Justice,  to  reodad 
the  contract ;  and  (8)  that  a  subsequent  sale  by  defendant  of  other  lands 
to  another  party,  at  a  price  less  than  he  would  have  obtained,  if  the  ^^ff^kf 
had  not  been  made,  did  not  affect  the  plalntifis'  right  to  recover. 

SUBMISSION"  without  action  of  a  controversy  between  Samuel 
S.  Graves  and  others,  plaintiffs,  and  David  ^.  Brinkerhoff, 
defendant.*  The  facts  were  these:  Prior  to  March,  1867,  an 
oral  agreement  was  made  between  the  parties  for  the  purchase  bj 
plaintiffs  of  a  part  of  a  tract  of  lands  belonging  to  defendant.  The 
price  agreed  to  be  paid  was  1115  per  acre.  As  the  amount  of  land 
was  not  known,  it  was  agreed  that  it  should  be  surveyed  by  Prot 
John  Towler,  of  Hobart  College.  The  person  designated  made  the 
survey  and  computed  the  amount  of  land  to  be  forty-one  and  eighty- 
four  one-hundredths  acres,  and  a  written  contract  was  made  m  pur- 
suance of  the  oral  one,  in  which  the  quantity  of  land  and  metes 
and  bounds,  as  found  by  the  surveyor,  were  set  forth.  A  deed 
was  subsequently  made,  conveying  the  amount  of  land  named  in  the 
contract,  less  one  and  three-hundredths  acres  (a  deduction  made  in 
consequence  of  defendant's  land  not  extending  so  far  in  a  certain 
direction  as  was  at  first  supposed).  The  plaintiffs  paid  for  the 
land  conveyed  tll5  per  acre.  All  parties  at  the  time  believed  the 
survey  and  computation  to  be  correct,  and  defendant  subsequently 
sold  the  balance  of  the  tract,  in  bulk,  to  other  parties  upon  the 
belief  that  the  computation  was  correct.  Upon  the  making  of 
another  survey  by  another  surveyor  a  mistake  of  three  and  thirty- 
eight-hundredths  acres  was  discovered  in  the  computation  of  Prot 
Towler,  and  that  plaintiffs  obtained  only  thirty-seven  and  forty 
one-hundredths  acres.  The  question  submitted  was  whether 
plaintiffs  were  entitled  to  a  repayment  of  $391,  the  difference 
between  the  amount  actually  paid  and  the  amount  that  would 
have  been  paid  if  the  first  computation  had  been  correct. 


^v 
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Grayes  v.  Brinkerhoff. 


Oeo.  B,  Dusinierre,  for  plaintiflEs. 
Z>.  B,  Backenstoaey  for  defendant. 
Present  —  Mullin,  P.  J.,  B.  Daewin  Smith  and  Gilbbbt^  J  J. 

GiLBEBT,  J.  As  a  general  rule  where  a  person,  by  mistake  of 
fact,  pays  money  to  another,  which  he  does  not  owe  him,  the  law 
implies  a  promise  to  repay  it.  Wheadon  v.  OldSy  20  Wend.  174. 
Whether  in  a  case  like  this,  where  the  mistake  occurred  in  pay- 
ing the  pnrchase-money  of  lands,  and  the  purchase  has  been 
consummated  by  a  conyeyance,  the  remedy  can  be  pursued  in  an 
action  at  law  or  must  be  sought  in  a  court  of  equity,  it  is  not 
material  to  inquire.  For  upon  a  submission  of  a  controyersy,  pur- 
suant to  section  372  of  the  Code,  the  court  is  bound  to  give  such 
judgment  as  the  facts  require,  whether  the  relief  be  ^  legal  or 
equitable. 

The  facts  in  this  case  clearly  entitle  the  plaintiffs  to  a  return  of 
the  sum  claimed.  It  is  a  case  of  a  plain  mistake,  and  one  which 
must  be  deemed  material.  1  Story's  Eq.  Juris.,  §§  140, 141;  Adams' 
Bq.  188 ;  Marvin  v.  Bennett^  26  Wend.  169.  We  think  it  is  not  an 
obstacle  to  the  relief  sought,  that  the  parties  cannot  be  put  in  the 
position  they  were  in  before  the  sale  was  made ;  in  other  words, 
that  it  is  not  necessary,  in  order  to  do  justice  to  the  defendant,  that 
the  plaintiffs  should  reconyey  the  land,  and  that  the  contract  of  sale 
should  be  rescinded.  The  defendant  sold  the  land  for  a  fixed  price 
per  acre  agreed  upon,  and  the  plaintiffs  are  entitled  to  both  the 
land  and  the  amount  which  they  oyerpaid  by  mistake.  This  is  the 
only  way  in  which  the  mistake  can  be  corrected.  To  annul  the  sale 
would  not  do  that,  but  would  depriye  the  plaintiffs  of  a  fair  bargain 
without  any  fault  on  their  part.  Such  a  decree  would  not  be  in 
accordance  with  the  rule  in  equity  on  this  subject.  That  rule 
merely  requires  that  the  parties  shall  be  placed  in  the  same  situ- 
ation they  would  haye  been  in  if  the  mistake  had  not  happened. 
Upon  that  principle  the  plaintiffs  are  entitled  to  the  land,  but  the 
defendant  is  entitled  only  to  a  sum  less  than  that  which  he 
receiyed,  which  is  ascertained  by  deducting  therefrom  the  amount 
claimed  by  the  plaintiffs. 

Nor  does  the  subsequent  sale  of  the  residue  of  the  defendant's 
land  to  other  parties  affect  the  equitable  rights  of  the  plaintiffs. 
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Alger  T*  Johnscm. 

They  were  strangers  to  that  transaction,  and  if  the  mistake^  which 

they  now  seek  to  have  corrected,  caused  the  defendant  to  make  that 

sale  at  a  price  less  than  he  would  otherwise  have  obtained «  the 

surveyor  who  caused  the    mistake,   and    not   the   plaintiffs,  is 

responsible. 

These  are  the  only  questions  presented.     The  plaintiffs  are, 

therefore,  entitled  to  recover  the  sum  of  1391,  with  interest  from 

March  1,  1869,  with  costs. 

Ordered  accordingly. 


Algeb  v.  JoHsrooK. 

Pleading.    Statute  of  frauds  — promise  to  pay  debt  of  another. 

Where  the  complaint  only  alleged  an  indebtedness  generally,  hM^  that  it  was 
not  necessary  to  set  up  the  statute  of  frauds  in  the  answer. 

Plaintiff  was  requested  by  B.  to  do  work  upon  a  house  B.  was  erecting,  but 
refused  to  be  employed  by  B.,  whereupon  defendant  told  plaintiff  to  do  the 
work  whatever  B.  ordered,  and  defendant  would  pay  him  for  it.  HM,  not 
a  promise  to  pay  the  debt  of  another  within  the  statute  of  frauds. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  Ransom  P.  Alger  against  Willaid 
Johnson  to  recover  for  work,  labor  and  materials  furnished  in 
the  construction  of  a  building.  Plaintiff  was  a  builder.  In  May, 
1870,  one  Baker  applied  to  plaintiff  to  do  work  upon  a  building 
which  was  being  erected  by  Baker,  who  informed  plaintiff  that  the 
pay  for  his  work  was  coming  from  defendant.  Plaintiff  refused  to 
work  for  Baker  and  defendant  subsequenbly  saw  plaintiff  and  told 
him  to  do  whatever  Baker  ordered  upon  the  building.  Plaintiff  in 
accordance  with  this  direction  did  work  and  furnished  materials,  for 
a  portion  of  which  Baker  gave  orders  on  defendant,  which  were 
paid.  Baker  died  in  September,  1870.  In  May,  1870,  Baker 
assigned  his  interest  in  the  lands  upon  which  the  building  was 
erected  to  defendant  to  secure  such  sums  as  defendant  should 
advance  or  loan  to  Baker,  and  defendant  afterward  became  the 
absolute  owner  thereof. 

Siephene  d  Pardee^  for  appellant 

H.  C.  Howe,  for  respondent. 
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Clemenoe  y.  City  of  Anirani. 

Present — Muluk^  P.  J.,  E.  DAAWiif  Smith  and  Qilbbbt,  J  J. 

GUiBBBry  J.  Under  the  pleadings  the  plaintiff^  in  order  to 
recover^  was  bound  to  prove  a  valid  contract.  The  complaint  does 
not  set  forth  the  contract,  but  only  ayera  an  indebtedness  generally. 
The  answer  contains  a  denial  of  all  the  allegations  in  the  com* 
plaint  and  then  puts  in  issue  all  the  facts  on  which  the  indebted- 
ness of  the  defendant  depends*  It  is  only  where  the  complaint  sets 
forth  a  contract,  and  the  answer  admits  that  allegation,  that  the 
defendant  must  plead  the  statute  of  frauds.  Moak's  Van  Santv. 
PL  605,  555 ;  Duffy  v.  O'Dommn,  46  N.  Y.  226. 

We  think  the  contract  proved  was  not  within  the  statute  of 
frauds,  but  was  an  original  undertaking  of  the  defendant^  and  not 
one  collateral  to  a  promise  by  Baker.  The  fallacy  of  the  argu- 
ment on  behalf  of  the  defendant  consists  in  the  assumption  that 
Baker  incurred  the  same  debt  to  the  plaintiff,  whereas  the  proof 
is  that  the  plaintiff  refused  to  be  employed  by  Baker,  and  there- 
upon the  defendant  employed  him  to  do  the  work  under  Baker's 
orders.  We  have  no  doubt  that  the  terms  of  this  employment  com- 
prehended the  supplying  of  materials. 

There  was  no  error  in  admitting  in  evidence  the  contract  for  the 
sale  of  the  land,  and  the  assignment  thereof,  because  they  showed 
the  defendant's  interest  in  the  premises,  and  so  aided  the  referee 
in  interpreting  the  language  used  by  the  parties  when  the  indebt- 
edness sued  on  was  incurred. 

The  judgment  should  be  affirmed. 

Judgment  offirmetL 


Glsmekob  v.  City  of  Aububk. 

Munieipai  eorparaHon—UabUUy  for  if^urpflwn  negUgent  dtfeet  in  Mewalk, 

m 

A  sadden  slope  of  six  inches  in  three  and  a-half  feet,  made  by  the  direetion  of 
the  dty  authorities,  in  %  sidewmlk,  having  a  giade  of  three^uartera  of  an 
inch  to  a  foot,  hM,  to  be  dangerous  so  as  to  render  the  city  liable  fox 
injury  to  a  person,  caused  by  slipping  upon  the  slope  when  covered  with 
mow. 

Vol.  VI,  N.  Y.  Rkp.  — 80, 
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MOTION  by  plaintiff  for  a  new  trial  after  a  judgment  of  nonsuit 
at  the  circuit. 
The  action  was  brought  by  Mary  A.  Olemence  against  the  city  of 
Auburn  to  recover  damages  for  personal  injuries  caused  by  plain- 
tiff slipping  upon  a  sidewalk  in  said  city.    Sufficient  &ctB  appear 
in  the  opinion. 

jP.  D.  Wright  and  Oeorge  F.  Oamsiock,  for  plaintiff. 

James  Lyon,  for  defendant^  cited  MiBs  y.  City  of  Brooklyn, 
32  N.  y .  489 ;  Kavanagh  v.  City  of  Brooklyn,  38  Barb.  ^32 ;  WU- 
son  V.  Mayor  of  New  York,  1  Den.  695;  Dillon  on  Mun.  Corp., 
§  176,  note. 

Present  —  Mullin,  P.  J.,  B.  Dabwik  Smith  and  Oilbebt,  JJ. 

MuLLiN",  P.  J.  The  plaintiff  is  a  resident  of  the  city  of  Auburn. 
On  the  3d  of  February,  1872,  she  was  passing  along  the  sidewalk  on 
State  street,  in  said  city,  and  slipped  and  fell,  and  injured  the  ulnar 
nerve  of  the  arm,  by  reason  whereof  she  has  suffered  a  good  deal  of 
pain,  and  was  for  several  months  unable  to  perform  her  ordinary 
labor,  and  the  arm  was  not,  at  the  time  of  the  trial,  able  to  raise 
any  considerable  weight,  and  in  the  opinion  of  the  physician,  will 
never  be  restored  to  its  normal  condition. 

Some  four  or  five  years  before  the  accident  the  owner  of  the  lot, 
in  front  of  which  this  walk  was  laid,  desired  to  relay  and  repair  it, 
and  applied  to  the  chairman  of  the  street  committee  of  the  common 
council  to  fix  the  grade  of  the  said  walk.  A  grade  was  established, 
having  a  descent  of  three-quarters  of  an  inch  to  the  foot.  It  was 
ascertained  that  if  this  grade  whs  continued  to  a  certain  point  in 
the  walk  there  would  be  a  difference  of  six  inches  between  the  new 
grade  and  the  walk  immediately  adjoining.  This  fact  being  com- 
municated to  the  chairman  of  the  street  committee,  he  directed 
that  the  stone,  which  was  used  to  fill  up  the  gap  between  the  new 
and  old  grades,  be  laid  on  a  slope  having  a  descent  of  six  inches  in 
about  three  and  a  half  feet. 

On  the  day  of  the  injury  it  had  snowed  in  the  morning  so  that 
at  the  time  the  plaintiff  was  passing  along  the  walk  in  question 
tiiere  was  some  half  an  inch  of  snow  on  the  walk,  which  concealed 
the  descent  so  that  a  person  unacquainted  with  the  grade  would 
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not  be  likely  to  observe  it  The  plaintiff,  notperceiying  it,  stepped 
upon  the  stone  in  question  and  immediately  slipped  and  fell  and 
was  injured. 

On  the  trial  the  defendant  moved  for  a  nonsuit  on  two  grounds  : 

1st.  Because  plaintiff  wa£  shown  to  hare  been  guilty  of  negli- 
gence that  contributed  to  the  injury. 

2d.  That  in  establishing  the  grade  of  sidewalks  the  common 
council  act  judicially,  and  if  the  walk  is  laid  in  accordance  with 
the  grade,  so  established,  the  city  is  not  liable.  On  this  ground 
the  court  nonsuited  the  plaintiff.  The  court  directed  the  motion 
for  a  new  trial  to  be  heard  in  the  first  instance  at  the  general  term. 

By  the  charter  of  the  city  of  Auburn  the  comnlon  council  have 
power,  and  it  is  made  their  duty,  to  make,  repair  and  preserve  the 
highways,  streets,  lanes,  alleys  and  bridges,  and  side  and  cross- 
widks,  and  to  cause  them  to  be  repaired  from  time  to  time.  Laws 
1859,  chap.  431. 

To  make  or  repair  sidewalks  in  said  city,  the  common  council  is 
required  to  give  notice  in  writing  to  the  owners  or  occupants  of 
lots  in  front  of  which  sideviralks  are  required  to  be  made  or  repaired, 
specifying  the  work  to  be  done,  and  the  manner  and  time  in  which 
the  work  is  to  be  done. 

The  repairs  were  made  in  conformity  to  the  directions  of  the 
chairman  of  the  street  committee,  whose  power  to  give  direction  is 
not  questioned.  It  does  not  require  argument  to  prove  that  a  walk 
having  in  it  a  stone  laid  upon  the  grade,  having  a  descent  of  six  inches 
in  the  distance  of  three  and  gne-half  feet,  is  dangerous  to  persons  not 
aware  of  such  grade.  It  is  the  duty  of  those  charged  with  the  con- 
struction of  the  streets  and  sidewalks,  to  see  that  they  are  so 
made  and  kept  as  to  be  safe  for  all  persons  passing  along  the  same 
on  foot,  on  horseback,  or  in  carriages,  and  if  this  duty  is  not  per- 
formed, and  injury  results  from  the  omission,  the  municipality  is 
liable  to  respond  in  damages  to  the  person  injured.  Wallace  y. 
Mayor  of  New  York,  2  Hilt.  440;  Olark  v.  Oily  of  Lockport,  49 
Barb.  580. 

The  common  council  of  Auburn  may  establish  such  grade  for 
its  streets  as  it  sees  fit,  and  it  is  not  responsible  for  an  error  of 
judgment  in  establishing  such  grade.  Boc/iester  White  Lead  Co.  v. 
aty  of  Rochester,  3  N.  Y.  463;  Lloyd  v.  Mayor  of  iV.  Y.,  5  id.  369, 

But  this  exemption  does  not  relieve  the  city  from  liability,  if,  in 
making  or  repairing  the  street  or  sidewalk,  it  is  left  so  as  to  be 
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dangeroas  to  the  life  or  limbs  of  persons  passing  over  it     4  Abb. 
Dig.  460,  pL  149,  153;  Barton  v.  Syracuse,  36  N,  Y.  54 

Whether  a  walk  shall  be  on  the  same  level  with  the  street  or  a 
foot  above  or  below  rests  in  the  discretion  of  the  common  conn- 
cil,  and  they  are  not  liable  for  error  of  judgment  if  they  have 
failed  to  establish  the  best  grade.  But  they  are  liable  if  they 
leave  a  hole  in  it  or  a  sudden  descent  by  reason  of  which  persons 
are  injured  without  fault,  or  neglect  on  their  part  Rochester 
White  Lead  Co.  v.  City  of  Sochester,  supra.  There  is  no  inuna- 
nity  for  such  a  wrong. 

Officers  charged  with  the  care  and  preservation  of  the  streets  and 
walks  of  a  city  must  be  held  to  a  rigid  accountability  when  they 
omit  to  do  whatever  is  necessary  to  protect  the  public  from  injury 
by  reason  of  defects  in  such  streets  or  walks.  In  no  other  way  can 
life  or  limb  be  properly  protected  against  gross  neglect  or  the 
meanest  parsimony. 

The  nonsuit  must  be  set  aside  and  a  new  trial  granted,  costs  tu 
abide  the  event. 

New  trial  granted. 


SyBAGUSB,  PhCBKIX   AKD  OsWBGO  RlILBOAD  GOMPAITT  Y.  GSBB 

CarportUion  —  railroad  eompanj/  —  subscription  to  stock  before  organkatian  — 
check  ffioenfor  subscription  valid  —  corporation  may  maintain  action  on. 

Defendant  eubacribed  for  $1,000  Btock  inapropoBed  railroad  company  and  gave 
his  check  for  the  ten  per  cent  req aired  by  law  to  be  paid  in  eaah.  The  check 
was  given  upon  an  agreement  by  one  A.,  at  whose  solicitation  defendant  sab- 
scribed  and  who  took  the  check,  that  defendant  shoald  not  pay  the  check  or 
for  the  stock.  Held,  (1)  that  in  the  absence  of  authority  from  the  directors 
of  the  proposed  corporation  to  A.  to  make  the  agreement  mentioned  the 
check  was  a  valid  payment ;  (2)  that  authority  in  A.  was  not  to  be  presamed, 
and  (3)  that  the  company,  after  incorporation,  were  entitled  to  maintain  an 
action  on  the  check  against  defendant. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court. 
The  action  was  brought  by  the  Syracuse^  Phooniz  and  Oswego 
Bailroad  Company  against  B.  Nelson  G^re^  upon  a  check  given  by 
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defendant  upon  a  subscription  for  stock  in  plaintiff.    Sufficient 
facts  appear  in  the  opinion. 

Chamherlin  A  Knapp,  for  appellant. 

Hiscochy  Oifford  A  Doheny,  for  respondent 

Present — Mulmn,  P.  J.;  E.  Dabwin  Smith  and  Gilbbrt,  33, 

MuLLiK,  P.  J.  The  plaintiff  sued  the  defendant  on  a  check  for 
$100,  which  was  given  for  the  ten  per  cent  required  by  the  general 
railroad  law  to  be  paid  upon  each  share  of  stock  of  a  railroad 
company,  at  the  time  of  subscribing  therefor. 

The  defense  is,  that  before  the  organization  of  the  company 
Patrick  H.  Agan  was  engaged  with  others  in  procuring  subscribers 
to  plaintiff's  stock,  with  the  view  of  organizing  a  corporation  under 
the  general  railroad  law,  to  construct  a  road  from  Liverpool,  in 
Onondaga  county,  to  connect  with  the  New  York  Midland,  in 
Volney,  Oswego  county.  Said  Agau  api)lied  to  plaintiff  to  subscribe, 
and  as  an  inducement  to  do  so  he  assured  him  he  would  not  be 
called  upon  to  pay  anything  upon  the  subscription,  and  the  defend- 
ant gave  his  check  for  the  ten  per  cent  required  to  be  paid  in  cash 
upon  a  bank  in  which  he  notified  Agan  he  kept  no  account,  and 
that  it  would  not  be  paid,  and  Agan  agreed  that  it  should  not  be 
presented.  It  was  drawn  upon  that  bank  so  that  it  should  not  be 
paid,  if  presented.  The  court  gave  judgment  for  the  plaintiff  and 
the  defendant  appeals. 

There  are  but  two  questions  of  any  importance  occurring  on  this 
appeal.  The  first  is  whether  taking  the  check  for  the  ten  per  cent 
was  such  a  violation  of  the  statute  as  rendered  it  void.  Second. 
Whether  the  plaintiff  acquired  such  a  title  to  the  check  as  enables 
it  to  sue  upon  it. 

First.  Is  the  check  void  ? 

The  second  section  of  the  general  railroad  law  (Laws  1850,  chap. 
140)  provides  that  the  articles  of  association  shall  not  be  filed  and 
recorded  in  the  office  of  the  secretary  of  state  until  at  least  $1,000  of 
stock  for  every  mile  of  railroad  proposed  to  be  made  is  subscribed 
thereto  (that  is,  to  the  articles  of  association),  and  ten  per  cent  paid 
thereon  in  good  faith  and  in  cash  to  the  directors  named  in  the 
articles  of  association. 
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In  Crocker  t.  Orane,  21  Wend.  211,  the  question  was  whether  the 
acceptance  of  checks  in  lien  of  cash  was  a  compliance  with  the  pro- 
vision of  the  charter,  which  in  that  case,  as  in  this,  called  for  a  per- 
centage to  be  paid  in  cash  at  the  time  of  subscribing.  It  was  held 
it  was  not.  As  in  that  case  the  commissioners  for  distributing  the 
stock  received  checks  or  uncurrent  money  for  the  percentage  of  a 
large  number,  if  not  all,  of  the  subscribers,  the  action  of  the  com- 
mission was  held  to  be  void  as  contrary  to  the  policy  of  the  statute. 
OowEN,  J.,  who  delivered  the  opinion  of  the  court,  says  (p.  220): 
^'  Why  are  they  (checks)  taken  as  cash  in  the  ordinary  course  of 
business  ?  Because  they  are  a  mere  transfer  of  money  which  a 
man  has  at  his  banker's.  I  do  not  deny  that  receiving  an  occa- 
sional check  might  have  been  a  fair  substitute.'' 

The  assistant  vice-chancellor,  in  Thorp  v.  WoodhuU,  1  Sandi 
Oh.  411,  held  that  the  receipt  by  the  commissioners  appointed  to 
receive  subscriptions  for,  and  to  distribute  the  stock  of,  an  insur- 
ance company,  of  a  check  of  a  subscriber  in  payment  of  a  percentage 
required  by  the  charter  to  be  paid  in  cash  at  the  time  of  subscrib- 
ing, was  a  proper  exercise  of  power,  and  the  drawer  was  liable  on 
the  check,  and  he  considers  the  receipt  of  the  check  valid  because 
it  was  received  as  cash.  It  did  not  appear  that  the  commissioners 
had  any  knowledge  or  suspicion  that  the  check  was  not  good  or 
that  it  would  not  be  paid  in  due  course.  They  received  it  at  their 
own  risk.  It  seems  that  the  corporation  took  it  from  them  as 
equivalent  to  cash,  and  it  is  not  proved  but  that  the  commissioners 
and  officers  of  the  corporation  believed  it  to  be  equivalent  to 
money.  He  further  says  that  "  it  does  not  appear  that  a  check  was 
taken  from  any  other  subscriber  for  stock." 

The  considerations  that  induced  the  vice-chancellor  to  hold  the 
subscription  valid  in  the  case  before  him  apply  in  all  their  force  to 
the  case  before  us.  There  is  no  evidence  that  a  check  was  received 
from  any  other  person  than  the  defendant,  nor  that  the  directors 
had  any  knowledge  of  the  understanding  between  Agan  and  defend- 
ant that  the  check  should  not  be  presented  or  paid,  or  that  the 
cash  to  pay  it  was  not  in  the  bank  to  meet  it  when  presented. 

If  the  directors  or  the  company  were  bound  by  the  acts  and  agree- 
ment of  Agan  in  the  premises,  the  check  must  be  held  void,  unless 
defendant  is  not  in  a  situation  to  avail  himself  of  the  fraud  which 
was  committed  or  attempted  to  be  committed  upon  the  company  or 
its  stockholders.     There  is  no  proof  of  the  authority  given  to 
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We  must  ascertain  it  therefore  from  the  nature  of  his  employment 
and  the  duties  which  it  was  probablj  intended  he  would  perform. 

The  general  railroad  act  contemplates  that  persons  desiring  to 
subscribe  for  stock  shall  meet  together  and  agree  upon  and  sign 
the  articles  of  association,  and  subscribe  for  stock.  The  meeting 
is  made  up  of  persons  invited  by  one  or  more  persons  friendly  to 
the  enterprise,  with  the  yiew  of  inducing  them  to  subscribe  for 
stock  and  to  become  corporators  in  the  company,  and  sometimes  to 
take  subscriptions  to  be  presented  to  the  directors  when  appointed. 
This  is  all  the  duty  a  person  so  employed,  in  the  absence  of 
instruction,  clothing  him  with  more  enlarged  power,  is  expected  to 
perform,  or  it  is  necessary  he  should  perform.  Agan  had  no  power 
to  make  the  arrangement  set  up  in  the  answer,  and,  if  he  made  it, 
neither  the  directors  nor  the  company  were  bound  by  it. 

It  is  not  to  be  assumed,  in  the  absence  of  the  clearest  proof,  that 
the  subscribers  to  the  stock,  before  the  organization  of  the  company, 
or  the  directors,  after  that  event,  would  deliberately  authorize  the 
doing  of  an  act  that  would  destroy  the  subscription  of  any  one  or 
more  of  the  subscribers  and  endanger  the  existence  of  the  company 
after  incorporation. 

Second.  Has  the  corporation  a  right  to  maintain  an  action  on  the 
check  ?  In  other  words,  was  the  check  ever  legally  transferred  to 
the  company?  Although  the  statute  contemplates  and  permits 
subscriptions  to  the  stock  of  a  railroad  company  before  incorpora- 
tion, yet  these  subscriptions  do  not  bind  the  subscriber  until  the 
company  becomes  incorporate.  When  that  event  occurs,  the  sub- 
scriptions become  the  property  of  the  corporation,  and  it  alone  can 
sue  thereon.  If  it  was  competent  to  receive  a  check  for  the  ten 
per  cent  required  to  be  paid  down  at  the  time  of  subscribing,  that 
check  became  the  property  of  the  company  at  the  same  time  and 
in  the  same  manner  the  company  would  have  become  owner  of  the 
money,  had  it  been  paid  in  lieu  of  the  check.  It  does  not  matter, 
it  seems,  to  whom  the  check  was  made  payable.  It  was  transferred 
to  the  company  upon  incorporation,  just  as  land  intended  to  be 
granted  for  the  use  of  a  religious  society  becomes  the  property. of 
the  corporation  upon  the  incorporation  becoming  complete.    The 

judgment  must  be  affirmed. 

Judgment  affirmed. 
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AdminiHratori — judgmetU  ogainH  deuased  person -^  accounting  of^^praO' 

tke  upon  accounting, 

PlaintiiF,  nrlio  held  a  Judgment  against  a  deceased  person,  presented  the  same 
to  the  administrators  of  his  estate,  who  had  assets.  Thej  refused  to  paj, 
claiming  that  it  had  been  paid,  and  also  refased  to  refer  the  claim.  The 
surrogate,  upon  the  final  accounting,  suspended  the  same  to  enable  an  action 
to  be  brought  in  the  Supreme  Court  to  determine  the  validity  of  the  judg- 
ment. An  action  was  brought  for  that  purpose  and  for  an  accounting; 
the  judgment  declared  valid,  an  accounting  had,  and  the  administrators 
ordered  to  paj  the  assets  in  their  hands  to  the  plaintiff.  The  payment  not 
being  made,  plaintiff  petitioned  the  surrogate  for  an  order  compelling  the 
administrators  to  account  and  that  they  pay  plaintiff's  debt.  Hdd^  (1)  tliat 
the  surrogate  had  not  the  power  to  determine  whether  the  judgment  was 
paid  and  the  action  was  properly  brought  by  plaintiff;  (2)  that  the  account- 
ing was  transferred  to  the  Supreme  Court;  (3)  that  the  validity  of  the 
original  judgment  was  established  by  the  second  Judgment,  but  the  first 
judgment  remained  in  force  and  priority ;  (4)  that  the  surrogate  oould  not 
compel  a  new  accounting ;  (5)  but  he  had  power,  and  it  was  his  duty,  to 
direct  the  payment  to  the  plaintiff  of  the  assets  ordered  to  be  paid  by  the 
Supreme  Court,  and,  in  case  such  assets  had  been  distributed,  to  direct  an 
action  on  the  administrators'  bond  for  their  amount. 

APPEAL  by  Eugene  Forman,  a  creditor  of  the  estate  of  Henry 
Lawrence,  deceased,  from  a  decree  of  the  surrogate  of  Onon- 
daga county,  denying  the  petition  of  the  appellant  praying  an 
accounting  by  Elijah  C.  Lawrence,  surriving  administrator  of  said 
estate,  and  one  of  the  respondents.  Sufficient  facts  appear  in  the 
opinion. 

E,  Forman  and  Z>.  Pratt^  for  appellant. 

Lyman  £  JameSy  for  respondents. 

Present  —  MuLLiN,  P.  J.,  E.  Darwik  Smith  and  Oilbsbt,  JJ. 

MuLLiN,  P.  J.  In  March,  1859,  the  plaintiff  recovered  in  this 
court  a  judgment  against  Henry  Lawrence  for  the  sum  of  $620.29. 
An  execution  was  issued  on  this  judgment,  and  returned  nuUa 
hona.      In   December,  1869,   said   Lawrence  died   intestate,    and 
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Martha  G.  Lawrence  and  Henry  Lawrence  were  appointed  admin- 
istrators of  his  estate;  they  duly  qualified  and  assumed  the 
duties  of  said  office.  Said  administrators  filed  an  inventory  show- 
ing assets,  amounting  to  t737.82,  over  and  above  what  was  set 
apart  to  the  widow.  In  June,  1870,  said  administrators  obtained 
an  order  from  the  surrogate  requiring  creditors  to  present  their 
claims,  which  order  was  duly  published.  In  the  same  month, 
plaintiff  presented  to  said  administrators  a  transcript  of  his  judg- 
ment, and  claimed  that  the  same  be  allowed  as  against  the  estate 
of  said  Lawrence.  In  March,  1871,  the  administrators  procured 
from  the  surrogate  a  citation  to  the  creditors  and  next  of  kin  of 
said  Lawrence,  to  attend  a  final  accounting  of  the  administrators. 
They  filed  an  account  with  the  surrogate  by  which  it  appeared  that 
they  had  received  $717.09.  The  administrators  insisted,  before  the 
surrogate,  that  plaintiff 's  judgment  was  paid  since  the  death  of  the 
testator  by  money  received  by  plaintiff  upon  an  insurance  policy, 
upon  the  life  of  the  intestate,  effected  by  plaintiff,  and  the  pre- 
miums on  which  he  had  himself  paid.  The  surrogate  refused  to 
try  the  question  thus  raised,  and  suspended  the  accounting  until 
the  validity  of  the  judgment  should  be  determined  by  proceedings,  to 
be  instituted  by  the  plaintiff.  Thereupon  the  plaintiff  commenced 
an  action  in  this  court  in  which  the  facts  above  stated,  among 
others,  were  alleged.  He  asked  judgment  that  the  administrators 
render  an  account  of  the  estate  of  the  intestate,  and  of  all  debts 
and  claims  against  the  said  estate,  especially  those  held  by  persons 
in  other  States,  and  that  the  administrators  be  decreed  to  pay 
plaintiffs  judgment  according  to  its  priority,  and  that  the  other 
creditors  be  permitted  to  come  in  on  the  foot  of  the  decree  in  said 
action,  and  have  a  settlement,  distribution  and  payment  of  their 
debts  and  demands. 

The  defendants  set  up,  by  way  of  defense,  payment  of  the  judg- 
ment by  means  of  the  policy  of  insurance  ;  that  said  claim  waa  pre- 
sented to  and  rejected  by  said  administrators,  and  action  not 
brought  within  the  time  limited  by  statute,  and  that,  because  said 
action  was  not  brought  within  such  time,  they  have  paid  other 
debts  and  are  without  assets  in  their  hands  to  pay  said  judgment. 

The  issues  thus  formed  were  referred  to  a  referee  for  hearing  and 
decision,  and,  after  hearing  the  parties,  he  found  and  decided  that 
plaintiff's  judgment  was  not  paid,  and  he  ordered  judgment,  that 
defendants  account  with,  and  pay  over  to  said  plaintiff,  $610.39, 
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being  the  balance  in  their  hands  belonging  to  eaid  estate,  after 
deducting  the  credits  allowed  to  said  administratoFS,  together  with 
$111.41,  interest  on  said  judgment,  with  the  costs  of  the  action, 
and  that  plaintiff  tind  other  creditors  be  at  liberty  to  apply  for  pay- 
ment out  of  assets  when  received. 

After  the  entry  of  this  judgment,  and  in  February,  1874,  the 
plaintiff  presented  to  the  surrogate  a  petition  praying  an  order 
requiring  the  surviving  administrator  to  show  cause  why  he  should 
not  render  an  account  of  his  proceedings  as  administrator,  and  why 
an  order  should  not  be  made  directing  the  payment  of  his  judg- 
ment entered  in  March,  1859.  Said  administrator  appeared  and 
filed  an  account,  and  stated  that  the  accounting  commenced  by  the 
administrators,  and  all  proceedings  thereon,  were  withdrawn  and  did- 
continned.  The  surrogate  proceeded  to  receive  evidence  offered  by 
the  plaintiff,  being  the  judgment  of  March,  1859,  and  an  execution 
issued  thereon,  and  returned  nttUa  bonay  and  also  the  judgment 
secondly  above  mentioned,  and  it  appearing  to  the  surrogate  that  a 
fnll  accounting  was  had  in  the  Supreme  Oourt,  and  that  no  assets 
had  come  into  defendant's  hands  since  such  accounting,  it  was 
ordered  by  the  surrogate  that  said  application  be  denied  and  the 
proceedings  therein  dismissed.  From  that  order  the  plaintiff 
appeals*' 

The  judgment  recovered  by  the  plaintiff  against  the  intestate 
was  conclusive  evidence  of  the  indebtedness  on  which  that  judg- 
ment was  recovered,  and  unless  reversed  or  paid  it  was  the  duty  of 
the  administrator  to  pay  it.  They  alleged  it  was  paid,  and,  as  the 
surrogate  could  not  try  that  question,  the  plaintiff  had  no  remedy 
except  to  bring  an  action  upon  it.  The  administrator  refused  to 
consent  .to  refer  the  question,  and  thereupon  the  plaintiff  brought 
a  suit  in  equity  to  obtain  an  accounting  as  well  as  establish  the 
validity  of  his  judgment.  By  bringing  the  action  to  account^  that 
proceeding  was  transferred  from  the  surrogate's  court  to  the 
Supreme  Court.  The  accoimting  could  be  taken  by  either,  and  the 
account,  when  taken,  was  conclusive  upon  the  parties  so  long  as  it 
was  unopened.  The  Supreme  Court  had  the  same  power  to  enforce 
its  judgment  that  the  surrogate  would  have  had,  had  the  account- 
ing been  taken  in  his  court,  except  that  the  Supreme  Court  could 
not  direct  the  prosecution  of  the  administrator's  bond.  This  could 
only  be  done  by  the  surrogate.    The  surrogate  was  right,  therefore^ 
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in  refusing  to  enter  upon  an  accounting  after  the  judgment  in  this 
eourty  in  which  an  account  was  stated. 

By  section  19a,  2  £.  S.  116,  the  surrogate  can  order  the 
administrator's  bond  to  be  prosecuted,  when  he  has  refused  or 
omitted  to  perform  a  decree  made  against  him  by  the  surrogate 
for  the  payment  of  a  debt,  etc.  It  was  necessary  therefore  that 
plaintiff  should  get  an  order  of  the  surrogate  requiring  the 
administrator  to  pay  his  judgment  before  he  could  ask  for  an  order 
for  the  prosecution  of  the  bond. 

The  order  of  the  surrogate  recites  that  the  plaintiff,  in  his  peti- 
tion, prays  for  an  order  requiring  the  administrator  to  show  cause, 
among  other  things,  why  an  order  should  not  be  made  directing 
the  payment  of  plaintiff's  debt.  That  order  the  surrogate  had 
power  to  make.  No  reason  is  perceived  why  the  plaintiff,  in  a 
judgment  in  the  Supreme  Court,  may  not  call  upon  the  surrogate 
for  an  order  requiring  the  administrator  to  pay  the  judgment,  with 
the  same  force  and  effect  as  any  other  claim.  It  is  a  debt  which 
the  surrogate  may  require  the  administrator  to  pay.  It  is  no 
answer  to  such  an  application  to  say  that  the  Supreme  Court  had 
power  to  enforce  its  own  judgment  by  execution,  or  by  punishing 
the  administrator  as  for  a  contempt;  for  if  it  be  true,  as  is  alleged  in 
defendant's  answer,  that  they  have  applied  the  assets  in  good  faith 
in  payment  of  other  debts,  there  is  nothing  to  which  plaintiff  can 
resort  to  obtain  payment  of  his  debt  except  the  bonds  of  the 
administrators. 

It  may  be  that  the  pretense  that  they  applied  the  assets  in  good 
faith  in  payment  of  other  debts  is  not  well  founded,  but  whether 
it  is  or  is  not  it  presents  a  case  which  shows  the  necessity  of  a  resort 
to  the  bond. 

It  was  urged  upon  the  trial,  and  the  point  is  again  made  here, 
that  by  bringing  an  action  on  the  judgment  the  plaintiff  lost  the 
preference  he  had  by  virtue  of  the  first  judgment. 

There  are  numerous  cases  which  hold  that  when  a  judgment  is 
recovered  in  an  action  upon  a  prior  judgment  the  latter  is  not 
extinguished;  the  second  judgment  is  of  no  higher  nature  than  the 
first     4  Abb.  Dig.  47,  pL  243. 

It  would  be  very  unjust  to  permit  the  personal  representatives  of 
a  deceased  judgment  debtor  to  defeat  the  preference  given  by  the 
statute  to  a  creditor  by  judgment  against  the  intestate  recovered 
in  his  life-time,  by  disputing  the  claim  and  thus  compelling  the 
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creditor  to  bring  suit  upon  it,  in  order  to  establish  its  validity,  or 
rather  the  falsity  of  the  grounds  of  refusal  to  allow  it.  All  that 
was  accomplished  by  the  recovery  of  the  second  judgment  was  to 
place  the  claim  in  the  same  situation  it  would  have  been  had  it  been 
allowed  by  the  administrators.  The  first  judgment  was  still  in 
force  for  the  purpose  of  giving  the  plaintijS  a  preference  in  payment 
out  of  the  assets  in  defendant's  hands. 

It  was  held  by  the  chancellor  in  Purdy  v.  Doyle,  1  Paige,  558, 
that  upon  the  recovery  of  a  judgment  upon  a  prior  judgment  the 
lien  of  the  first  was  lost  This  decision  was  made  in  1829.  In 
1823  the  Supreme  Court  decided,  at  special  term,  in  the  case  of 
Mumford  v.  Stocker,  1  Cow.  178,  that  bringing  a  suit  on  a  judg- 
ment, and  recovering  judgment  therein,  is  not  a  satisfaction  of  the 
first  In  Harvey  v.  Wood,  5  Wend.  221,  it  was  held  that,  when  an 
execution  in  an  action  of  debt  on  judgment,  sufficient  is  levied  to 
satisfy  the  original  judgment,  the  plaintiff  must  apply  the  money 
levied  in  satisfaction  of  the  original  judgment,  although  there  is 
not  enough  to  pay  the  costs,  as  well  as  the  debt  recovered  by  the 
second  judgment.  See  also  PlarUer^s  Bank  v.  Calvit,  3  Sm.  & 
Marsh.  199. 

I  am  of  the  opinion  that  we  should  follow  the  cases  in  this  court 
rather  than  that  of  Purdy  v.  Doyle,  supra,  and  that  the  recovery  of 
second  judgment  does  not  deprive  the  plaintiff  of  the  preference 
acquired  by  the  first 

My  conclusions  are:  1st.  That  the  surrogate  had  not  the  power 
to  try  the  question  whether  the  original  judgment  was  l>aid,  and 
a  suit  to  determine  that  question  was  properly  brought  by  the 
plaintiff.  2d.  By  the  complaint  in  that  action  the  accountfAg 
was  taken  from  the  Surrogate's  Court  and  transferred  to  tbijB 
Supreme  Court.  3d.  That  the  effect  of  the  action  in  the  Supreme 
Court  was  to  establish  the  validity  of  the  original  judgment,  and  to 
give  to  it  the  same  force  and  effect  as  if  it  had  been  allowed  by  the 
administrators,  when  presented  to  them.  4th.  That  the  surrogate 
was  right  in  refusing  to  enter  upon  the  accounting.  5th.  That 
upon  presenting  to  the  surrogate  the  judgment  in  the  Supreme 
Court  establishing  the  validity  of  the  judgment,  and  the  statement 
of  the  administrators'  account,  showing  a  balance  in  their  hands 
applicable  to  plaintiff 's  judgment,  it  was  his  duty  to  make  an  order 
that  the  administrators  apply  the  assets  in  their  hands  to  the  pay- 
ment  of  the  judgment;  and,  if  they  should  show  that  they  had  bean 
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misapplied,  it  wonld  be  his  further  duty  to  direct  suit  on  the 
administrators'  bonds. 

The  order  of  the  surrogate  is  reversed  and  proceedings  remitted 
to  the  surrogate^  with  directions  to  him  to  grant  the  plaintiff  the 
relief  prayed  for  in  his  petition,  costs  to  be  paid  out  of  assets  here- 
after received  by  administrator. 

Ordered  accordingly. 


BooMEB  v.  Eooiir. 

Pleading  —  aUeraiion  of  note. 

The  defense  that  a  note  had  been  altered  after  execation,  held,  not  admissible 

under  a  general  denial. 

APPEAL  by  defendant  Eoon  from  an  order  denying  a  new  trial 
after  a  judgment  in  favor  of  plaintiff  upon  a  verdict  directed 
by  the  court. 

The  action  was  brought  by  George  B.  Boomer  against  Lewis  E. 
Koon  and  another  upon  a  promissory  note  made  by  said  Eoon. 
Sufficient  facts  appear  in  the  opinion. 

Sedgtoicky  Kennedy  £  Tracy,  for  appellant,  cited  Sawyer  v.  War* 
ner,  15  Barb.  282;  Bedly  v.  Swartout,  22  id.  293;  GhappeU  v.  Spen- 
e&r,  23  id.  584. 

C^amberUn  di  Knapp,  for  respondent. 

Present —  Mullik,  P.  J.,  E.  Dabwut  Smith  and  Gilbebt,  J  J. 

HnLLi5',  P.  J.  This  action  was  brought  to  recover  the  amount 
due  on  a  promissory  note  made  by  the  defendant  Eoon,  for  1150, 
bearing  date  October  1,  1873,  and  payable  at  the  Auburn  Savings 
Bank  on  the  1st  of  January,  1874,  to  the  order  of  Oscar  F.  Boomer. 
The  complaint  alleged  that  the  defendant  Eoon  made  the  note 
and  delivered  the  same  to  the  payee  therein  named,  and  that  said 
payee,  before  said  note  became  due,  transferred  the  same  to  the 
plaintiff.     The  defendant  Eoon,  in  his  answer,  denied  that  he 
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made  the  note,  and  also  that  he  delivered  it  to  the  payee.  On  the 
trial  the  plaintiff  called  the  maker,  and  proved  by  him  that  he 
signed  the  paper  handed  to  him,  which  was  the  note  in  question. 

On  cross-examination,  the  defendant's  counsel  inquired  of  the 
witness  whether,  when  he  signed  the  note,  the  words  ^*  with  interegi  " 
were  in  the  note.  The  plaintiff's  counsel  objected  to  the  question 
on  the  ground  that  the  evidence  was  not  admissible  under  the 
defendant's  answer. 

The  court  sustained  the  objection,  and  the  defendant's  counsel 
excepted.  The  defendant's  counsel  then  offered  to  show  that  when 
the  note  was  signed  and  delivered,  it  did  not  contain  the  words  ^*  with 
interest,'^  and  that  after  execution  and  delivery  it  had  been  altered 
by  adding  the  words  ^^with  interest y*^  and  that  the  alteration  was 
made  without  the  defendant's  knowledge  or  consent. 

The  plaintiff's  counsel  objected  to  the  evidence  —  that  it  was  not 
admissible  under  the  answer.  The  court  sustained  the  objection, 
and  the  defendant's  counsel  excepted.  The  note  was  then  offered 
and  received  in  evidence,  and  the  court  ordered  a  verdict  for  the 
plaintiff  for  the  amount  of  the  note  and  interest.  The  defendant's 
counsel  moved  for  a  new  trial  on  the  judge's  minutes,  and  the  same 
was  denied.    The  defendant  appeals. 

The  only  question  in  this  case  is  whether  evidence  of  the  altera- 
tion of  the  note,  by  adding  the  words  *'with  interest,"  was  admis- 
sible under  the  denial  in  the  answer  that  the  defendant  had  executed 
or  delivered  the  note,  or  whether  it  was  new  matter,  which,  under 
the  Code,  must  be  set  up  by  way  of  defense  in  the  answer.  This 
defense  was  admissible  under  the  general  issue  before  the  Code 
(1  Chitty's  PL  25,  311)  in  the  action  of  assumpsit.  It  was  also  admis- 
sible under  the  plea  ^^  non  est  factum**  in  the  action  of  covenant 
Id,  51 9. 

It  was  held  in  the  Exchequer,  in  Cook  v.  OozweU,  2  G.  M.  A;  W.  291, 
that  in  an  action  against  the  acceptor  of  a  bill  it  was  admissible  for 
ihe  defendant  to  prove,  under  a  plea  denying  the  acceptance,  that 
the  bill  had  been  altered  after  acceptance  without  his  consent 
What  the  rules  of  pleading  were  in  England  when  these  cases  were 
decided,  we  are  not  informed;  but  I  apprehend  they  are  not  the 
same  as  are  prescribed  by  the  Code.  Van  Santvoord,  in  the  3d 
edition  of  his  work  on  Pleading,  page  565,  says:  ^'  An  alteration  of  a 
bill  need  not  be  pleaded  if  defendant  deny  the  existence  of  the  bill 
referred  to  in  the  complaint;"  and  after  citing  the  case  in  the 
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Exchequer,  adds:  '^It  is  safer  to  allege  the  alteration/'  The  sug- 
gestion is  a  very  proper  one. 

It  is  true  that  if  a  bill  or  other  contract  is  altered  in  a  material 
part  after  execution  and  delivery,  it  is  no  longer  the  contract  the 
party  executed  and  delivered;  and  in  that  view  the  denial  of  execu- 
tion and  delivery  would  impose  upon  the  plaintiff  the  burden  of 
proving  the  execution  of  the  identical  paper  produced  in  evi- 
dence, and  any  evidence  that  it  is  not  the  same  paper  might,  with 
a  considerable  degree  of  plausibility,  be  held  admissible  under  the 
denial. 

The  Code  requires  the  defendant  in  his  answer  to  deny  generally, 
or  specifically,  the  allegations  in  the  complaint,  and  to  set  up  any 
new  matter  constituting  a  defense  or  counter-claim.  The  legisla- 
ture intended  to  require  the  defendant  in  his  answer,  if  he  designed 
to  put  the  plaintiff  to  the  proof  of  all,  or  any  of,  the  allega- 
tions in  the  complaint,  to  deny  the  same  generally  or  specifically, 
and  under  such  denial  to  permit  the  defendant  to  give  in  evi- 
dence any  matters  tending  to  disprove  the  allegations  in  the 
complaint.  But  if  the  defendant  has  matter  of  defense  arising 
after  the  contract  was  made,  and  which  he  relies  upon  in  bar 
of  the  action,  such  defense  is  new  matter  which  must  be  set  up 
in  the  answer. 

The  object  of  all  pleading  is  to  apprise  the  opposite  party  and 
the  court  of  the  matters  that  the  pleader  intends  to  rely  upon  to 
support  or  defeat  the  action,  and  if  it  falls  short  of  this  important 
object,  it  is  fatally  defective,  and  a  system  of  pleading  that  would 
enable  a  party  to  conceal  from  his  adversary  the  facts  that  he 
designs  to  prove  would  open  the  door  to  the  grossest  injustice 
and  abuse.  This  case  furnishes  an  apt  illustration  of  the  mischief 
of  reinstating  to  any  extent  the  general  issue  as  it  was  understood 
at  the  common  law.  The  plaintiff  was  required  only  to  prove  that 
defendant  had  only  signed  his  name  to  the  note,  and  had  delivered 
the  paper  thus  signed  to  some  person  as  a  binding  contract.  Upon 
this  evidence  the  plaintiff  was  prina  facie  entitled  to  a  verdict. 
The  defendant  then  proposed  to  show  that,  after  the  contract  was 
thus  executed,  it  had  been  altered  in  a  material  part.  The  note 
may  have  passed  through  a  dozen  hands,  each  of  whom  was  igno- 
rant of  of  the  alteration;  now,  how  could  the  plaintiff  be  assumed 
to  be  prepared  to  meet  a  defense  as  to  which  no  intimation  was 
given  in  the  answer,  and  nothing  appeared  on  the  face  of  the  note 
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to  which  attention  would  be  called  or  suspicion  excited?  I 
think  the  court  was  right  in  rejecting  the  evidence.  We  should 
give  effect  to  the  intention  of  the  legislature  in  forming  the  rules 
of  pleading  prescribed  by  the  Code,  rather  than  the  decisions 
of  courts  acting  under  a  widely  different  system  of  pleading, 
especially  where  the  one  system  prevents  surprise  and  injustice,  and 
the  other  permits  both. 
The  order  denying  a  new  trial  should  be  aflbmed. 

Orthr  affirmed. 


Vak  Liew  v.  JoHKSoy. 

Pleading — tDhat  does  not  eantHtuU  cawe  of  action —  mi^nder  of  eoMtn  ^ 

aeUon, 

Plaintiffa'  complaint  alleged  that  defendant  had  frandalently  acquired  from 
them  a  claim  againnt  another  of  great  value,  for  a  trifling  conBideration,and 
asked  that  the  contract  be  reecindedf  but  did  not  allege  the  restoration  of.  or 
an  offer  to  restore,  the  consideration.  Held,  that  the  complaint  did  not  eon- 
tain  facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  alleged  fraud  on  the  part  of  certain  defendants  in  aoquiring  a 
claim  held  bv  plaintifis  against  the  estate  of  an  insolvent,  and  asked  that 
such  contract  be  rescinded,  and  also  asked  for  an  accounting  by  certain  of 
the  defendants  as  assignees  of  the  estate  of  the  insolvent.  JSM,  that  the 
two  causes  of  action  were  improperly  joined  under  Code,  §  167. 

APPEAL  by  plaintiffs  from  an  order  at  special  term  sustaining 
a  demurrer  to  the  complaint. 
The  action  was  brought  by  Evander  S.  Van  Liew  and  another, 
administrators,  etc.,  of  Elhanan  Van  Liew,  deceased,  against 
Stephen  Y.  R  Johnson  and  others.  The  complaint  set  forth,  as 
causes  of  action,  that  one  of  the  defendants,  Halsey  Sandford,  who 
was  largely  indebted  to  the  estate  of  the  intestate,  made  an  assign- 
ment to  two  of  the  defendants,  S.  Y.  R.  Johnson  and  John  G. 
Meddick,  for  the  benefit  of  creditors;  that  the  property  of  the 
assignor  was  sufficient  to  pay  all  of  his  preferred  debts,  of  which 
the  claim  of  the  intestate  was  one,  and  the  assignees  realised  in 
money  nearly  enough  for  that  purpose  ;  that  after  the  death  of  the 
intesUkte,  S.  Y.  B.  Johnson  was  appointed  and  acted  as  one  of 
the  appraisers  of  the  estate  of  the  intestate ;  that  the  claim  of  the 
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intestate  was  submitted  to  him  for  yalaation^  and  that  he  knowing  it 
to  be  of  great  ralac,  falsely  appraised  it  as  of  no  valae,  and  it  was 
not  put  into  the  inventory  of  assets  of  the  intestate's  estate  ;  that 
thereafter  the  said  S.  V.  R  Johnson  induced  the  plaintiffs,  by  a 
like  representation  of  yalne,  to  transfer  the  claim  to  his  son,  one 
of  the  defendants,  for  a  trifling  consideration,  which  S.  Y.  B. 
Johnson  paid,  and  that  afterward  a  dividend  of  sixty  per  cent  was 
declared  on  the  claim,  which  S.  Y.  K  Johnson  retained.  The  com- 
plaint asked  judgment  that  the  defendants,  S.  Y.  R  Johnson  and 
John  0.  Meddick,  account,  as  assignees  of  Halsey  Sandford ;  that 
the  assignment  by  plaintiffs  of  the  claim  against  Halsey  Sandford 
be  declared  void,  and  that  the  assignees  pay  to  plaintiffs  such  divi- 
dends as  have  been  declared  upon  said  claim. 

Defendants,  Stephen  Y.  R.  Johnson  and  A.  Bray  Johnson, 
demurred  to  the  complaint  on  several  grounds,  one  among  which 
was  that  several  causes  of  action  *were  improperly  united.  The 
court,  at  special  term,  in  sustaining  the  demurrer,  delivered  the 
following  opinion: 

DwiGHT,  J.  Tlie  demurrer  for  improper  joinder  of  causes  of 
action  is  well  taken.  As  many  as  two  causeb  of  action  are  distinctly 
stated:  one  against  S.  Y.  R.  Johnson  and  A.  B.  Johnson,  to  set  aside 
or  annul  a  written  contract  of  sale,  or  assignment  of  certain  demands 
of  the  plaintiffs'  intestate  against  the  defendant  Sandford,  on  the 
ground  that  such  contract  was  procured  to  be  made  to  A.  B.  John- 
son for  the  benefit  of  S.  Y.  R.  Johnson  by  the  fraudulent  repre- 
sentations of  the  latter ;  another,  for  an  accounting  by  S.  Y.  B. 
Johnson  and  Meddick  as  assignees  of  Sandford  for  the  benefit  of  his 
creditors,  as  well  as  of  the  property  received  and  realized  by  them,  as 
of  what  they  might  have  realized  'Mf  they  bad  done  their  full 
duty,"  and  dischaiged  their  trust  "with  due  care."  These  two 
causes  of  action  are  not  such  as  may  be  united  under  section  167  of 

the  Code. 

They  do  not  belong  to  the  first  class  defined  by  that  section. 
They  do  not  arise  out  of  the  same  transaction,  nor  can  they  in  any 
proper  sense  be  said  to  arise  out  of  transactions  connected  with  the 
same  subject  of  action.  The  former  arises  out  of  a  fraud  perpe- 
trated by  one  of  the  defendants  in  a  purely  individual  capacity; 
the  latter  out  of  the  acts,  doings  and  omissions  of  two  «f  the  defend- 
ants as  assignees  of  a  third. 
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The  same  statement  shows  that  the  two  causes  of  action  do  not 
belong  to  the  seventh  class  defined  by  the  section  referred  to  ;  and 
it  will  not  be  contended  that  they  both  belong  to  either  of  the 
remaining  classes. 

But  beside  the  requirement  that  causes  of  action  to  be  nnited 
must  belong  to  one  or  the  other  of  the  classes  above  referred  to,  the 
same  section  requires  that  they  be  such  as  affect  all  the  parties  to 
the  action.  This  requirement  is  plainly  yiolated  by  the  complaint 
under  consideration.  The  cause  of  action  first  mentioned  does  not 
in  any  manner  affect  either  of  the  defendants,  Meddick  or  Sandford, 
nor  does  the  latter  in  any  manner  affect  the  defendant  A.  B. 
Johnson. 

The  demurrer  for  improper  joinder  of  causes  of  action  must 
therefore  be  allowed* 

McDonald  <&  Rose,  for  appellants,  cited  Falen  v.  Bu^hnell,  46 
Barb.  24 ;  Richtmyer  v.  Richtmyer,  50  id.  66  ;  Jessop  v.  MiUer,  1 
Keyes,  321  ;  Code,  §  167 ;  Story's  Eq.  PL,  §  539 ;  Lawrence  r.  Bank 
of  Republic,  35  N.  Y.  320. 

Charles  A,  Haxoley,  for  respondents. 

Present — Mulliis^,  P.  J.,  E.  Darwik  Smith  and  Oilbbrt,  JJ. 

QiLBERT,  J.  It  is  evident  that  unless  the  plaintiffs  are  entitled, 
upon  the  facts  stated  in  the  complaint,  to  have  the  sale  of  the  claim 
of  their  intestate  against  Sandford  avoided,  they  have  failed  to  set 
forth  a  cause  of  action  against  any,  or  either  of  the  defendants. 
For  if  the  contract  of  sale  is  upheld,  the  title  of  such  claim  remains 
in  the  purchaser,  and  there  is  no  cause  of  action  against  him  or  his 
father;  consequently  they  are  not  creditors  of  Sandford  and  have  no 
standing  in  court  to  call  his  assignees  to  account  The  rule  as  to 
the  remedies  of  a  person  who  has  been  defrauded  is  firmly  estab- 
lished, and  we  presume  is  familiar  to  counseL  He  has  an  election 
either  to  affirm  the  contr^t  and  to  sue  for  the  damages  occasioned 
by  the  fraud,  or  to  disaffirm  the  contract,  and  to  sue  for  the 
recovery  back  of  whatever  has  been  received  upon  the  contract  by 
the  other  party.  But  he  can  pursue  the  latter  remedy  only  on  cob- 
dition  that  he  has  restored,  or  offered  to  restore,  all  that  he  himself 
has  received  upon  the  contract. 
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The  plaintiffs  in  this  action  seek  to  rescind  the  contract  of  sale 
to  Johnson  of  their  demand  against  Sandford  ;  hnt  there  is  no  aver- 
ment in  the  complaint  that  they  have  restored,  or  offered  to  restore, 
the  purchase-money  therefor.    This  is  a  fatal  defect. 

We  think  also  that  the  objection  of  a  misjoinder  of  causes  of 
action  is  a  good  one  for  the  reason  stated  in  the  opinion  delivered 
at  special  term. 

The  order  appealed  from  must  be  affirmed,  with  costs,  with  leave 
to  the  plaintiff  to  amend,  in  twenty  days,  on  payment  of  costs. 

Order  affirmed. 


Wright  v.  Pierce. 

TUU  — idle  or  return  of  personal  property  —  iMiiver, 

On  the  of  SOtli  of  Noyember,  1871,  defendantB  sold  and  delivered  personal 
property  to  A  for  $200.21,  npon  an  agreement  that  A  should  pay 
$100  cash,  which  was  paid,  and  the  balance  in  monthly  payments  of  $25 
each.  On  the  Ist  of  December,  1871,  A  mortgaged  the  goods  to  plain- 
tiff, who  duly  filed  the  mortgage.  In  October,  1872,  after  plaintiff  had 
taken  the  property  under  the  mortgage,  defendants  brought  action  against 
A  for  the  balance  due,  and  attached  the  property,  and,  having  obtained  judg- 
ment against  A,  sold  the  property  under  execution  thereon.  Held,  that  by 
the  action  and  judgment  defendants  waived  their  claim  of  title  to  the  prop« 
erty,  and  were  liable  to  plaintiff  for  the  conversion  of  the  same. 

APPEAL  by  plaintiff  from  a  judgment  in  favor  of  defendants 
entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  William  W.  Wright  ageiinst  Sylvester 
P.  Pierce,  and  others,  for  the  wrongful  taking  and  conversion  of 
personal  property.    Sufficient  facts  appear  in  the  opinion. 

Noxon  <6  CowleSy  for  appellant. 
Bben  Butler,  for  respondents.  « 

« 

Present — Mullik,  P.  J.,  E.  Darwiit  Smith  and  Moegak,  J  J. 

E.  Darwik  Smith,  J.    Assuming  that  the  referee  was  correct 
in  finding  that  the  property  for  which  this  action  was  brought  was 
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originally  sold  by  the  defendants  to  Abijah  W.  Wright,  upon  the 
agreement  that  he  should  pay,  upon  delivery,  $100  toward  the  pur- 
chase^money,  and  the  balance  in  $26  monthly  payments  thereafter, 
and  that  the  title  to  said  property  should  not  pass  to  the  said  ven- 
dee, but  should  remain  in  the  defendants  until  the  whole  purchase 
price  was  paid;  the  referee,  I  think,  erred  in  holding  that  the 
title  remained  in  the  defandants  at  the  time  of  the  commence- 
ment of  this  action.  The  property  having  been  delivered  to  the 
vendee,  the  defendants'  rights  in  respect  to  it  were  like  those  of  a 
vendor  who  sells  property  without  any  terms  of  credit,  and  delivers 
the  same  upon  the  expectation  of  immediate  payment.  The  deliv- 
ery in  such  case  would  be  conditional,  and  the  condition  might  be 
waived,  and  would  be  deemed  waived  after  a  considerable  lapse  of 
time  without  any  steps  taken  to  assert  his  right  to  repossess  the 
goods,  ffenniger  v.  Fox,  25  Wend.  640.  In  this  case  the  delivery 
was  made  on  the  30th  of  November,  1871,  when  the  vendee  paid  $100 
toward  the  purchase.  The  vendee,  being  in  possession  of  the 
goods,  mortgaged  the  same  to  the  plaintiff  on  the  4th  of  December 
afterward,  who  took  said  mortgage  for  value,  and  in  good  faith. 
The  vendee  failed  to  make  any  further  payments,  and  the  defend- 
ants, it  appears,  took  no  steps  to  assert  their  right  to  reclaim  said 
property  before  the  2d  day  of  October,  1872,  when  they  commenced 
an  action  against  the  said  vendee  for  the  price  of  said  goods.  The 
complaint  in  the  said  action,  in  the  ordinary  form,  set  forth  that 
the  said  defendants,  during  the  years  1870  and  1871,  had  sold  and 
delivered  goods,  wares  and  merchandise  to  the  said  Abijah  J. 
Wright,  and  that  certain  balance  therein  now  remained  due  and 
unpaid  to  them  for  such  goods,  and  the  said  complaint  was 
duly  verified  by  one  of  the  plaip tiffs  in  said  action.  This  complaint 
was  followed  by  an  attachment  in  the  said  action,  issued  on  the 
14th  of  October,  on  which  the  said  goods  were  seized,  and  judgment 
on  the  29th  of  the  same  month,  on  which  execution  was  immedi- 
ately issued,  under  which  the  said  goods  were  levied  on  by  the 
sheriff.  The  commencement  of  that  action  was  a  clear  waiver  of 
the  right  of  the  defendants  to  reclaim  said  goods,  treating 
the  delivery  as  conditional,  and  the  title  thereto  as  still  remain- 
ing in  them,  and  was  an  election  or  evidence  of  an  election  pre- 
viously made  to  treat  said  sale  as  absolute.  An  election  of  one 
of  two  inconsistent  remedies,  whenever  made,  is  final  and  concliisi?8 
upon  the  party.     Morris  v.  Rexfardf  18  N.  Y.  552;  Badermuml  v. 
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Clark,  46  id.  356  ;  Bank  of  Beloit  v.  BeaUy  34  id.  473.  The 
effect  of  such  election  in  respect  to  the  plaintiff  was  the  same  as  if 
the  right  to  make  it  and  reclaim  the  said  goods  had  never  existed. 
It  operated  by  relation  to  give  validity  and  effect  to  the  plaintiff 's 
mortgage  as  of  its  date. 

The  judgment  must  therefore  be  reversed,   and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granted* 


DotTKOE  V.  Dow. 


Waarawiy  —  wluU  doet  not  eongiUuU — Sale  —  viTun  pureJUuer   of  per$onal 

property  may  not  resemd. 

Defendants,  who  were  manafacturers  of  agricoltaral  implements,  applied  to 
plaintifT,  a  dealer  in  iron,  to  sell  them  ten  tone  of  **  doable  X  pipe  iron." 
Plaintiff  agreed  to  sell  each  iron  at  a  specified  price,  and  afterward  obtained 
some  iron,  which  he  shipped  to  defendants  as  doable  X  pipe  iron.  Defend- 
ants gave  their  note  for  the  price.  The  qaality  of  the  iron  could  be  deter- 
mined by  testing,  bat  withoat  testing  defendants  mixed  five  tons  of  it  with 
other  iron  and  made  castings  therefrom.  After  the  castings  were  made,  the 
iron  was  fonnd  to  be  worthless.  Defendants  thereapon  notified  plaintiff 
that  they  rescinded  the  contract,  and  offered  to  return  the  five  tons  nnased. 
Plaintiff  knew  the  purpose  for  which  defendants  bought  the  iron.  Heldt  (1) 
that  there  was  no  warranty  of  the  quality  of  the  iron  by  plaintiff,  express  or 
implied ;  (3)  that  defendants,  having  used  the  iron  withoat  testing  its 
quality,  could  not  rescind  the  contract  on  the  ground  that  the  iron  was 
worthless ;  and  (8)  that  they  were  liable  to  plaintiff  upon  the  note. 

MOTION  by  defendants  for  a  new  trial  after  a  verdict  in  favor 
of  plaintiff^  directed  by  the  court. 
The  action  was  brought  by  William  J.  Dounce  against  Benjamin 
F.  Dow  and  others  upon  a  promissory  note  made  by  defendants. 
Sufficient  facts  appear  in  the  opinion. 

J.  R,  Ward,  for  plaintiff. 

Adams  &  Strang y  for  defendants.     There  was^  if  not  an  express^ 
an  implied  warranty.     Hoe  v.  Sanborn,  21  N.-Y.  552;  Paseinger  y. 
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Thorburn,  34  id.  634;  S.  C,  35  Barb.  17;  Beals  v.  Olmstead,  24 
Vt.  114;  Story  on  Cont,  §  836;  Sedg.  on  Dam.  (4th  ed.)  333,  note; 
2  Kent's  Com.  (10th  ed.)  660;  Janes y.  Bright,  5  Bing.  533;  Brown 
V.  Edgingtony  2  Man.  &  Gr.  371.  The  jury  vonld  have  been 
authorized  to  find  an  express  warranty.  1  Pars,  on  Cont.  581, 
583;  Hastings  y.  Loertng,  2  Pick.  214;  Gomyn  on  Cont.  (4th  Am. 
ed.)  147;  Cramer  y.  Bradshaw,  10  Johns.  481.  Also  cited  Mullen  y. 
Enoy  14  N.  Y.  597;  Renaud  y.  Peck,  2  Hilt.  137;  Day  y.  Pooly  52 
N.  Y.  416;  Sweet  y.  Bradley ,  24  Barb.  549. 

Present  —  Mullik,  P.  J.,  E.  Dabwin  Smith  and  Gilbert,  JJ. 

MuLLiN,  P.  J.  The  action  is  on  a  note  of  $435.16,  made  by 
defendants  to  the  order  of  the  plaintiff,  payable  at  four  months 
at  the  Genesee  Valley  National  Bank. 

The  defense  is  that  the  note  was  giyen  for  ten  tons  of  doable  X 
pipe  iron,  which  defendants  bought  of  plaintiff,  to  be  used  in  mak- 
ing castings  for  agricultural  implements,  in  the  manufacture  of 
which  defendants  were  engaged  at  Fowleryille,  in  this  State.  The 
iron  was  shipped  to  and  receiyed  by  the  defendants,  and,  without 
making  any  test  or  examination  of  it,  it  was  mixed  with  other  yarie- 
ties  of  pig  iron  and  conyerted  into  wheels  and  other  parts  of  agricul- 
tural implements.  The  iron  so  purchased  of  plaintiff  was  so  rot- 
ten and  worthless  that  the  castings  made  from  it  were  yalueless, 
and  the  defendants  were  put  to  great  expense  in  the  effort  to  use 
said  iron,  and  to  great  loss  in  atter  worthlessness  of  the  machinery 
made  therefrom.  This  loss  and  expense  they  insist  upon  by  way 
of  counter-claim  to  the  note. 

It  appeared  upon  the  trial  that  the  plaintiff  was  a  dealer  in  pig 
metals  at  Elmira,  and  the  defendants  were,  and  had  for  a  number  of 
years  been,  manufacturers  of  castings  for  agricultural  implements  at 
Fowleryille.  Prior  to  the  27th  of  January,  1869,  seyeral  letters  had 
passed  between  the  parties  as  to  pig  iron  of  yarious  sorts;  in  one  of 
which  letters  defendants  ask  plaintiff  the  price  for  double  X  pipe 
iron.  On  that  day  plaintiff  replied  he  had  no  double  X  pipe  on  hand, 
but  would  soon,  which  he  could  sell  for  $42.50  per  ton  at  Elmira. 

On  the  28th  of  January  plaintiff  wrote  to  defendants  a  letter,  in 
which  he  acknowledged  the  receipt  of  a  letter  from  them  of  the 
25th,  and  told  them  he  could  supply  them  double  X  pipe  throngh 
the  season,  but  could  not  fix  any  certain  price  for  the  same.    Ho 


APBIL  TERM,  1876.  655 


Dounoe  t.  Dow. 


said  he  could  sell  double  X  pipe  then  at  $42.50,  and  would  sell  all  the 
season  that  brand  at  the  lowest  figure  he  could ;  that  the  fur- 
nace had  such  a  demand  for  that  description  of  iron  that  they 
sold  it  at  about  $2.50  to  $3.00  higher  than  the  average  market  price. 
He  also  gave  the  time  and  manner  in  which  he  required  payment. 
On  the  29th  of  January  defendants  wrote  to  the  plaintiff  to  enter 
their  order  for  ten  tons  of  double  X  pipe  iron,  and  send  to  them  at 
Caledonia  as  soon  as  received.  On  the  12th  of  February,  1869,  plain- 
tiff shipped  to  defendants,  as  directed,  ten  tons  double  X  pipe  and 
pig  metal,  addressed  to  them  at  Fowlerville.  On  or  about  the  15th 
of  February  and  before  the  iron  was  received,  defendants  sent  to 
plaintiff  their  note  for  the  amount  of  the  bill.  It  did  not  conform 
entirely  to  the  terms  of  sale,  and  plaintiff  returned  it  to  defendants, 
who  corrected  the  error  and  returned  the  same  to  plaintiff.  A  few 
days  thereafter  the  iron  was  received  by  defendants. 

B.  F.  Dow,  one  of  the  defendants,  had  the  direction  of  the 
preparation  of  the  various  kinds  of  iron  which  should  be  combined 
together  to  make  the  quality  of  castings  defendants  desired  to 
manufacture,  and  he  gave  his  directions  to  an  employee  of  his  firm 
as  to  the  quantity  of  iron  in  question  which  was  to  be  used.  His 
instructions  were  followed.  When  they  came  to  use  the  castings, 
thus  made,  they  were  found  to  be  brittle  and  worthless, 'and  on 
examination  the  double  X  pipe  iron  was  found  to  be  brittle,  rotten 
and  worthless. 

Five  tons  of  the  double  X  iron  were  used  before  its  worthlessness 
was  discovered,  and  then  defendants  wrote  to  plaintiff  complaining 
of  the  injury  done  to  them  by  reason  of  the  bad  quality  of  the  iron 
sold  to  them,  refusing  to  use  any  more  of  it  and  offering  to  return 
what  remained  unused. 

The  iron  in  question  was  manufactured  at  a  furnace  in  P'^nnsyl- 
vania  and  purchased  by  plaintiff  to  be  sold  by  him. 

The  quality  of  pig  iron  cannot  be  ascertained  by  merely  examin- 
ing it  externally.  There  are  two  tests  by  which  to  determine  the 
quality.  One  is  melting  it ;  the  other,  breaking  the  pig  so  that 
the  internal  surface  may  be  examined,  and  from  the  appearance  of 
that  surface  a  person  acquainted  with  pig  iron  could  determine  its 
quality  quite  accurately,  without  using  it.  The  iron  sent  to  defend- 
ants was  not  broken  and  examined  and  the  effect  of  it  upon  the 
castings  was  not  ascertained  for  several  weeks,  as  defendants  cast  a 
large  quantity  before  they  prepared  them  for  use. 
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The  witness  Dow  testified  that  he  did  not  think  the  iron  sent 
to  his  firm  was  double  X  pipe  iron.  The  plaintiff  testified  that  it 
was^  and  the  other  witnesses  called  to  speak  as  to  its  qaalitj  seem 
to  consider  it  as  doable  X  pipe,  but  of  very  bad  quality. 

The  court  directed  a  yerdict  for  the  plaintiff,  and  that  the  motion 
for  a  new  trial  be  heard  in  the  first  instance  in  the  general  term. 

It  is  important  to  ascertain,  in  the  outset,  whether  the  sale  of 
the  iron  was  an  executed  or  an  executory  sale.  The  plaintiff,  when 
defendants'  order  was  received,  did  not  have  any  double  X  pipe  iron 
on  hand,  but  had  to  order  it  from  the  manufacturers,  and  on  its 
receipt  by  him  he  shipped  it  to  the  defendants,  pursuant  to  their 
directions. 

The  defendants  had  not  seen  the  iron  and  they  had,  therefore,  the 
right  to  examine  and  test  it,  if  testing  was  necessary  to  enable  them 
to  ascertain  its  quality  before  accepting  it,  and  they  had  a  reason- 
able time,  after  receiving  the  iron,  in  which  to  make  the  examina- 
tion. Howard  v.  Hoey^  23  Wend.  350 ;  Van  Riper  v.  Ackennan, 
3  E.  D.  Smith,  38.  They  did  not  in  a  reasonable  time  examine  the 
iron  and  notify  plaintiff  that  it  was  defective  in  quality  and  would 
not  be  received,  and  they  therefore  became  liable  for  the  contract 
price  of  the  property,  unless  there  was  either  an  express  or  implied 
warranty  as  to  the  quality  of  the  iron  which  has  been  broken. 
Sprague  v.  Blaks,  20  Wend.  61 ;  Hargous  v.  SUme^  5  K.  Y.  73 ; 
Oaylord  Manfg.  Co.  v.  AVau^  53  id.  515 ;  McOormick  v.  Barton^ 
45  id.  265. 

There  was  no  express  warranty  as  to  quality.  There  is  not  a 
word  in  the  correspondence  by  which  the  contract  between  the 
parties  is  evidenced  in  relation  to  the  quality.  To  constitute  an 
express  warranty  of  the  thing  sold,  there  must  be  a  direct  affirma- 
tion that  it  is  of  some  particular  quality.  Story  on  Sales,  §  352. 
Unless  the  statement  in  the  plaintiff's  letters,  and  in  the  biU  of  sale, 
that  the  iron  was  double  X  pipe  iron,  is  a  warranty  that  it  wa£  such, 
and  also  that  it  was  merchantable  or  possessing  some  quality  ren- 
dering it  valuable,  there  was  no  warranty  on  which  plaintiff  oonld 
be  made  liable. 

It  was  held  by  the  Commission  of  Appeals,  in  Hawkins  v.  Pem- 
berton,  51  N,  Y.  198,  that  the  sale  of  an  article  as  being  one 
known  to  persons  engaged  in  its  use  or  sale  by  the  name  by 
which  he  designates  it,  is  a  warranty  that  it  is  such  article,  and  he 
is  responsible  if  it  is  found  not  to  be  such.     The  defendants  called 
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for,  and  the  plaintiff  agreed  to  sell  to'  the  defendants;  double  X 
pipe  iron.  This,  within  the  principle  of  the  aboye  cases,  was  a 
warranty  that  the  iron  was  double  X  pipe  iron. 

The  witness  Dow  testifies  that  it  was  not.  The  plaintiff  testifies 
that  it  was,  and  the  other  witnesses  seem  to  consider  it  as  double  X 
pipe  iron,  but  of  very  inferior  quality.  The  warranty,  therefore,  if 
there  was  one,  is  not  proTed  to  have  been  broken. 

Was  there  an  implied  warranty  that  the  iron  was  of  any  particu- 
lar quality?  I  have  no  doubt  but  the  law  implied  an  agree- 
ment that  the  iron,  when  deliyered,  would  be  of  a  merchantable 
quality.  If  defendants  found  on  examination  made  within  a  rea- 
sonable time  that  it  was  not  merchantable,  it  was  their  duty  to 
return  the  same  and  thus  cancel  the  sale.  Harg(ms  t.  Stoney 
9upraj  Howard  v.  Hoeyy  supra;  Rtist  v.  Eckler,  41  N.  Y.  488. 

It  is  urged  by  defendants'  counsel  that  upon  the  facts  prored 
the  court  should  have  found  that  plaintiff  warranted  the  iron  to  be 
suitable  for  making  such  castings  as  defendants  were  engaged  in 
making.  Plaintiff  knew  the  use  to  which  defendants  designed  to 
put  the  iron  when  delivered,  but  that  furnishes  no  ground  for 
implpng  a  warranty  that  the  iron  was  suitable  for  such  use,  as 
he  did  not  manufacture  it.     Barilett  v.  Hoppock,  34  N.  Y.  118,122. 

It  is  unnecessary  to  inquire  what  the  rule  of  law  would  be  if  the 
plaintiff  had  been  the  manufacturer  of  the  iron  and  knew  the  use 
to  which  defendants  designed  to  put  it.  He  is  not  shown  to  haye 
had  skill  in  iron.  He  was  a  mere  dealer  in  the  article,  purchasing 
the  yarious  branches  of  iron  and  selling  them  by  the  name  by  which 
they  were  known  in  the  market,  and  left  the  purchasers  to  ascer- 
tain the  quality  for  themselyes.  No  warranty  is  implied  in  such 
a  case,  and  certainly  an  express  warranty  was  not  proved. 

If  the  foregoing  views  are  correct  there  was  no  question  for  the 
jury.  The  defendants  accepted  the  iron  knowing,  it  is  to  be 
assumed,  its  worthlessness,  and  must  pay  the  contract  price  which 
was  the  amount  of  the  note  and  interest,  and  the  rulings  of  the 
court  upon  the  admission  or  rejection  of  evidence  become  wholly 
immaterial. 

There  was  delivered  tons,  on  the  argument  of  this  case,  a  copy  of 
the  opinion  of  Lott,  0.  0.,  on  a  former  appeal,  reversing  a  judg- 
ment of  the  general  term,  and  granting  a  new  trial.  The  new  trial 
was  granted,  because,  by  the  contract  set  forth  in  the  answer  of  the 
defendants,  which  was  admitted  to  be  the  agreement  of  sale  and 
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purchase  of  the  same,  an  express  warranty  was  established  that  the 
iron  should  be  double  X  pipe,  and  the  very  best  qualiiy  of  iron, 
bringing  the  highest  price  in  market,  and  particularly  valuable  in 
defendants'  business  for  its  tenacity  and  toughness,  which  descrip- 
tion and  quality  of  iron  plaintiff  agreed  to  deliver  to  the  defendants 
in  a  reasonable  time,  and  that  it  should  be  suitable  to  be  used  in 
defendants'  business. 

Upon  the  last  trial  no  such  contract  was  either  admitted  or 
proved,  and  hence  the  opinion  of  the  learned  commissioner  furnishes 
no  light  upon  the  case  as  made  upon  said  trial. 

The  motion  for  a  new  trial  is  denied,  and  judgment  ordered  for 
the  plaintiff  on  the  verdict. 

Judgm$tU  for  plainiiff. 


HoTGHKiss  T.  English. 

Partnership — t^iot  is  not — authorUy  qf  partner, 

P.  was  authorized  by  £.  to  sell  a  patent  right  in  five  oountiea,  and  aoooont  te 
B.  for  one-half  the  proceeds,  and  was  authorized  to  indorse  such  notes  as 
were  receired  upon  sales,  for  the  purpose  of  turning  them  into  monej.  The 
parties  in  no  way  held  themselves  out  as  partners.  As  a  part  of  a  conspir- 
acy to  defraud  B.,  P.,  without  the  knowledge  of  E.,  indorsed  the  names  of  P* 
and  E.,  as  accommodation  indorsers,  on  a  note  not. received  in  the  businesa. 
BM,  (1)  that  the  agreement  did  not  constitute  P.  and  E.  partners,  and  (2)  that, 
even  if  they  were  so,  the  indorsement  was  entirely  outside  of  the  apparent 
authority  of  P.,  and  B.  was  not  liable  thereon  even  to  an  innocent  holder 
for  value. 

APPEAL  by  defendant  English  from  a  judgment  on  the  report 
of  a  referee. 
The  action  was  brought  by  Levi  Hotchkiss  against  Nathan  Eng- 
lish and  others,  upon  a  promissory  note  made  by  one  J.  C.  Cam- 
mingSy  payable  five  months  after  date,  for  $350,  to  the  order  of 
English  and  Perine,  two  of  the  defendants.  The  defendant  Eng- 
lish alone  defended  and  appealed  from  the  judgment.  The  referee 
found  as  a  matter  of  fact  that  Gummings  signed  said  note  at 
the  instant)e  of  one  Belden,  who  paid  him  $2.00  for  signing  the 
same,  anc^  that  one  of  the  defendants,  Perine,  indorsed  said  note 
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in  the  names  of  English  and  Ferine^  and  delivered  the  same  to 
Belden  without  any  consideration^  and  that  Belden  delivered 
note  to  one  Spanlding,  who  transferred  it  to  Mills,  one  of 
the  defendants^  who  transferred  it  before  maturity  to  the  plaintiff, 
who  paid  for  it  fall  value  and  consideration,  and  became  a  bona  fide 
holder  thereof  without  notice  of  the  circumstances  under  which  it 
was  made.  The  referee  held  as  a  conclusion  of  law  that  the  plain- 
tiff was  entitled  to  recover  of  the  defendants  the  amount  of  said 
note,  the  sum  of  $395.25,  besides  costs,  and  ordered  judgment 
accordingly. 

A.  c7.  Wilhin,  for  appellant 
Ripsom  <&  Terry  J  for  respondent. 

Present  —  Mullik,  P.  J.,  E.  Dabwik  Smith  and  Moboak,  J  J. 

E.  Dabwix  Smith,  J.  The  promissory  note  upon  which  this 
action  was  brought  was  confessedly  conceived  in  conspiracy  and 
fraud,  and  was  made  and  indorsed  and  put  in  circulation  to  deceive 
and  to  cheat.  Passing  apparently  through  a  number  of  hands, 
privy  more  or  less  to  the  fraud,  or  aware  of  the  dishonesty  of  the  trans- 
action, it  finally  reached  the  hands  of  the  plaintiff,  who  took  it  upon 
untrue  representations  in  regard  to  it,  but  for  a  good  consideration 
and  without  notice  of  the  circumstances  under  which  it  was  made 
and  put  into  circulation.  The  question  is,  whether  the  defendant 
English,  who  was  the  proposed  victim  of  this  conspiracy  and  fraud, 
who  never  in  person  signed  or  saw  said  note,  or  heard  of  its  exist- 
ence, till  he  received  notice  of  protest  for  its  non-payment,  is  cut 
off  from  all  defense  to  it  on  the  ground  that  the  plaintiff  has  thus 
acquired  the  rights  of  a  bona  fide  holder  thereof. 

In  the  cases  in  which  it  has  been  held,  and  they  are  very  numer- 
ous, that  the  holder  of  negotiable  commercial  paper  received  before 
maturity  in  the  ordinary  course  of  business,  and  for  full  value,  is 
protected  from  almost  every  species  of  defense,  except  that  the 
instrument  was  void  by  statute,  the  paper  had  upon  its  face  the 
genuine  signature  of  the  maker,  or  indorser,  or  party  sought  to  be 
charged.  Such  was  the  case  of  Chapman  v.  Rose,  47  How.  13,  in  the 
Court  of  Appeals,  since  reported  in  56  H.  Y.  137.  In  Whitney  v. 
Snyder y  2  Lans.  477,  and  Foster  v.  McKimion,  L.  R,  4  C.  P.  704, 
in  which  it  was  held  that  when  the  party  did  not  intend  to  issue 
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a  promissory  note,  but  a  difEeraat  instrament^  if  guilty  of  no 
laches  or  negligence,  he  was  not  bonnd,  the  paper  upon  its  face 
bore  the  genuine  signatare  of  the  defendant. 

The  referee  finds  in  this  case  that  said  note  was  indorsed  by  the 
defendant  Ferine,  in  the  name  of  English  &  Ferine,  and  deliyered 
by  him  to  Belden.  He  does  not  find  that  English  and  Ferine  were 
partners,  but  his  findings  for  the  plaintiff  upon  the  law  were  doubt- 
less made  and  based  upon  that  assumption,  upon  his  construction 
of  the  agreement  set  out  in  his  report.  This  agreement  does  not 
constitute  them  partners.  It  is  rather  a  power  of  attorney  from 
English  to  Ferine  to  sell  his  patent  right  in  the  fire  counties 
named,  with  a  provision  to  account  to  him  and  pay  him  half  the 
proceeds  of  sales  as  a  compensation  for  his  services,  with  a  special 
power  to  convert  the  notes,  if  any  were  received  on  sales,  into 
money  by  indorsement  for  that  purpose. 

These  parties  never  held  themselves  out  to  the  public  as  partners, 
never  did  any  business  in  a  partnership  name,  and  the  fact  of  the 
making  of  this  agreement  was  probably  known  only  to  the  parties, 
and  to  the  persons  concerned  in  getting  up  this  note,  and  such 
persons  as  they  may  have  communicated  it  to  in  furtherance  of  the 
scheme  of  fraud.  The  plaintiff  testified  that  the  defendant  Mills 
informed  him,  when  he  transferred  to  him  the  said  note,  that 
English  and  Ferine  were  partners  in  the  manufacture  of  agricul- 
tural instruments,  which  was  an  untrue  representation. 

It  is,  therefore,  clear  that  both  the  plaintiff  and  Mills,  who  are 
the  only  persons  who,  as  the  holders  of  this  note,  can  have  any  pre- 
tense to  be  bona  fide  holders  of  it,  did  not  take  it  with  any  knowl- 
edge of  an  actual  partnership,  in  fact,  between  English  and  Fer- 
ine, or  upon  any  reputation  of  an  actual  pamership  between  them, 
based  upon  any  acts  or  business  of  theirs,  or  derived  from  any 
holding  of  themselves  out  as  partners  to  the  public. 

Where  partners  have  been  held  liable  upon  negotiable  paper 
fraudulently  made  or  indorsed  by  one  of  the  firm,  the  fact  of  the 
existence  of  such  partnership  has  ordinarily  been  undoubted  and 
notorious.  In  such  cases,  any  person  of  the  vicinity  might  very 
properly  receive  the  partnership  paper  upon  the  presumption  that 
it  was  lawfully  made,  and  in  the  legitimate  business  of  copartner- 
ship. This  presumption  very  reasonably  protects  the  bona  fid$ 
holders  of  partnership  paper  from  any  defense  by  the  defrauded 
partners.     But  this  principle  will  not  protect  the  holder  of  negotia- 
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ble  paper,  apparently  made  or  indorsed  by  a  copartnership,  against 
the  forgery  of  such  paper,  and  such,  I  think,  is  the  true  defense  to 
this  note.  Assuming  that  the  contract  between  English  and  Fer- 
ine for  certain  purposes  constituted  them  partners  as  between 
themselves,  neither  of  them  had  any  authority  to  make  promissory 
notes,  or  to  indorse  such  notes  in  their  joint  names,  except  as 
expressly  stipulated  in  said  agreement. 

The  indorsement  of  the  name  of  English  and  Ferine  upon  this 
paper  was,  and  is,  a  simple  forgery.  Ferine  had  no  authority  to 
make  such  indorsement  They  were  not  general  partners.  Said 
note  was  not  given  or  received  in  any  partnership  business.  The 
said  agreement  simply  authorized  Ferine  to  indorse  notes  received 
on  the  sale  of  patents.  He  had  sold  no  patents.  He  did  not 
receive  this  note  on  the  sale  of  any  patent,  or  other  consideration. 
He  made  the  indorsement  without  the  slightest  pretense  of  right 
to  cheat  and  defraud  English.  At  most,  he  was  the  agent  of 
English,  under  a  special  power  to  indorse  particular  notes. 

In  2  Farsons  on  Bills,  593,  he  says  : .  '^Authority  to  draw,  make 
or  indorse  a  bill  may,  of  course,  be  given  to  an  agent.  When  the 
agent  signs  the  name  of  his  principal  without  authority,  and  with 
a  malicious  intent,  it  is  a  forgery."  That  is  precisely  this  case. 
2  Bishop  on  Orim.  Law,  §  528,  defines  forgery  as  follows  :  "  For- 
gery is  the  fraudulent  making  of  a  false  writing,  which,  if 
genuine,  would  be  apparently  of  some  legal  efficacy.'^  And 
vide  4  Blackst.  Com.  247 ;  Rex  v.  Taylor,  2  East's  F.  0.  853. 
The  false  making  of  a  note,  or  other  instrument,  is  forgery;  Rex  v. 
Parker,  2  Leach,  775,  785  ;  2  R  S.  693,  §  33.  Here  was  the  mak- 
ing of  a  false  indorsement,  which  was  equivalent  to  making  a  false 
instrument,  with  intent  to  defraud,  etc.  Rex  v.  ffart,  Ben.  &  Had. 
Lead.  Gas.  468.  This  is  a  ''false  signature,  made  with  intent  to 
deceive,*'  which  is  the  precise  case  stated  by  Justice  Eybe  in  Rex 
V.  Taylor,  supra,  and  cited  with  approval  in  People  v.  Fitch,  1 
Wend.  200. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granted. 
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Gilbert  v.  New  York  Obktral  aitd  Hudson  River  Railroad 

Company. 

Delivery  —  w?iai  carutitutes.    Common  ca/rrier — when  HdMe  as  loarshousanan, 

Q.  and  P.  made  a  contract  for  the  sale  of  cider  from  0.  to  P.,  the  dder  to  be 
shipped  by  railroad,  bj  the  car-load  of  fifty  barrels  each,  P.  agreeing  to  pay 
for  the  cider  shipped  apon  the  production  by  G.  of  the  shipping  receipt  of 
the  railroad  company  for  the  cider  loaded.  While  the  cider  was 'in  the 
company's  depot,  waiting  to  be  loaded,  eleven  barrels  were,  by  the  negligence 
of  the  company,  lost.  Held,  that  until  the  railroad  company  gave  a  shipping 
receipt  the  delivery  of  the  cider  from  G.  to  P.  was  not  complete,  and  G.  was 
entitled  to  maintain  an  action  against  the  company  as  a  warehouseman  for 
loss  of  the  eleven  barrels. 

APPEAL  by  defendant  from  a  judgment  in  fayor  of  plaintiff 
entered  upon  the  verdict  of  a  jury,  and  from  an  order  denying 
a  motion  for  a  new  trial. 

The  action  was  brought  by  Nathaniel  S.  Gilbert  against  the  New 
York  Central  and  Hudson  River  Railroad  Company  to  recover  the 
value  of  eleven  casks  of  cider  alleged  to  have  been  delivered  by  plain- 
tiff to  defendant  and  received  by  it  at  its  depot  at  Lockport  for  the 
purpose  of  transportation  to  the  city  of  New  York« 

At  the  special  term,  upon  the  decision  of  the  motion  for  a  new 
trial,  the  following  opinion  was  delivered: 

Daniels,  J.  The  motion  for  a  new  trial  in  this  cause  is  sub- 
stantially placed  upon  the  inability  of  the  plaintiff  to  maintain  an 
action  for  the  value  of  the  cider  which  was  lost.  It  appeared  that 
the  casks  in  which  it  was  placed  were  sent  to  him  by  Park  &  Co., 
the  owners  of  them,  to  be  filled  with  cider,  and  then  returned  to 
them  over  the  defendant's  railroad,  from  Lockport  to  the  city  of 
New  York.  The  arrangement  which  the  evidence  showed  existed 
between  the  plaintiff  and  Park  &  Co.  was  that  he  should  deliver 
the  cider  in  the  casks  at  the  defendant's  depot  in  Lockport,  and 
have  it  loaded  upon  a  car,  each  load  consisting  of  50  casks,  take  a 
shipping  receipt  for  the  cider  when  so  loaded,  and  transmit  that, 
accompanied  by  a  draft  for  the  price,  to  the  purchasers. 

Until  the  cider  had  been  loaded  upon  one  of  the  defendant's  cars, 
the  delivery  remained  incomplete,  and  the  plaintiff  was  not  entitled 
to  the  purchase  price.  His  control  over  the  cider,  and  his  orders 
concerning  it  under  the  contract  between  him  and  Park  &  Co., 
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continued  antil  he  had  a  ear-load  at  the  depot,  and  it  was  placed 
on  one  of  the  defendant's  cars  for  the  purchaJsers.  Until  then  he 
could  not  require  payment  cfrom  them  of  the  purchase  price.  And 
if  the  cider  was  previously  lost  or  destroyed,  Park  &  Co.  would  not, 
according  to  the  terms  of  the  contract,  be  liable  to  him  for  the 
price.  Te  entitle  him  to  demand  that,  all  he  was  required  to  do 
to  perform  the  contract  on  his  part  would  have  to  be  shown.  And 
that  could  not  be  done  before  he  had  procured  the  cider  to  be 
loaded  upon  a  car.  For  that  reason  he  was  the  owner  until  that 
act  was  performed.  And  as  the  cider  sued  for  was  lost  before  that 
time  it  was  his  loss,  and  if  the  defendant  was  liable  to  any  person 
for  it,  that'liability  was  to  him.  The  principle  on  which  the  case 
of  Krulder  y.  Elliaayi,  47  N.  Y.  86,  was  decided,  sustains  that  con- 
clusion, and  Rogers  v.  Wheeler^  52  id.  262,  contains  nothing  in  con- 
flict with  it.     See  also  CoyU  y.  Western  R.  R.  Co.,  47  Barb.  152. 

The  casks,  though  not  owned  by  the  plaintiff,  were  in  his  custody 
as  a  bailee  until  delivered  with  the  cider,  so  as  to  discharge  him 
from  liability  for  their  return  to  the  defendant.  And  that  was  not 
done  while  tiiey  were  awaiting  the  arrival  of  a  sufficient  quantity  to 
constitute  a  car-load. 

The  cider  required  to  form  a  car-load,  at  the  price  for  which  it 
was  contracted  to  be  sold,  exceeded  the  sum  of  t50.  It  was  conse- 
quently within  the  statute  of  frauds,  and  required  a  delivery  to  the 
defendant,  complete  under  the  contract  of  sale,  before  the  title  to 
it  passed  to  Park  &  Go.,  and  the  evidence  failed  to  show  any  such 
delivery. 

There  was  sufficient  evidence  in  the  case  to  warrant  the  verdict 
which  the  jury  rendered,  and,  as  no  other  objections  are  taken  to 
the  recovery,  the  motion  for  a  new  trial  must  be  denied,  with  costs. 

Laning  &  Willet,  for  appellant.  Plaintiff  had  no  title  at  the 
time  the  property  was  lost.  OrocU  v,  Gile,  51  If.  Y.  431 ;  Olyphant 
V.  Bak&r,  5  Den.  379  ;  Twry  v.  Wheeler,  25  N.  Y.  520  ;  Waldron 
V.  Romain,  22  id.  368  ;  Krulder  v.  Ellison,  47  id.  36  ;  Thompson 
V.  Fargo,  49  id.  188  ;  Rogers  v.  WJieeler,  52  id.  262.  A  demand 
was  necessary  before  action  brought,  if  the  defendant  received  the 
cider  as  warehouseman.  Whitney  v.  Slawson,  30  Barb.  276;  Brown 
V.  OooJc,  9  Johns.  361. 

T.  M.  d  A,  H.  Webster,  for  respondent. 
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Present  —  Mullik,  P.  J.,  E.  Dabwik  Smith  and  Gilbert,  J  J. 

MuLLiK,  P.  J.  So  far  as  Daniels,  J.,  considered  the  questions 
arising  in  this  case,  I  entirely  concur  with  him  in  his  opinion 
delivered  on  deciding  the  motion  for  a  new  trial.  There  are  two 
or  three  points  not  discussed  by  him,  which  it  may  be  proper  to 
consider  briefly. 

The  appellant's  counsel  insists  in  his  points  on  the  argument  of 

the  appeal,  that  on  delivery  to  the  defendant  of  the  eleven  barrels 

of  cider  that  have  been  lost  or  mislaid,  the  title  vested  in  Park  ft 

.Co.,  the  assignees,  and  that  thereafter  the  plaintiff  had  no  interest 

in  the  property. 

It  was  competent  for  the  parties  .to  the  sale  to  agree  as  to  what 
acts  should  be  done  by  the  vendor  before  title  should  vest  in  the 
purchaser,  and  until  such  acts  were  done  the  title  would  not  pass. 
Kelley  v.  Upton,  5  Duer,  336;  Story  on  Sales,  §  296  (a). 

The  title  to  property  does  not  pass  upon  the  completion  of 
a  contract  of  purchase  and  sale  until  delivery  of  the  property, 
unless  it  is  so  intended  by  the  parties.  Macomber  v.  Parker,  13 
Pick.  178;  Restelh  v.  Varnum,  20  id.  280;  Olyphant  v.  Baker,  5 
Denio,  379.  It  is  manifest,  in  this  case,  that  such  was  not  the 
intention  of  the  parties.  Ko  credit  for  the  price  was  contemplated. 
Yet,  if  the  title  passed,  the  plaintiff  could  not  have  sued  for  the 
price  until  he  had  not  only  delivered  the  property  to  the  defendant, 
but  had  it  loaded  on  the  cars  and  obtained  its  receipt  for  the  same 
on  account  of  the  purchaser.  The  title  might  pass  to  the  pur- 
chaser, and  yet  by  the  agreement  the  purchase-money  not  be  pay- 
able until  the  happening  of  some  future  events  or  until  the 
performance  of  some  act  by  the  vendor. 

In  the  absence  of  any  such  specific  agreement  as  to  delays  of  pay- 
ment and  further  acts  as  by  the  agreement  to  be  peiformed  by  the 
vendor,  will  not  the  law  presume  that  it  was  the  understanding  of 
the  parties  that  title  should  not  pass  until  thd  performance  of  those 
acts,  rather  than  that  the  agreement  was  that  title  should  pass  and 
payment  be  postponed?    It  seems  to  us  that  it  would. 

The  defendant  was  not  liable  to  the  plaintiff  as  a  carrier.  The 
cider  was  not  to  be  carried  for  him,  but  for  the  purchaser.  Until 
the  title  passed  to  the  purchaser,  the  cider  belonged  to  the  plain- 
tiff, and  defendant  held  tt  as  warehouseman  merely.  When  the 
title  passed,  it  held  the  property  as  carrier  for  the  consignee. 
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Lakenian  v.    GrinneH,  6  Bosw.  625;  Blossom  v.  Griffin,  13  N.  Y. 
569;  CotfU  v.  Western  B.  B.  Co.,  47  Barb.  152. 

When  property  is  sold  to  be  shipped  by  cars  or  other  public  con- 
veyance,  ordinarily  the  title  passes  on  delivery  to  the  carrier; 
but  as  I  have  already  suggested,  it  was  competent  for  the  parties  to 
agree  upon  the  acts  which  the  vendor  should  perform  before  the 
title  passed;  and  in  this  case  the  title  did  not  pass  until  defendants 
receipt  was  obtained;  and  as  by  the  arrangement  between  the 
plaintiff  and  defendant,  the  cider  was  to  be  shipped  by  the  car-load, 
and  the  car  held  fifty  barrels,  the  receipt  could  not  be  required  by 
the  plaintiff  until  the  fifty  barrels  were  put  on  the  car. 

Upon  the  evidence  in  the  case,  no  demand  of  the  cider  was 
necessary  before  suit.  It  was  placed  by  the  direction  of  the  agents 
of  the  defendant  on  the  platform  erected  for  the  deposit  of  property 
intended  to  be  forwarded  by  its  cars.  Upon  such  delivery  defendant 
became  responsible  for  it,  and  it  was  clearly  established  that  eleven 
barrels  were  delivered  to  defendant  which  it  did  not  account  for, 
five  of  which,  it  seems  to  have  been  conceded,  were  carried  off  by 
some  person  other  than  the  plaintiff,  and  the  remaining  six  were 
shown  to  have  been  delivered,  if  Shook  was  believed,  and  which 
defendant's  agents  conceded  could  not  be  found.  "So  demand  under 
such  circumstances  was  necessary. 

The  judgment  and  order  refusing  a  new  trial  must  be  affirmed. 

Judgment  affirmed. 


Harwood  v.  Kbech. 

Slander — prifdUged  eommunications  —  maliee — iMvnt  of  probable  eatjue,    Exoep^ 

tion  —  general,  not  availabU. 

Statements  made  by  a  reside nt  of  a  school  district,  having  a  daughter  attend- 
ing school,  to  the  trustees,  charging  li>ad  character  to  a  female  teacher  of  the 
school,  ?^eld,  to  be  privileged  communications,  and  the  one  making  them  not 
liable  for  slander  in  the  absence  of  malice. 

But  the  fact  that  the  person  making  them  had  no  reason  to  believe  the  state- 
ments to  be  true,  or  knew  them  to  be  false,  held,  to  show  malice,  which 
would  render  him  liable.  ' 

The  defendant  in 'an  action  for  slander  cannot,  unless  the  statements  charged 
as  slanderous  are  privileged,  relieve  himself  from  liability  by  denying  mali 
dous  Intent. 

Unless  the  whole  portion  of  a  charge  excepted  to  is  erroneous,  an  exception 
to  "  each  and  every  part  of  the  charge"  does  not  avail. 

Vol.  VI,  N.Y.  Rep.— 84 
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APPEAL  by  defendant  from  a  judgment  in  fayor  of  plaintiS, 
entered  upon  the  yerdict  of  a  jury,  and  from  an  order  deny, 
ing  a  motion  for  a  new  trial. 

This  action  was  brought  by  Henrietta  A.  Harwood  against 
Nathaniel  Keech,  to  recoyer  damages  for  slander.  The  complaint 
alleged  that  defendant  charged  plaintiff,  who  was  a  school  teacher 
in  the  district  where  defendant  resided,  with  being  a  woman  of 
unchaste  character.  The  answer  set  forth  that  the  statements  weie 
priyileged,  being  made  by  him,  as  a  patron  of  the  school,  to  the 
:rustees  of  the  district.  On  the  trial  it  was  proyed  that  he  had 
made  the  charge  to  the  trustees;  and  one  Taylor,  who  was  not  a 
trustee,  swore  that  defendant  had  made  a  similar  statement  to  him, 
which  was  denied  by  defendant.  Sufficient  other  facts  appear  in 
the  opinion. 

Morris  <&  Leary,  for  appellant. 

JS.  O.  Laphaniy  for  respondent. 

Present  —  Mullin,  P.  J.,  E.  Darwik  Smith  and  Gilbbot,  J  J. 

MuLLiK,  P.  J.  The  defendant  being  a  resident  of  the  school 
district  in  which  it  was  intended  to  employ  the  plaintiff  as  a 
teacher,'  and  haying  a  daughter  that  he  desired  to  send  to  said 
school,  it  was  not  only  his  right  but  his  duty,  if  she  was  a  woman 
of  bad  character,  to  coinmunicate  to  the  trustees  such  information 
as  he  possessed  in  reference  to  her  character,  and  the  communica- 
tion thus  made  was  priyileged,  and  plaintiff  could  not  recoyer  with- 
out proof  of  express  malice.  Thorn  y.  Moser,  1  Den.  488 ;  1  Starkie 
on.  Slander  (Mead's  ed.  1843),  chaps.  10  and  13 ;.  Townsend  on  Slan- 
der, §  209,  and  note  1004;  Cockayne  y.  HodgJdsson,  6  0.  &  P.  340. 

To  proye  malice  she  called  the  persons  by  whom  defendant  says 
he  was  told  the  matbers  communicated  to  the  trustees,  and  tiiey 
testified  that  they  neyer  told  him  any  of  the  matters  relating  to 
plaintiff 's  character  that  he  said  they  had.  Townsend  on  Slander, 
§§  241,  244,  and  notes  1203  and  1209. 

It  was  false  then  that  he  had  been  so  told  by  the  persons  named 
by  him.  He  disclaimed  any  personal  knowledge  in  relation  to  the 
plaintiff 's  character,  and  hence  the  jury  had  the  right  to  find  that 
he  did  not  belieye  the  charges  he  made  against  her ;  as  he  oonld 
not  belieye  them  without  some  eyidence  of  their  truth. 
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Had  plaintiff  been  told,  as  he  claims  to  have  been,  he  would  not 
be  liable,  notwithstanding  the  charges  were  unfounded ;  the  com- 
munication to  the  trustees  would  then  have  been  a  privileged  one, 
but  the  known  falsity  of  the  charge  took  from  the  statement  to  the 
trustees  the  immunity  given  to  a  privileged  communication,  and 
subjected  the  defendant  to  liability  for  defamation.  Townsend  on 
Slander,  §  241,  and  notes  1214-1224. 

The  defendant  swore  that  the  persons  named  by  him  informed 
him  of  the  matters  he  charged  against  the  plaintiff 's  character,  as 
did  one  or  two  other  witnesses.  But  the  jury  did  not  believe  him 
or  his  witnesses.  Their  finding  is  of  course  conclusive  on  that  sub- 
ject. Had  the  defendant  the  least  confidence  in  the  truth  of  these 
stories  he  claimed  had  been  told  him  about  the  plaintiff,  he  would, 
at  least,  have  called  the  three  boys  who  claimed  to  have  seen  her  hav- 
ing sexual  intercourse  with  Hazelton  in  the  school-house  ;  but  he  did 
not  venture  to  do  that  and  thus  save  himself  from  the  imputation  of 
having  maliciously  slandered  an  unoffending  girl  who  was  endeav- 
oring, by  honest  labor,  to  earn  a  living.  The  charges  were  the  most 
infamous  that  a  man  could  invent  against  a  woman.  He  struck  at 
her  in  a  way  most  fatal  to  her  reputation.  It  was  put  forward  as 
prompted  by  the  defendant's  zeal  for  the  welfare  of  the  district, 
when  he  knew  it  was  false  and  could  have  no  other  effect  than  to 
wound  and  ruin  her. 

But  this  defendant  did  not  limit  his  communication  to  the  trus- 
tees ;  he  made  the  same  imputation  against  the  plaintiff  in  the 
presence  and  hearing  of  others,  as  to  which  there  is  no  shadow  of 
claiming  them  to  be  privileged.  Townsend  on  Slander,  §  243; 
Huym  V.  MoseTy  1  Den.  188 ;  Burlingame  v.  Burlingame,  8  Cow. 
141 ;  Sewall  v.  Catline,  3  Wend.  291. 

It  only  remains  to  inquire  whether  any  errors  were  committed  in 
the  rulings  of  the  court  on  the  trial,  or  in  the  charge  to  the  jury. 
The  first  error  relied  on  was  in  refusing  to  allow  the  defendant  to 
answer  the  question,  "  Did  he  (Lamb)  inquire  of  you  (as  to  the 
charges  against  the  plaintiff),  or  did  you  introduce  the  subject?" 
It  was  wholly  immaterial  whether  the  defendant  was  asked  to  make 
the  statement,  or  whether  he  volunteered  it.  In  either  case  it  was 
privileged,  unless  proved  to  be  made  maliciously. 

Defendant  was  asked  whether  he  had  any  purpose  or  thought  of 
injuring  the  plaintiff  ?  The  court  refused  to  permit  the  question 
to  be  answered.     Slander  is  not  one  of  the  cases  in  which  a  defend- 
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ant  can  relieve  himself  from  liability,  for  a  slanderous  charge^  by 
denying  malice.  As  well  might  he  be  permitted  to  disclaim  it  npon 
the  trial  of  an  indictment  for  an  offense  in  which  malice  is  an  ele- 
ment. In  actions  of  slander,  malice  is  implied  from  the  ntterances 
of  slanderous  charges,  not  justified  or  priyileged,  and  in  such  cases  a 
denial  of  malicious  intent  is  of  no  avail ;  the  law  presumes  it,  and 
the  presumption  cannot  be  rebutted  by  the  slanderer  denying  it. 
In  cases  where  the  communication  is  claimed  to  be  privileged,  and 
the  burden  of  proving  malice  rests  on  the  plaintiff  in  order  to 
recover,  and  it  is  proved  that  the  defendant  knew  the  charge  to  be 
false,  the  law  again  implies  malice,  and  the  defendant  cannot  rebut 
it.  But  where  there  is  no  direct  proof  of  the  known  falsity  of  the 
charge,  but  it  is  sought  to  be  established  by  facts  and  circum- 
stances, then  it  is  competent  for  defendant  to  disclaim  a  malicious 
intent.  Fiedler  v.  Darrin,  60  N.  Y.  437,  443.  If,  however,  the 
evidence  of  the  defendant  as  to  intent  waa  competent  at  the  time 
it  was  offered,  a  new  trial  should  not  be  granted,  it  being  estab- 
lished by  the  subsequent  evidence  in  the  case  that  the  slander  was 
uttered  to  others  besides  the  trustees,  and  to  whom  there  could  be  no 
pretense  of  privilege. 

The  exception  to  the  charge  is  in  these  words:  ''The  defendant's 
counsel  duly  excepted  to  each  and  every  part  of  the  charge  which 
reads  as  follows: ''  the  counsel  then  sets  out  several  distinct  proposi- 
tions, and  he  desires  now  to  avail  himself  of  an  exception  to  each 
proposition.  This  he  is  not  entitled  to  do,  unless  the  whole  por- 
tion of  the  charge  excepted  to  is  erroneous.  Without  entering  upon 
an  examination  of  the  several  facts  of  the  charge  exeepted  to,  it  is 
sufficient  to  say  we  do  not  think  the  charge  erroneous  as  to  all  or 
anv  of  them. 

The  order  refusing  a  new  trial  is  affirmed. 

Order  c^rmed. 


APRIL  TEEM,  1875.  ggg 


Matter  of  New  York  Central  and  Hadflon  River  Railroad  Go.  y.  Sweeney. 


Mattbb  ov  Nbw  York  Central  and  Hudsok  Biyer  Bailroad 

Company  v.  Sweeney, 

Railroad — ttcguvring  land  afUft  completion  of  railroad  — tohat  petition  muet 

state. 

Where  a  railroad  company,  which  has  located  and  completed  its  road  under 
the  requirements  of  the  general  law  of  1850,  afterward  requires  additional 
land,  which  it  seeks  to  acquire  under  the  provisions  of  Laws  1869,  chap. 
237,  it  is  not  necessary  for  the  petition  to  contain  the  allegations  made  on 
the  oziginal  petition,  or  that  the  map  required  by  the  law  of  1860  be  made 
and  filed. 

APPEAL  by  the  petitioner  from  an  order  at  special  term  dismiss- 
ing the  petition  of  the  Kew  York  Central  and  Hudson  Biver 
Bailroad  Company  for  the  appointment  of  commissioners  to  ascer- 
tain and  appraise  the  compensation  to  be  made  to  the  respondents, 
James  Sweeney  and  others,  as  owners  of  certain  real  estate  sought 
to  be  acquired  by  the  petitioner.  Sufficient  facts  appear  in  the 
opinion. 

Laning  £  Willet,  for  appellant. 

&pragvsy  Gor7uim  dk  Bacon,  for  respondent. 

Present  —  MuLLiN,  P.  J.,  E.  Darwin  SMrra  and  Gilbert,  J  J. 

MuLLiN,  P.  J.  The  land  proposed  to  be  taken  is  a  triangular 
strip  lying  in  North  Tonawanda,  between  the  tracks  of  the  said 
petitioner's  road,  which  runs  from  Buffalo  to  Niagara  EaUs,  and 
the  track  of  its  road  running  from  Tonawanda  to  Batavia.  The 
petitioner  alleges  that  it  desires  to  connect  these  tracks  by  a 
track  laid  upon  a  curve  extending  from  the  one  line  to  the  other, 
and  that  such  new  or  proposed  road  or  track  would  pass  oyer  the 
triangular  piece  of  land  above  mentioned. 

The  persons  interested  in  the  land,  in  answer  to  the  petition, 
allege  that  the  said  land  is  not  necessary  for  the  purpose  of  peti- 
tioner's incorporation;  that  the  line  or  route  of  the  railroad  of  peti- 
tioner has  never  been  located  over  or  upon  the  land  in  question, 
or  any  part  thereof;  that  no  notice  has  ever  been  served  upon  them 
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or  either  of  them ;  that  no  map  or  profile  of  the  intended  ronte 
has  ever  been  made  or  filed,  nor  has  any  notice  been  given  to  the 
parties  interested  in  said  land  that  it  was  intended  to  locate  the 
route  of  said  road  oyer  said  land ;  that  the  land  in  question  is 
not  in  the  located  or  adopted  route  of  said  road,  and  that  such 
route  has  not  been  changed. 

The  issues  joined  by  the  petition  and  answers  thereto  were  tried 
at  a  special  term  held  in  the  city  of  Buffalo,  and  for  the  purposes 
of  the  trial  it  was  admitted  by  the  parties: 

1st.  That  the  land  described  in  the  petition  is  not  embraced 
within  the  route  of  the  petitioner's  road  laid  out  and  designated  on 
the  map  of  the  route  adopted  by  it. 

2d.  The  line  of  said  road  does  not  pass  over  or  through  the 
premises  in  question. 

3d.  The  line  of  said  road  has  not  been  changed  so  as  to  pass 
over  or  through  the  said  premises. 

4th.  That  petitioner  seeks  to  obtain  said  land  to  build  aline 
connecting  the  Niagara  Falls  branch  with  the  Batavia  &  Tona- 
wanda  branch. 

5th.  The  said  premises  are  not  necessary  for  the  purposes  of 
petitioner's  road  as  now  constructed  and  operated,  except  for  the 
purpose  of  making  the  connection  aforesaid.  If  such  connection 
is  not  made  at  the  point  proposed,  the  land  in  question  is  not 
required  for  the  purposes  of  the  petitioner's  incorporation^  but  it 
is  necessary  for  the  purposes  of  petitioner's  incoiporation  that  such 
connection  be  made. 

'  After  hearing  the  parties  and  considering  the  eyidence,  the  court 
dismissed  the  petition  with  $10  costs. 

It  being  conceded  by  the  parties  that  it  was  necessary  for  the  pur- 
pose of  petitioner's  incorporation  that  the  tracks  of  its  two  branches 
should  be  connected,  and  it  not  being  alleged  or  shown  that  a 
ti*ack  to  connect  them  could  be  laid  over  other  lands  in  the  Ticinity 
so  as  to  produce  less  injury  to  the  owners  of  the  land  than  is  done 
to  the  owners  of  the  land  in  question,  we  must  assume  that  the 
court  dismissed  the  petition,  because  it  did  not  set  forth  the  matters 
required  to  be  alleged  therein  by  the  general  railroad  act  and  the 
acts  amendatory  thereof. 

The  question  for  us  to  consider  on  this  appeal  is  whether,  when  a 
railroad  company  has  located  its  road  and  completed  it,  and  complied 
with  the  requirements  of  the  statute  in  acquiring  its  lands,  and  it 
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becomes  thereafter  necessary  for  the  conyenient  transaction  of  its  bus- 
iness, and  in  furtherance  of  the  object  of  its  incorporation  to 
acquire  additional  land,  it  must  allege  in  the  petition  presented,  in 
order  to  acquire  such  land,  the  same  facts  which  are  required 
to  be  made  in  the  original  petition,  and  to  make  and  file  the  same 
maps,  etc.,  required  to  be  made  and  filed  when  it  first  applied 
to  acquire  lands  for  its  road. 

Section  14  of  the  general  ;railroad  act  of  1850  (Laws  of  1850, 
chap.  140)  required  the  company  to  state  in  its  petition: 

1st.  A  description  of  the  land  sought  to  be  acquired. 

2d.  That  the  company  is  duly  incorporated,  and  that  it  is  its 
intention  in  good  faith  to  construct  and  finish  a  railroad  between 
the  places  mentioned  in  its  charter. 

3d.  That  the  capital  stock  has  been  in  good  faith  subscribed. 

4th.  That  the  line  of  its  road  has  been  surveyed,  and  a  map  or 
surrey  made  by  which  such  line  is  designated,  and  that  said  road 
has  been  located  according  to  such  survey,  and  certificates  of  such 
location,  signed  by  a  majority  of  the  directors,  filed  in  the  clerk's 
offices  of  the  several  counties. 

5th.  That  the  land  described  is  required  for  the  purpose  of  con- 
structing or  operating  its  road,  and  that  the  company  has  not  been 
able  to  acquire  title  thereto,  and  the  reasons  for  such  inability. 

6th.  The  names  and  residences  of  the  owners,  and  whether  any 
are  infants,  etc.,  etc. 

It  will  be  seen  thai  there  is  not  in  this  section,  nor  is  there  in 
the  act  of  1850,  any  manifestation  of  an  intention  to  allow  railroad 
companies  incorporated  under  it  to  acquire  lands  except  for  its 
main  line  and  appendages.  After  it  has  completed  its  line,  its 
power  to  acquire  land  is  at  an  end  under  the  original  act,  except  in 
cases  where  the  title  acquired  has  failed.  Then,  by  section  21  of  the 
act  of  1850,  it  may  proceed  to  acquire  other  lands.  Chap.  237  of 
the  Laws  of  1869  remedies  this  omission,  if  it  was  one  in  the  general 
law,  and  authorizes  railroad  companies,  at  any  time  after  the  con- 
struction of  any  railroad  operated  by  steam,  to  acquire  land  for  the 
purposes  of  its  incorporation  or  of  running  or  operating  its  road  in 
addition  to  what  it  has  already  acquired  by  purchasing  the  same, 
or  by  paying  such  damages  to  the  party  injured  as  maybe  agreed 
upon;  but  if  the  company  for  any  cause  shall  be  unable  to  agree 
for  the  purchase  of  such  land,  they  may  proceed  to  acquire  title, 
and  to  ascertain  and  appraise  damages  in  the  manner  and  by  the 
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proceedings  in  said  act  prescribed.    The  whole  question  turns  upon 
the  construction  to  be  given  to  the  last  clause  above  cited. 

Did  the  legislature  mean,  and  is  it  the  reasonable  construction  of 
this  clause,  that  the  petition  to  acquire  a  few  rods  of  land  for  the 
purpose  of  placing  upon  it  a  wood-shed,  or  water-tank,  or  for  a 
ditch  to  convey  water  to  or  from  the  land  of  the  company,  shall 
contain  the  same  allegations'as  are  required  to  be  made  in  the  origi- 
nal petition,  and  the  same  or  any  maps  to  be  filed  as  are  required  to 
be  made  and  filed  upon  such  original  application. 

Why  should  the  petition  to  acquire  additional  land  allege  that  it 
is  the  intention  to  construct  and  finish  a  railroad  between  the  ter- 
mini mentioned  in  its  charter?  Such  an  allegation  would  be 
untrue,  and  wholly  irrelevant  to  the  proceeding,  and  of  no  benefit 
to  either  the  company  or  owners  of  the  land. 

Would  it  benefit  either  party  to  allege  that  the  capital  stock  had 
been  subscribed  for,  or  that  its  main  line  had  been  surveyed,  or 
map  of  it  made  and  filed?  Most  clearly  it  would  not^  Such  alle- 
gations have  no  relation  to  the  new  proceeding,  and  unless  clearly 
and  imperatively  required  to  be  made,  they  ought  to  be  omitted, 
and  the  petition  is  valid  without  them. 

The  object  in  view  in  requiring  the  railroad  company  to  survey 
and  locate  its  line  and  file  maps  thereof,  before  applying  to  acquire 
title  to  lands,  is  to  enable  owners  to  know  where  it  crosses  their 
lands,  and  thus  enable  them  to  ascertain  the  extent  of  the  damages 
done  thereto  by  the  construction  of  the  road.  Such  a  consideration 
has  no  application  to  proceedings  to  acquire  a  few  rods  of  land,  and 
as  to  which  the  damages  would  be  the  same  in  whatever  manner 
the  track  crossed  it. 

The  company,  as  I  understand  the  petition,  desires  to  appropriate 
the  whole  of  the  lots  described  in  the  petition. 

I  do  not  intend  to  hold  that  the  petition  required  by  the  act  of 
1869  may  contain  one  set  of  allegations  when  the  land  is  a  large 
parcel,  and  other  and  different  ends  when  it  is  a  small  parcel 
What  I  do  intend  to  hold  is,  that  allegations  may  be  omitted  in 
petitions  under  the  act  of  1869  which  are  essential  in  the  act  of 
1850. 

In  construing  these  acts,  regard  must  be  had  to  the  end  to  be 
attained  by  them,  rather  than  to  the  words  of  the  act. 

The  only  map  that  could  reasonably  be  required  to  be  filed  would 
be  one  showing  the  location  of  the  road  over  the  lands  proposed  to 
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be  taken;  but  that  is  not  tbe  map  required  to  be  filed  by  the  act  of 
1850. 

I  am  of  the  opinion  that  the  order  should  be  reyersed,  and  pro- 
ceedings remitted  to  the  special  term^  with  directions  to  appoint 
commissioners.  The  question  being  a  new  one,  costs  are  giyen  to 
neither  party. 

Order  reversed. 


PiopLB  ex  rel  Oswxgo  Oanal  Oompaky  y.  Onrr  op  Oswboo. 

TMoaiUai^^a$8$98mmU  of  corporation  either e  principal  office  of  corporation 
io-^ruies  govoming  aueooon  in  making  e$timaU». 

A  corporation  owned  a  canal  operated  for  the  purpose  of  furnishing  water 
power  to  mills  which  was  located  in  one  assessment  district.  The  books  of 
the  company  were  kept,  the  rents  for  water  power  received,  and  the  debts 
and  dividends  paid  at  an  office  occupied  by  the  treasurer  in  another  assess- 
ment district.  Held,  sufficient  to  justify  the  assessors  in  holding  that  the 
last-named  district  was  where  the  principal  office  of  the  corporation  was 
kept,  notwithstanding  an  affidavit  by  the  treasurer  of  the  corporation  that 
it  had  no  principal  office. 

The  treasurer  of  the  company  made  affidavit  that  the  capital  stock  of  the  com- 
pany was  $10,000;  the  annual  income  $7,000;  the  annual  expenses  $2,0C0 
to  $5,000.    HM,  to  authorise  an  assessment  upon  $4,000  surplus. 

Rules  governing  assessors  in  making  their  estimates : 

(1)  As  to  matters  relied  upon  to  exempt  a  person  or  his  property  from  taxa- 
tion, which,  from  their  nature,  are  only  known  to  him  or  to  the  witnesses 
he  may  produce,  and  there  is  no  evidence,  impairing  materially  the  force  of 
it,  known  or  proved  to  the  assessors,  the  evidence  on  the  part  of  the  person 
assessed  concludes  the  assessors,  and  they  must  assume  the  matter  sworn  to 
as  true  and  correct  the  roll  accordingly. 

(3)  If  the  assessors  know  of  fkcts,  or  they  are  proved  before  them,  rebutting 
or  essentially  qualifying  the  evidence  on  the  part  of  the  person  assessed, 
and  he  does  not,  on  being  informed  of  the  facts,  which  are  known  to  the 
assessors,  satisfactorily  rebut  or  explain  them,  they  are  not  concluded  by 
his  evidence. 

(8)  The  assessors  are  not  in  any  case  concluded  by  the  opinion  of  witnesses 
as  to  the  value  of  either  real  or  personal  property,  unless  the  evidence  on 
the  part  of  the  person  assessed  is  the  only  evidence  before  them  and  they  have 
no  information  or  evidence  that  leads  them  to  different  or  higher  estimates. 

Vox.  VI,  N.  Y.  Hkp.  —  86 
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CEKTIORABI  to  review  the  action  of  the  assessors  of  the  city  of 
Oswego  in  assessing  the  relator. 
The  proceedings  were  instituted  upon  the  relation  of  the  Oswego 
Canal  Company  against  the  city  of  Oswego  and  said  asse8Bor& 
Sufficient  facts  appear  in  the  opinion* 

■ 

C,  T.  Richardson,  for  relator,  as  to  the  powers  of  the  assessors, 
cited  Laws  1860,  chap.  463,  tit.  4,  §  4 ;  1851,  chap.  176;  1867,  chap. 
456 ;  1  B.  S.  375,  §  2.  The  assessors  had  no  power  to  assess 
relator  for  the  surplus  fund.  In  determining  whether  there  was  a 
surplus  fund  the  assessors  acted  judicially  and  had  to  decide  on  the 
evidence  hefore  them,  and  there  was  no  evidence  of  a  surplus  fund. 
People  Y,  Ferguson,  38  N.  Y.  92 ;  Barhyte  v.  Shepard,  35  id.  251  ; 
Peoph  V.  Rowland,  61  Barb.  273 ;  People  v.  Ready,  43  id.  539 ; 
National  Bank  of  Chemung  v.  Oiiy  of  Elmira,  53  id.  49 ;  Whitney 
V.  Thomas,  23  id.  28. 

W.  A.  Poucher,  for  respondents. 

Present — Mullik,  P.  J.,  E.  Darwin  Smith  and  Gilbebt,  JJ. 

MuLLiN,  P.  J.  The  relator  sues  out  the  writ  of  certiorari  in 
this  case  to  review  the  proceedings  of  the  city  of  Oswego  and  the 
assessors  thereof  in  taxing  it  upon  its  stock,  etc.,  in  said  city,  in 
the  year  1873. 

The  relator  was  incorporated  by  an  act  of  the  legislature  passed  in 
1823,  with  a  capital  stock  not  exceeding  110,000.  The  directors  were 
authorized  to  designate  the  route  of  a  canal  or  mill-feeder,  and  to 
take  a  portion  of  the  waters  of  the  Oswego  river  down  said  canal 
on  the  east  side  of  the  river,  subject  to  the  approval  and  under  the 
direction  of  an  engineer  to  be  appointed  by  the  canal  commission- 
ers. The  corporation  had  power  to  acquire  and  take  for  the  pur- 
poses of  incorporation  a  strip  of  land  not  exceeding  four  rods  wide, 
which  should  be  necessary  for  the  uses  of  said  canal. 

Upoxi  the  completion  of  said  canal,  the  company  was  authorized 
to  sell  or  lease  for  a  limited  term  the  use  of  the  water  from  said 
canal  for  mills  or  other  hydraulic  purposes,  but  the  company  itself 
was  forbidden  to  erect  mills  or  other  hydraulic  works  upon  or  near 
the  canal. 

The  company  constructed  a  canal  within  a  short  time  after  its 
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incorporation,  and  from  time  to  time  has  leased  the  use  of  the  water 
for  mills,  etc.,  and  received  the  rents  for  the  same;  and  after  paying 
expenses,  has  divided  the  surplus  among  its  stockholders.  On  the 
Ist  day  of  June,  1873,  the  assessors  of  said  city  met  and  caused  a 
notice  to  be  served  on  Charles  Rhodes,  secretary  of  said  company, 
requiring  him  to  deliver  to  said  assessors  on  or  before  the  1st  day  of 
July,  then  next,  the  written  statement  required  by  section  2  of  title 
4  of  chapter  13,  part  1  of  the  Revised  Statutes.     1  R.  8.  414,  §  2. 

On  the  5th  of  June,  said  Rhodes  delivered  to  said  assessors  a 
statement  in  writing,  in  which  he  gave  descriptions  of  sundry  lots 
of  land  owned  by  the  company,  and  stated  that  the  cost  of  such  land, 
including  expenditures  thereon,  was  over  $10,000;  that  the  capital 
stock  was  WO, 000,  which  had  all  been  paid  in  and  wholly  expended 
on  the  real  estate;  that  no  part  of  it  was  held  by  the  State,  or  by 
any  incorporated  literary  or  charitable  institution,  and  that  the 
company's  operations  were  carried  on  in  the  wards  lying  east  of  the 
river. 

On  the  7th  of  June,  1873,  the  assessors  served  on  said  Rhodes  a 
further  notice  requiring  him  to  furnish  them  a  statement  in  writ- 
ing, on  or  before  the  1st  of  July  then  next,  specifying  the  wards  in 
which  the  real  estate  of  the  company  was  situated,  and  the  sums 
actually  paid  therefor  —  that  is,  the  amount  originally  paid  by  said 
company  for  the  land,  exclusive  of  the  expenditures  for  digging  the 
canal  —  the  value  of  the  capital  stock  of  the  company,  and  the  ward 
in  which  the  principal  office  or  place  of  transacting  the  financial 
business  of  said  company  is  situated. 

Rhodes,  on  the  2l8t  of  June,  delivered  to  the  assessors  a  statement 
in  writing,  in  reply,  in  which  he  informs  them  that  "  the  statute  does 
not  require  corporations,  in  their  statement  to  the  assessors,  to  state 
the  amount  ^  originally  paid,  by  the  company  for  the  land,  exclusive 
of  the  expenditures  for  digging  the  canal  through  said  land; '  ^^  but 
he  informed  them,  under  protest,  that,  as  near  as  he  could  ascer- 
tain, the  land  now  owned  and  assessed  to  the  company,  wil^  the 
structures  erected  thereon,  exclusive  of  the  money  expended  for 
digging  the  canal,  cost  over  $10,000,  and  there  is  no  capital  stock 
to  be  assessed  after  deducting  cost  of  real  estate,  and  that  the  com- 
pany has  as  such  no  principal  office  for  the  transaction  of  its  finan* 
cial  business;  that  his  office  and  the  office  of  the  president  of  the 
company  are  in  the  first  ward.  The  statement  is  signed  by  Rhodes 
as  secretary  and  treasurer  of  said  company. 
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The  assessors  proceeded  to,  and  assessed  said  company  on  the 
toll  for  the  first,  third,  fifth  and  serenth  wards: 

For  capital  stock  paid  in $10,000 

Surplus  capital  or  reserre  fund 16,000 

t26,00O 
Less  cost  of  real  estate  assessed  in  second,  fourth, 

sixth  and  eighth  wards 110,000 

Less  ten  per  cent  of  capital 1 ,000 

11,000 

Value  of  personal tl5,000 


In  the  second,  fourth,  sixth  and  eighth  wards  they  assessed  said 
company  on  the  roll  for  those  wards  the  real  estate  owned  by  the 
company,  valued  at  $13,700. 

A  day  was  assigned  by  the  assessors  for  hearing  persons  aggrieved 
by  said  assessment,  and  on  that  day  said  Bhodes  appeared  and  pre- 
sented an  afSdavit  of  his  own,  in  which  he  swore,  among  other 
things,  that  the  whole  income  of  the  company  arose  from  rents  of 
water,  the  gross  amount  of  which  was  $7,000;  that  the  expenses 
fluctuated  between  $2,000  and  $5,000;  that  the  whole  available 
income  was  divided  among  the  stockholders  quarterly,  and  paid 
before  the  close  of  the  months  in  which  they  were  payable;  that  the 
company  has  no  surplas  capital,  except  a  small  amount  of  over-dae 
rents,  most  of  which  is  uncollectible,  and  that  the  company  has  no 
accumulation  ox  surplus  over  its  capital. 

The  assessors  adjourned  until  che  24th  of  July,  when  Bhodes  again 
appeared  and  asked  that  said  assessment  in  the  wards  west  of 
the  river  be  stricken  out;  and  the  affidavit  of  one  Charles  G.  Shep- 
ard  was  then  presented,  in  which  he  swore  that  he  was  informed 
and  believed  that  the  annual  income  and  net  receipts  of  the  com- 
pany exceed  $7,000,  principally  derived  from  its  leases,  and  that 
its  property,  rights  and  franchises  exceed  in  value  the  sum  of 
$50,000;  that  Bhodes  is  its  secretary,  and  has  charge  of  the  finan- 
cial concerns  of  the  company,  and  that  his  office  is  the  principal 
place  or  office  for  transacting  the  financial  concerns  of  the  company; 
that  the  deponent  was  informed  and  believed  that  the  surplus  profits 
and  reserve  fund  of  said  company  exceed  $26,000. 
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Upon  the  evidence  tlins  presented,  the  a88e8S(»*8  decided  that  the 
principal  office  or  place  of  transacting  the  financial  concerns  of  the 
company  was  in  the  first  ward  of  said  city,  and  that  the  capital  of 
the  company  was  properly  assessed  on  the  roll  for  the  wards  on  the 
west  side  of  the  river,  and  that  on  review  of  said  roll  they  redaced 
the  assessment  of  the  surplus  capital  or  reserved  fund  from  $16,000 
to  $6,000,  leaving  the  balance  of  capital  to  be  assessed  in  said  wards 
$5,000  instead  of  $15,000,  as  first  assessed.  The  assessment  roll 
was  completed  with  these  amounts  therein. 

The  only  questions  for  our  consideration  on  this  appeal  are 
whether  the  assessors  had  any  lawful  authority  for  taxing  the  com- 
pany for  any  part  of  their  property  in  the  wards  west  of  the  river, 
and  whether  they  had  the  authority  to  assess  it  anywhere  for  any 
surplus  capital  or  reserved  fund. 

The  real  estate  lay  in  the  wards  east  of  the  river,  and  was  prop- 
erty assessed  there.  The  capital  or  personal  property  was  assessable 
in  the  ward  where  the  principal  financial  business  of  the  company 
was  transacted,  or,  if  there  was  no  such  office,  then  it  was  taxable  in 
the  town  or  ward  where  the  operations  of  the  company  were  carried 
on.  Rhodes  swears  they  had  no  office  where  the  principal  financial 
operations  of  the  company  were  carried  on,  but  he  concedes  that  he 
was  secretary  and  treasurer  of  the  company,  and  that  his  office  was 
in  the  first  ward.  The  company  owned  leases  and  the  treasurer 
received  the  rents  accruing  thereon;  he  paid  expenses  and  dividends; 
kept,  it  is  probable,  books  of  account,  and  had  custody  of  the 
vouchers  for  his  disbursements.  Now  the  office  where  these  various 
transactions  were  performed,  in  the  absence  of  any  proof  that  the 
office  was  elsewhere,  was  in  the  office  of  Rhodes,  and  that  office  was 
in  the  first  ward.  I  have  heard  of  corporations  being  soulless,  but 
never  before  that  they  were  houseless  and  homeless. 

Mr.  Rhodes  owed  it  to  the  assessors  to  explain  why,  in  view  of 
the  facts  disclosed  by  him,  he  testified  that  the  company  had  no 
office  where  its  principal  financial  operations  were  transacted.  Not 
entering  into  any  explanation,  the  assessors  were  right  in  holding 
the  company  assessable  in  the  first  ward.  Upon  the  statement  of 
Rhodes  the  company  were  assessable  for  surplus  profits.  The  rents, 
he  shows,  amounted  to  about  $7,000  per  annum.  The  expenses  were 
from  $2,000  to  $5,000  per  annum.  The  statute  allows  the  company 
to  retain  ten  per  cent  on  their  capital,  for  which  they  are  not  liable 
to  be  taxed,  and  all  above  the  ten  per  cent  is  surplus  profits. 
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The  assessors^  upon  the  statement  of  the  treasurer,  had  the  right 
to  assess  the  company  for  $7,000  surplus  profits,  less  ten  per  cent 
on  the  capital,  which  is  $1,000.  To  this  is  to  he  added  $2,000  for 
expenses,  making  $3,000,  which  must  be  deducted  from  the  gross 
income,  teaying  $4,000  for  which  the  company  might  be  taxed. 
When  the  officers  of  the  company  omit  to  specify  the  expenses 
of  the  company,  and  leave  them,  as  was  done  in  this  case,  at  the 
minimum  on  one  side  and  the  maximum  on  the  other,  they  have  no 
right  to  complain  if  the  assessors  take  the  minimum  as  the  amount 
of  expenses. 

The  court  of  last  resort  has  not  yet  succeeded  in  establishing  any 
rule  by  which  to  determine  when  the  decisions  ot  assessors  are,  or 
are  not,  reviewable  on  certiorari,  and  it  would  be  a  useless  labor  to 
attempt  to  harmonize  the  cases  on  the  subject.  After  a  somewhat 
careful  examination  of  the  cases,  I  have  deduced  from  tlicm  the  fol- 
lowing conclusion,  which  seems  to  be  in  harmony  with  most  of 
them,  and  to  be  such  as  can  be  applied  by  assessors  without 
doing  injustice  to  either  the  tax  payers  or  the  public. 

Assessors  are  liable  to  be  called  upon  to  decide  a  number  of 
important  questions  before  they  can  complete  the  assessment  roll 
of  their  town,  in  regard  to  many  of  which  they  must  act  in  a  large 
measure  upon  their  own  knowledge,  or  information  acquired  by 
them,  and  in  others  they  are  bound  to  act  ujjon  evidence  that  may 
be  produced  before  them,  and  by  which  they  are  sometimes  con- 
cluded. 

The  person  assessed  may  claim  that  he  is  not  taxable  because  he 
is  not  an  inhabitant  of  the  town.  The  question  of  residence  is 
often  a  very  difficult  and  complicated  one,  as  the  intention  of  the 
person  ent/crs  into  and  very  often  determines  it.  If  a  man  is  found 
in  the  town,  the  assessors  may  put  him  on  the  assessment  roll,  yet 
be  may  be  a  single  man  without  family,  or  if  he  has  a  family  they 
may  have  removed  from  the  town,  he  to  follow  at  some  future  day. 
In  such  cases  he  is  not  taxable  for  personal  property,  but  is  for  real 
property  in  the  town  of  his  late  residence.  The  intention  can 
ordinarily  only  be  known  to  himself,  and  his  evidence  on  that  sub- 
ject must,  as  a  general  rule,  control.  But  the  removal  of  the  fanuly 
may  be  known  to  the  assessors  to  be  untrue,  and  in  such  case  I 
apprehend  they  may  reject  the  evidence  of  the  person  assessed. 

A  person  may  claim  total  exemption  from  taxation,  either  becaoM 
he  has  no  property  that  is  liable  to  be  taxed,  or  it  may  be  wholly 
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exempt  If  he  denies  the  ownership  or  possession  of  any  taxable 
property,  and  the  assessors  know  that  he  is  in  possession  of  either 
real  or  personal  estate,  otherwise  than  as  a  mere  servant  to  the 
owner,  they  must  be  at  liberty  to  reject  his  evidence,  unless  he  ex- 
plains the  circumstances  known  to  the  assessors,  that  they  rely  on  as 
evidence  that  the  person  assessed  has  a  taxable  property  in  the  town. 
If  exemption  is  claimed  because  all  the  property  of  the  person 
claiming  the  exemption  is,  by  law,  wholly  relieved  from  taxation, 
ordinarily  the  fact  is  one  which,  from  its  nature,  is  known  only  to 
himself,  and  his  oath  would  be  in  a  large  majority  of  cases  conclu- 
sive; but  in  this  instance,  again,  if  they  are  cognizant  of  facts 
tending  to  prove  that  the  property  is  not  exempt,  it  is  due  to  him 
to  inform  him  of  them,  and  notify  him  that  unless  explained  his 
evidence  will  be  disregarded. 

The  remaining  questions  for  decision  by  the  assessors  relate  to 
the  amount  or  value  of  the  property,  for  which  the  owner  or  occu- 
pant may  and  should  be  assessed.  If  he  claims  that  part  of  his 
property  is  exempt  from  assessment,  it  devolves  upon  him  to  establish 
the  amount  and  ground  of  exemption;  and,  as  the  facts  are  ordi- 
narily known  only  to  himself,  his  oath  will  conclude  the  assessors. 
But  they  have  the  right  to  require  him  to  disclose  fully  all  the  facts 
on  which  he  relies  for  exemption,  and  if  facts  are  known  to  them 
showing  the  falsity  of  his  statements,  and  he  is  unable  or  refuses 
to  explain  them,  they  may,  I  think,  reject  his  evidence  wholly,  or 
so  much  of  it  as  they  are  satisfied  is  untrue. 

When  exemption  is  claimed  because  the  valuation  of  the  property 
is  too  high,  assessors  are  not  concluded  by  evidence  on  the  part  of 
the  tax  payer.  Value  is  so  largely  a  matter  of  opinion,  and  assess- 
ors are,  as  a  general  thing,  as  competent  as  any  other  men  to  form 
and  express  an  opinion  as  to  value,  that  there  is  very  little  danger 
of  injustice  being  done  in  trusting  the  question  of  value  to  their 
judgment.  It  is  unquestionably  true  that  there  are  very  many 
species  of  property  that  assessors  are  not  as  competent  to  determine 
the  value  of  as  others  who  are  more  familiar  with  the  use  and 
value  of  it.  In  such  cases  the  assessors,  although  not  concluded 
by  the  opinions  of  experts,  if  I  may  so  call  them,  would,  as  honest 
and  intelligent  men,  give  due  weight  to  their  opinions. 

The  legislature  has  not  attempted  to  enumerate  the  kinds  of 
property  the  assessors  may  assess  upon  their  own  valuation,  or  what 
kinds  they  must  assess  upon  the  valuation  of  others,  except  stock 
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held  by  banks.  They  are  intrusted  with  the  whole  subject  of  yaloe, 
and  the  courts  have  no  right  or  power  to  interfere  with  their  yalua- 
tion  when  made. 

As  has  already  been  suggested,  cases  may  arise  in  which  the 
property  to  be  assessed  is  of  a  kind  that  assessors  haye  ordinarily  no 
means  of  becoming  acquainted  with  the  yalne  of.  Under  such  cir- 
cumstances the  court  might  interfere,  if  it  was  shown  that  an  unjust 
valuation  had  been  put  upon  it,  but  I  am  not  aware  that  such  a 
power  has  ever  been  exercised. 

The  iniles  to  be  deduced  from  these  views,  if  they  are  correct, 
are : 

1.  As  to  matters  relied  upon  to  exempt  a  person  or  his  prop- 
erty from  taxation,  which,  from  their  nature,  are  only  known  to 
him,  or  to  the  witnesses  he  may  produce,  and  there  is  no  evidence 
impairing  materially  the  force  of  it,  known  or  proved  to  the  assess- 
ors, the  evidence  on  the  part  of  the  person  assessed  concludes  the 
assessors,  and  they  must  assume  the  matter  sworn  to  as  true,  and 
correct  the  roll  accordingly. 

2.  If  the  assessors  know  of  facts,  or  they  are  proved  before  them, 
rebutting  or  essentially  qualifying  the  evidence  on  the  part  of  the 
person  assessed,  and  he  does  not,  on  being  informed  of  the  facts 
which  are  known  to  the  assessors,  satisfactorily  rebut  or  explain 
them,  they  are  not  concluded  by  his  evidence. 

3.  The  assessors  are  not  in  any  case  concluded  by  the  opinion  of 
witnesses  as  to  the  value  of  either  real  or  personal  property,  unless 
the  evidence  on  the  part  of  the  person  assessed  is  the  only  evidence 
before  them,  and  they  have  no  information  or  evidence  that  leads 
them  to  different  or  higher  estimates. 

For  these  reasons  I  am  of  the  opinion  that  the  assessment  against 
the  company  for  personal  pi*operty  in  the  first,  third,  fifth  and 
seventh  wards  should  be  reduced  to  $4,000,  and  as  reduced  the 
proceedings  of  the  assessors  should  be  affirmed. 

OrdBnd  accordingly. 
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(hnUraU — againtt  pubUo  poUcif  void. 

Plaintiff  wafl  employed  by  a  Bteamship  company  to  examine  a  Teasel  which  the 
company  proposed  to  purchase,  to  see  if  it  was  fitted  for  the  company's  par- 
pose.  Held,  that  a  contract  between  the  owner  of  the  Tessel  and  plaintiff, 
whereby  plaintiff  was  to  receiye  from  snch  owner  $2,000  in  case  of  a  sale  to 
the  steamship  company,  was  in  conflict  with  plaintiff's  duty  to  the  company, 
and  void. 

APPEAL  by  defendant  from  a  judgment  in  fayor  of  plaintiff, 
entered  upon  the  verdict  of  a  .jury,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial  made  upon  the  minutes  of  the  court. 

The  action  was  brought  by  William  E.  l^lace  against  Qeorge 
Oreenman,  to  recover  commission  on  the  sale  of  a  ship. 
Sufficient  facts  appear  in  the  opinion. 

Wnu  Alien  BtUJer,  for  appellant 

AmM  S.  Levy  and  Ira  D.  Warren,  for  respondent. 

Present — Dayis^  P.  J.,  Bbady  and  Dajrieia,  33. 

Dakibls,  J.  The  judgment  was  recovered  for  the  sum  of  $2,000, 
besides  costs,  as  the  plaintifi's  commission  on  the  sale  of  the  steam- 
boat ^'Anna  Maria''  by  the  defendant  to  the  Central  American 
Transit  Company,  in  the  fall  of  1865.  Before  the  sale  was  made, 
the  plaintiff  examined  the  steamboat  for  the  purpose  of  ascertaining 
her  condition,  and  whether  she  was  suitable  for  the  business  of  the 
Vol.  VI,  N.  Y.  Rkp.  —  86 
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Transit  Company;  and  on  his  report  of  her  fitness  the  purchase 
was  made.  Just  before  the  making  of  the  examination,  the  plain- 
tiff called  at  the  office  of  James  Murphy  &  Go.  and  procured  from 
William  P.  Buckmaster  a  letter  to  the  defendant,  stating  that  if 
parties  were  produced  to  purchase  the  boat  the  defendant  should 
allow  $2,000  out  of  the  price.  According  to  the  plaintiff's  eyidence, 
this  letter,  which  was  dated  on  the  6th  of  October,  1865,  was  taken 
by  him  and  delivered  to  the  defendant,  who  promised  to  pay  that 
sum  to  him  in  case  the  sale  was  made,  eS&  it  afterward  was,  for  just 
what  the  defendant  demanded,  the  sum  of  $50,000.  The  defend- 
ant denied  the  making  of  the  agreement  to  pay  the  plaintiff  the 
commission  claimed  by  him.  But  as  the  eridence  concerning  that 
was  conflicting,  the  question  was  a  proper  one  for  the  decision  of 
the  jury,  and  the  verdict  they  rendered  settled  that  fact  in  the 
plaintiff's  favor. 

It  was  objected  upon  the  trial  that  the  plaintiff,  at  the  time  wh^ 
he  was  sent  to  examine  the  steamboat,  and  when  the  letter  was 
procured  and  delivered,  and  the  report  recommending  her  purchase 
was  made,  and  the  promise  of  defendant  made,  and  also  when  the 
sale  took  place,  was  in  the  employment  of  the  Transit  Company, 
and  for  that  reason  could  not  lawfully  agree  to  receive  the  commis- 
sion recovered  by  the  judgment.  The  evidence  did  not  clearly  show 
whether  the  sale  was  consummated  and  the  steamboat  delivered  in 
October  or  November  of  the  year  1865.  But  it  was  certainly  in 
one  or  the  other  of  those  months.  The  plaintiff's  evidence  was 
that  it  was  in  November,  and  the  circumstances  of  the  verdict 
being  in  his  favor  will  require  that  to  be  assumed  as  the  truth  in 
the  present  examination  of  the  case. 

He  stated  that  he  was  the  chief  engineer  of  the  company  from 
1850  to  the  latter  part  of  October,  or  the  Ist  of  November,  1865| 
when  his  employment  in  that  special  capacity  ended.  After  that 
he  continued  in  the  emplojrment  of  the  company  until  after  the 
purchase  of  the  Anna  Maria,  but  not  as  chief  engineer.  His  servi- 
ces, after  he  ceased  to  be  chief  engineer,  were  principally  performed 
on  and  about  another  steamboat  owned  by  the  company,  which  was 
finished  about  the  last  of  November,  1865.  But  his  continued 
employment  was  in  the  engineer's  department,  and  it  included  the 
duty  to  examine  machinery  and  carpenters'  work,  and  pass  upon 
engines  and  machinery,  and  other  parts  of  steam  vessete.  And  for 
the  services  performed  while  the  employment  continued,  the  plain- 
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tiff  claimed  compensation  from  the  company,  but  no  commissions 
on  the  sale  of  the  steamboat.  And  he  charged  it  for  his  time  going 
on  board  of  her. 

He  stated  that  he  examined  two  steamboats  for  the  company, 
one  of  the  two  being  the  Anna  Maria.  He  was  then  asked  :  ^^  Were 
yon  in  the  employ  of  the  Central  American  Transit  Company  when 
both  these  yessels  were  bought  ?  Answer,  yes,  sir."  **  And  exam- 
ined both  of  these  vessels  ?  Answer,  yes,  sir."  The  court  then 
asked  whether  he  was  in  the  employ  of  the  company  when  he  bought 
the  Anna  Maria ;  his  answer  was,  ^'no,  sir,"  and  he  added  that  he 
remained  as  a  friendly  act  to  go  and  get  this  boat.  Upon  being 
asked  whether  he  meant  to  say  he  was  not  then  in  the  employ  of 
the  company,  he  answered  that  he  was  not  as  chief  engineer,  and 
added,  "  I  do  not  know  what  you  call  employ."  He  added  farther 
on  this  subject,  ^'  If  you  call  a  man  going  and  getting  a  boat  and 
bringing  it  down  for  them,  if  you  call  that  employment,  I  was  in 
their  employ."  He  then  stated  that  he  examined  the  steamer  and 
made  a  report  on  her  to  the  vice-president  of  the  company,  as  he 
told  the  defendant  he  would,  and  that  he  made  the  examination 
and  report  for  the  company,  and  that  it  was  done  in  connection 
with  the  purchase  of  the  steamer.  And  he  f  ui-ther  testified  that  it 
was  in  discharge  of  his  duty  to  examine  machinery  and  carpenters' 
work,  and  pass  upon  engines  and  machinery,  and  other  parts  of 
steam  vessels ;  that  he  made  the  report  in  regard  to  the  Anna 
Maria,  and  that  he  was  paid  by  the  day  after  he  resigned  as  chief 
engineer.  This  evidence  very  clearly  established  the  fact  that  the 
plaintiff  was  in  the  employment  of  the  Transit  Company,  the  pur- 
chaser of  the  steamer,  when  he  examined  and  reported  upon  her 
condition,  and  recommended  her  purchase,  and  when  that  was 
afterward  made  by  the  company.  And  it  was  quite  evident  that 
she  was  bought  in  consequence  of  the  conclusion  produced  by  his 
report.  That  employment,  even  though  it  was  not  in  the  capacity  of 
chief  engineer,  was  such  as  to  render  it  his  duty  to  examine  into  the 
fitness,  and  report  upon  that,  as  well  as  the  suitableness  of  the 
steamer  for  the  company's  business.  And  the  duty  was  assigned  to 
him  because  of  his  long  experience  in  that  business,  and  his  thorough 
understanding  of  what  was  desired.  It  required  him  to  perform 
his  duty  to  tne  best  of  his  judgment,  for  the  benefit  and  advantage 
of  the  company.  And  accordingly  it  incapacitated  him  from  entering 
into  the  employment  of  the  seller,  in  which  it  would  be  his  duty  to 
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induce  a  sale  on  the  most  adyantageous  terms  for  him.  The  lat- 
ter employment  was  incompatible  with  a  fair  or  faithful  discharge  of 
his  duties  to  the  company,  and  by  entering  into  it  he  subjected 
himself  to  the  temptation,  to  impose  upon  and  defraud  his 
first  employer.  He  was  entitled  only  to  a  fair  remuneration  for 
his  services  from  the  company,  while,  if  the  amount  he  stipulated 
should  be  paid  by  the  defendant  can  be  collected,  he  would  be 
allowed  to  subject  himself  to  the  direct  inducement  to  increase 
it,  by  adding  $2,000  to  what  was  probably  the  fair  value  of 
the  steamer,  for  the  purpose  of  being  paid  to  him  as  a  commis- 
sion. And  according  to  the  evidence  given  by  the  witness  Buck- 
master,  who  was  sworn  and  examined  on  the  plaintifPs  behalf,  the 
understanding  that  this  sum  should  be  paid  had  that  effect  from  the 
beginning.  For  when  he  informed  the  plaintiff  of  the  dimensions 
of  the  defendant's  two  steamers,  the  former  stated  that  one  of  them 
would  suit,  before  he  even  saw  them,  and  asked  for  the  letter  which 
was  written  to  the  defendant,  stating  that,  if  parties  were  pro- 
duced to  purchase  the  boat,  he  should  be  allowed  12,000 
out  of  the  price.  The  interest  of  the  plaintiff  in  the  sale  crea- 
ted in  that  manner  operated  as  a  direct  inducement  to  recommend 
the  purchase  of  the  steamer  by  the  company  for  $2,000 
more  than  ought  to  have  been  required,  so  that  he  could 
receive  the  amount.  It  was  not  for  the  benefit  of  the  seller,  but 
for  that  of  the  plaintiff.  When  the  company  was  liable  to  compen- 
sate him  for  all  he  did  in  the  faithful  performance  of  the  same  ser- 
vices, the  direct  effect  was  to  render  him  unfaithful  in  that  em- 
ployment; and  for  that  reason,  the  law  will  not  sanction  the 
arrangement  which  he  made  with  the  defendant,  without  the 
knowledge  or  assent  of  the  company,  for  the  payment  of  this  sum 
of  $2,000.  It  was  a  simple  contrivance  by  which  the  amount 
was  to  be  taken  from  the  company  and  paid  over  to  him, 
for  doing  what  he  was  bound  to  do  under  its  employment,  and  for 
which  he  could  claim  to  be  reasonably  compensated  by  it  An 
agreement  having  such  an  end  in  view  is  void.  It  is  against  good 
morals,  and  equally  so  against  the  policy  of  the  law.  Story  on 
Agency  (4th  ed.),  §§  30,  210,  212;  Watkina  t.  Cov^M,  1  E.  D. 
Smith,  65;  Pugaley  v.  Murray y  4  id.  245;  Draughon  v.  Quitten,  23 
La.  237;  Morison  v.  Thompson,  9  Q.  B.  L.  R  480. 

The  fact  was  clearly  proved  by  the  evidence  in  the  case  that  the 
plaintiff  was  employed  by  the  company  to  do  all  that  was  required  for 
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the  purpose  of  eBabling  its  officers  to  decide  upon  the  propriety  of 
the  purchase  and  this  amount  properly  payable  for  the  steamer;  and 
the  engagement  made  with  the  defendant  was  entirely  inconsistent 
with  the  duties  arising  out  of  that  relation.  For  all  that  he  was 
required  to  do  the  company  was  bound  to  reasonably  remnner* 
ate  him^  and  he  could  not  assume  an  attitude,  while  that 
employment  continued,  which  would  be  attended  with  the 
effect  of  diverting  him  from  the  protection  of  the  interests  it  was 
his  duty  to  promote.  And  that  would  be  his  position,  if  the  con- 
tract he  claimed  he  had  made  with  the  defendant  should  be  sus- 
tained. The  motion  which  was  made  for  a  nonsuit  should  have 
been  allowed  to  prevail,  and  the  exception  to  its  denial  was  well 
taken. 

The  judgment  and  order  should,  therefore,  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  events 

Judgment  rw&rsed  and  new  trial  ordered. 


Smith  v.  Mayor  of  Nbw  Yobk. 

Munioipal  corparoHcn — noi  liable  for  damoffeifram  overflow  of  Mower  properig 

made, 

A  heavj  rain  carried  so  much  sand  into  a  city  sewer  aa  to  canse  it  to  overflow. 
The  sewer  wae  properly  conetracted  and  was  enffldent  to  carry  off  the  water 
which  flowed  through  it,  and  the  sand  was  not  deposited  in  it  by  reason  of 
any  error  in  its  constrnction.  EM,  that  the  city  was  not  liable  for  damages 
caased  by  the  overflow. 

NvfM  ▼.  Mayor  of  Troy^  8  N.  Y.  Sup.  5,  and  MeCkvrthy  v.  City  of  Syracuse,  46 
N.  Y.  IH  distinguished. 

APPEAL  by  plaintiflC  from  a  judgment  in  favor  of  defendant, 
entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  Andrew  Smith  against  the  Mayor, 
etc.,  of  the  city  of  New  York  to  recover  damages  for  an  injury 
to  plaintiff 's  goods,  caused  by  the  overflow  of  a  sewer.    Soffident 
facts  appear  in  the  opinion. 

Henry  Parsons,  for  appellant. 

E.  Ddafield  Smith,  for  respondents. 
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Present — Davis,  P.  J.,  Brady  and  Dakiels^  J  J. 

DakixlS}  J.  The  action  was  brought  to  recover  damages  sus- 
tained by  an  injury  to  the  plaintiff 's  goods,  in  consequence  of  water 
settling  into  the  basement  of  his  premises  from  a  sewer  constructed 
and  maintained  by  the  defendant  in  129th  street,  in  the  city  of 
New  York. 

The  overflow  occurred  on  the  ith  of  July,  1873,  and  was  pre- 
ceded by  a  heavy  rain,  which  conveyed  so  much  sand  into  the  sewer 
as  to  completely  obstruct  and  prevent  the  water  from  passing 
through  it.     The  evidence  did  not  show  it  to  have  been  in  any 
manner  obstructed  before,  and  no  proof  was  given  from  which  the 
fact  could  have  been  found  that  it  was  improperly  constructed,  or 
in  any  respect  out  of  repair.     Before  the  sand  was  washed  into  it, 
and  after  its  removal,  it  appeared  to  be  sufficient  to  carry  off  the 
water  flowing  into  it    A  witness,  sworn  on  behalf  of  the  plaintiff, 
stated  that  he  thought  the  difficulfcy  lay  in  improper  grading ;  that 
there  was  velocity  of  water  enough  to  carry  off  the  sediment  if  the 
grading  had  been  proper.     But  that  was  not  sufficient  to  prove  the 
fact  that  this  conjecture  was  well  founded,  particularly  in  view  of 
the  circumstance  that  the  sewer  worked  well  after  the  sand  was 
removed  from  it.    Upon  the  facts  proved  the  referee  failed  to  find 
the  defendant  chargeable  with  negligence  or  improper  conduct, 
either  in  the  construction  or  management  of  the  sewer,  and  he 
accordingly  dismissed  the  plaintiff 's  complaint.     It  is  now  insisted, 
in  support  of  his  appeal,  that  this  was  an  erroneous  disposition  of  the 
case,  and  the  cases  of  Mms  v.  Mayor  of  TVoy,  3  N.  Y.  Sup.  5,  and 
McCarthy  v.  City  of  Syracuse,  46  N.  Y.  194,  are  cited  as  maintain- 
ing that  position.    But  that  is  clearly  a  mistake,  for  the  recoveries 
were  sustained  in  each  of  those  instances,  because  positive  miscon- 
duct on  the  part  of  the  defendants  was  established  by  the  evidence. 
In  the  first  case  the  sewer  was  improperly  constructed,  and  in  the 
second  it  had  partially  fallen  in,  which  could  have  been  discovered, 
by  reasonable  diligence  and  oversight  on  the  part  of  the  city  officials, 
in  time  to  have  prevented  the  injury  occasioned  by  means  of  it  Both 
cases  are  clearly  distinguishable  from  the  present  one,  in  which  the 
sewer  was  filled  by  sand,  carried  by  the  rain  that  produced  the 
overflow.    Under  such  circumstances  no  degree  of  dilgenee  would 
have  been  sufficient  to  remove  the  obstruction,  after  it  was  formed, 
before  the  injury  was  caused  by  it 
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In  the  case  of  McCarthy  v.  City  of  Syracuse^  46  N.  Y.  197, 
Bapallo,  J.^  in  delivering  the  opinion  of  the  courts  held  that  the 
*^  finding  of  a  neglect  of  duty  on  the  part  of  the  city  officials  is 
essential  to  the  plaintiffs  ease."  ''No  case  has  gone  so  far  as  to 
hold  that  there  is  an  absolute  nndertaking  or  guaranty,  on  the  part 
of  the  corporation,  that  these  constmctions  shall  at  all  times  and 
under  all  circumstances  be  in  proper  condition;  or  to  hold  the 
city  responsible  without  some  wrongful  act  or  negligent  omission' 
on  its  part."  This  principle  is  directly  opposed  to  the  plaintiff's 
right  to  recoTor  in  this  action«  For  no  evidence  was  given  upon 
the  trial  from  which  it  could  have  been  justly  found  that  the  de- 
fendant or  its  officials  were  properly  chargeable  with  any  want  of 
care  or  skill  in  the  construction,  maintenance  or  management  of 
this  sewer. 

The  case  was  an  unfortunate  one  for  the  plaintiff,  but  his  injury 
was  caused  by  an  unforeseen  occurrence;  that  under  the  settled  prin- 
ciples of  law  created  no  right  of  action  in  his  favor  against  the 
defendant. 

Another  overflow  was  caused  by  the  same  obstruction  about  the 
15th  of  July,  by  another  fall  of  rain,  but  this  seems  to  have  resulted 
in  no  particular  injury  to  the  plaintiff's  property.  Very  near  that 
time  the  sewer  was  cleared  and  no  further  complaint  was  made  con- 
cerning it 

Under  the  evidence  the  case  was  properly  disposed  of  by  the 
learned  referee,  and  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


SOOKWELL  T.  GSEBY. 

Joinder — qfparHet  -^  heir  and  devieee — Inheritance — UabUUy  of  deeitees  of  real 
eetats  for  d^tt  ofieetatar  —  exhituHTiff  remedy  againet  pereonal  representa- 
l>0M — ehare  of  poithumoue  ehOd  of  teetator — apperUenmeiU  of  htrden  — 
Umil  of  amount  ofjudffment. 

The  Joining  of  deyisees  under  a  will  with  the  heir  at  law,  in  an  action  bj  the 
creditor  of  an  estate  to  reach  the  real  estate  of  a  deceased  debtor,  held 
proper  where  the  com  plaint  ayerred  that  the  property  descending  to  the 
heir  at  law  was  insnfBdent  to  paj  the  indebtedness  to  plaintiff. 

The  complaint  in  such  an  action  alleged  that  the  plaintiff  had  reoorered  a 
Judgment  against  the  executors  of  the  deceased,  upon  which  nothing  had 
been  realized;  that  an  accounting  in  which  the  judgment  was  recognised 
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ftB  an  Indebtedneae  had  been  had  before  the  Bunogate,  and  that  nothing 
remained  in  the  hands  of  the  executors  except  a  dispated  claim,  which 
was  in  litigation.  Mdd,  a  sufBcient  aUegation  that  plainti£F*B  remedy 
against  the  executors  was  exhausted. 

Held,  also,  that  a  realization  upon  the  disputed  claim  by  the  executors,  rabae- 
quent  to  the  commencement  of  plaintiff's  action,  would  not  operate  to  detel 
such  action. 

HMf  further,  that  the  recovery  by  plaintiff  would  be  limited  by  the  amount 
of  judgment  recovered  against  the  executors,  notwithstanding  they  showed 
themselves  entitled  to  a  larger  recovery. 

The  share  which  an  after-born  child,  unprovided  for  by  a  will,  takes,  hM  to  be 
within  the  spirit  of  the  statute  (1  R.  S.  65,  %  49,  etc.),  subjected  to  the  pay- 
ment of  the  testator's  debts  ratably  with  the  sharaa  of  the  devisees  trnder 
the  will. 

Where  lands  devised  to  different  persons  are  subjected  to  the  payment  of  the 
testator's  debts,  the  true  basis  of  apportionment  is  the  value  of  the  respect- 
ive parcels  at  the  time  of  the  death  of  the  testator. 

APPEAL  by  defendants  from  a  judgment  in  favor  of  plaintiJBby 
entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  Hervey  Sockwell  and  another,  as  sojv 
viving  executors  of  the  will  of  Charles  O'Neil,  deceased,  against 
Florence  Geery  and  others,  heir  at  law  of^  and  devisees  under,  the 
will  of  Isaac  Geery,  deceased,  to  recover  out  of  the  real  estate  of 
defendants,  devised  or  descending  from  said  Isaac  Geery,  the 
amount  of  a  debt  due  from  said  Isaac  Gteery.  Sufficient  facts 
appear  in  the  opinion. 

Cha8.  B.  Rice,  Walter  L,  Livinffston  and  E.  T.  Rice,  for  appel- 
lant. 

CTias.  H.  Afundtfy  for  respondents. 

Present — Davis,  P.  J.,  Bradv  and  Dakibi^,  JJ. 

Davis,  P.  J.  This  is  an  action  brought  by  the  surviving  ezeou- 
tors  of  Charles  O'Neil,  to  reach  the  real  estate  of  Isaac  <}eery, 
deceased,  now  held  by  seven  of  his  children,  as  devisees  of  separate 
parcels  under  his  will,  and  by  Florence  Geery,  a  posthumous  child, 
to  whom  an  equal,  undivided  one-eighth  of  all  tlie  real  estate  of 
said  Isaac  Geery  is  claimed  to  have  descended  as  heir  at  law.  Isaac 
Geery  was  co-executor  of  the  plaintiffs,  and  the  indebtedness  which 
plaintifb  claim  to  recover  is  alleged  to  be  for  moneys  of  O'Neil's 
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estate  received  by  him  and  applied  to  his  own  use.  On  the  part  of 
the  devisees  it  is  insisted  that  a  joint  action  cannot  be  brought 
under  the  statute  against  both  heirs  and  devisees^  because  the 
statute  provides,  in  substance,  that  no  recovery  shall  be  had 
against  devisees  until  the  creditor  shall  have  exhausted  his  remedy 
against  the  heirs.  2  B.  S.  455,  §  52.  In  the  view  the  learned 
referee  has  taken  of  this  question,  it  is  of  no  importance  in  the 
case.  He  has  held,  in  substance,  that  all  the  defendants  are 
devisees,  and  so  are  properly  joined  by  the  express  requirements  of 
the  statute^  He  regards  the  posthumous  child  not  as  heir  at  law, 
and  taking  in  that  capacity,  but  as  a  statutory  devisee,  and  entitled, 
therefore,  in  respect  of  her  equal  undivided  one-eighth  of  the  real 
estate  of  which  her  father  died  seized,  to  stand  on  the  same  footing 
as  her  several  brothers  and  sisters,  named  in  said  will  as  devisees. 
Whether  this  view  can  be  maintained  will  be  hereafter  considered. 
But  regarding  Florence  as  an  heir  at  law,  we  see  no  objection  in 
uniting  the  devisees  with  her  in  the  action,  under  the  averments  of 
the  complaints  It  is  distinctly  averred  that  the  interest  in  the  real 
estate  which  has  descended  to  her  is  not  sufficient  to  pay  the  indebt- 
edness to  plaintiffs;  and  this  is  found  as  a  fact  by  the  referee.  If, 
therefore,  she  is  to  bo  treated  simply  as  an  heir  at  law,  there  is  little 
difficulty  in  so  framing  the  judgment  as  to  direct  that  the  estate 
which  Florence  has  taken  as  heir  at  law  be  first  exhausted,  and 
then  apportioning  the  residue  upon  lands  severally  devised  to  the 
devisees.  In  this  mode  the  statute  can  be  executed  without  the 
necessity  of  several  actions.  This  course  was  approved  by  the  chan- 
cellor in  SchermerhornY^  Barhtfdt,  9  Paige,  28,  and  seems  to  be  con- 
sistent with  the  language  of  the  statute.  2  S.  S.  455,  §  56;  and 
see,  also,  Butts  v.  Genung,  5  Paige,  254.  The  chancellor  does  not, 
as  it  seems  to  us,  express  any  views  in  Wambaugh  v.  Gates,  11  Paige, 
505^  which  are  in  conflict  with  Schermerhorn  v.  Barhydt 

On  behalf  of  all  the  appellants,  it  is  urged  that  the  plaintiffs  had 
not,  at  the  time  of  commencing  this  action,  exhausted  their  remedy 
against  the  personal  assets  of  Isaac  Oeery.  The  plaintiffs  had  sued 
the  executors  of  Isaac  Geery,  and  recovered  a  judgment  upon  which 
nothing  had  been  realized.  An  accounting  had  been  had  before  the 
surrogate  in  which  this  judgment  was  set  down  and  recognized  as  an 
indebtedness  of  the  estate.  The  accounting  showed  that  nothing 
remained  in  the  hands  of  the  executors  out  of  which  the  judgment 
or  any  portion  could  be  paid.    It  appeared  on  this  aocounting,  how* 
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eyer,  that  a  large  disputed  claim  of  the  testator  against  the  firm  of 
L  &  W.  Geery,  nominally  sufficient  to  pay  all  the  debts  of  the  testator, 
was  remaining  in  the  hands  of  the  exeoators;  nothing  had  been  col- 
lected upon  it,  and  the  suryiving  partner  disputed  and  litigated  his 
liability.  Three  years  had  elapsed  before  this  action  was  brought, 
after  the  granting  of  letters  testamentary;  and  at  that  time  nothing 
remained  in  the  hands  of  the  executors  with  which  the  indebtedness 
to  plaintiffs,  or  any  part  thereof,  could  be  paid.  We  think  the  re- 
quirements of  the  statute  were  substantially  complied  with,  and  that 
the  fact  that  a  disputed  and  litigated  claim  remained  undecided  was 
not  in  itself  sufficient  to  prevent  the  plaintiffs  from  proceeding 
against  the  heirs  and  devisees.  It  appears  in  the  case,  and  is  found 
by  the  referee,  that  while  this  action  has  been  pending  a  judgment 
has  been  recovered  by  the  executors  of  Isaac  Geery  against  his 
surviving  partner,  establishing  the  liability  of  the  latter  and  direct- 
ing an  accounting  and  appointing  a  receiver  of  the  property  of  the 
late  firm ;  and  that  a  considerable  amount  of  real  estate  has  been 
sold  under  such  judgment,  which  has  been  bought  in  by  the  execu- 
tors of  Isaac  Geery  and  is  in  their  hands  as  assets.  These  facts  we 
think  are  no  defense  to  this  action.  The  rights  of  the  parties  must 
be  determined  by  the  state  of  facts  existing  at  the  commencement 
of  the  action,  and  if  the  condition  of  things  was  at  that  time  such 
that  the  right  to  sue  under  the  statute  had  arisen,  a  subsequent 
change  in  the  assets  will  not  defeat  the  proceedings. 

But  the  court  has  complete  control  of  the  case;  and,  upon  its  being 
shown  that  the  representatives  of  the  estate  have  received  assets 
that  ought  to  be  appUed  to  the  payment  of  indebtedness,  the  court 
can  make  such  orders  touching  tiie  execution  of  its  judgment  as 
will  enable  the  defendants  to  be  relieved  wholly  or  in  part  by  the 
application  of  such  assets.  This  accords,  we  think,  with  the  prin- 
ciples laid  down  by  the  chancellor  in  Oraham  v.  Dickinson,  3  Barbw 
Ch.  169,  196,  and  the  cases  therein  cited.  The  rights  of  the  heir 
and  devisees,  if  the  judgment  in  this  case  be  collected  of  them, 
would  be  protected  upon  the  principle  of  subrogation,  if,  after  such 
sale,  assets  came  to  the  hands  of  the  executors,  and  if  such  assets 
come  before  the  collection  of  the  judgment  there  is  no  reason  why 
the  court  should  not  interfere  for  their  protection  by  making  such 
directions  as  may,  upon  the  facts  shown  on  the  application,  be  shown 
to  be  just  and  equitable.  It  is  quite  another  thing,  however,  to 
arrest  or  defeat  the  recovery  on  such  a  ground. 
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The  proof  of  tlie  indebtedness  of  the  estate  to  plaintiffs  was  snffi- 
cient.  Tlie  plaintiffs  put  in  eyidence  the  judgment  recovered  by 
them  against  the  executors  of  Isaac  Geery.  This^  perhaps^  was  not 
evidence  of  the  indebtedness  as  against  these  defendants  ;  but  it 
was  competent  as  tending  to  show  what  steps  had  been  taken  to 
reach  the  assets  of  the  estate  and  as  bearing  on  the  question  whether 
efforts  to  collect  from  the  personal  estate  of  the  decedent  had  been 
exhausted.  This  evidence  was  supplemented  by  proof  of  the 
account  kept  by  Isaac  Geery  himself,  which  showed  certain  moneys 
received  and  an  amount  expended  by  him;  and  it  is  upon  this  proof 
of  indebtedness  that  the  referee  has  proceeded  in  rendering  his 
judgment. 

The  recovery  against  the  executors  was  for  a  less  amount  than 
the  recovery  against  these  defendants.  We  think  the  referee  should 
have  limited  the  recovery  to  the  same  sum  and  interest  and  the 
costs  of  the  judgment,  because  that  judgment  fixed  the  amount 
for  which  the  assets  of  the  estate  in  the  hands  of  the  representatives 
were  liable,  and  as  to  which  there  could  be  a  deficiency  of  assets. 
It  was  competent,  we  think,  for  the  defendant  to  use  the  record  in 
the  case  to  establish  that  the  claim  of  plaintiffs,  which  could  be 
enforced  against  them,  was  not  greater  than  the  recovery.  It  is 
apparent  that  the  indebtedness  proved  by  the  accounts  and  that 
recovered  in  the  judgment  were  identical;  we  must  assume  that  the 
sum  was  reduced  by  some  credit  or  defense  to  the  amount  of  the 
judgment.  After  the  recovery  of  the  judgment  all  the  claims 
became  merged  in  it,  and  'the  judgment  was  conclusive  evidence 
as  between  plaintiffs  and  the  executors  of  the  extent  of  the  indebt- 
edness. No  greater  amount  could  be  collected  out  of  the  personal 
assets;  and  if  that  amount  had  been  coUected  out  of  personal  assets, 
no  action  could  have  been  maintained  against  these  defendants,  for 
the  difference  between  the  judgment  and  the  account  for  which  it 
was  recovered;  as  to  such  balance,  it  would  be  impossible  to  show 
that  the  personal  assets  had  been  exhausted,  because  for  that  differ- 
ence no  remedy  could  have  been  had  by  plaintiffs  against  such 
assets.  The  referee  should,  therefore,  have  taken  the  recovery  in 
the  judgment  as  conclusive  of  the  amount  of  the  indebtedness, 
when  it  was  shown,  delwrs  the  record,  that  it  was  recovered  for  an 
actual  indebtedness  identical  in  its  character  with  that  alleged  in 
this  action.  A  reduction  must  be  made  in  the  judgment  accord- 
ingly. 


^  HEST  DEPAETMENT, 

Bockwell  V.  Geeij. 

The  referee  rightly  disposed  of  the  question  made  as  to  the 
widow's  right  of  dower.  It  is  presumed  after  this  lajiae  of  time 
that  she  elected  the  provisions  of  the  will  and  had  no  right  of 
dower;  besides,  the  right  is  not  an  estate  vested  in  her  until  admeas- 
urement, and  may  never  become  an  estate  in  any  portion  of  the 
lands.  The  defendants,  who  wished  to  avail  themselves  of  it, 
should  have  shown  more  than  now  appears,  in  order  to  avail  them- 
selves of  the  point. 

This  brings  us  to  the  question  whether  Florence  (Jeery  takes  her 
estate  as  heir  at  law  within  the  meaning  of  the  statute  which  forbids 
proceedings  against  devisees  unless  the  estate  descended  to  heirs 
shall  have  been  first  exhausted*  The  statute  provides  that  ''when- 
ever  a  testator  shall  have  a  child  hofnx  after  the  making  of  his  will, 
either  in  his  life-time  or  after  his  death,  and  shall  die  leaving  such 
child  so  after-bom  unprovided  for  by  any  settlement^  and  neither 
provided  for  nor  in  any  way  mentioned  in  his  will,  every  such  child 
shall  succeed  to  the  same  portion  of  the  father's  real  and  personal 
estate  as  would  have  descended  or  been  distributed  to  such  child 
if  the  father  had  died  intestate,  and  shall  be  entitled  to  recover  the 
same  portion  from  the  devisees  and  legatees  in  proportion  to  and 
out  of  the  parts  devised  and  bequeathed  to  them  by  such  wilL" 
IRS.  65,  §  49. 

Florence  Geery  comes  within  the  provisions  of  this  section,  and 
as  to  her^  Isaac  Qeery,  her  father,  died  intestate.  Another  section 
of  the  Revised  Statutes  provides  that  ''  In  cases  where,  by  the  pro« 
visions  of  any  statute,  a  child  born  after  the  making  of  the  will 
shall  be  entitled  to  succeed  to  a  portion  of  the  testator's  real  and 
personal  estate;  such  child "  *  *  *  «  ''shall,  in  all  respects, 
be  liable  in  the  same  manner  and  to  the  same  extent  to  the  creditors 
of  his  ancestor,  in  respect  to  the  personal  property  delivered  to  him, 
and  the  real  estate  descended  to  him,  as  are  herein  prescribed  in 
relation  to  next  of  kin  and  heirs." 

A  keen  sense  of  the  hardship  which  the  application  of  these 
statutes,  according  to  their  strict  letter,  would  work  upon  the  infant 
Florence  Geery  has  led  the  referee  to  treat  her  as  stuiding  on  the 
same  footing  toward  her  brothers  and  sisters,  in  respect  of  the  pay- 
ment of  the  debts  of  their  father,  as  though  he  had  died  wholly 
intestate.  It  is  very  difficult  for  me  to  see  upon  what  grounds  this 
construction  of  the  several  statutes  can  securely  stand,  bat  my 
brethren  are  of  opinion  (as  more  fully  expressed  in  the  opinion  of 
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Bbadt,  J.)  that  the  spirit  of  the  statute  permits  and  requires  a 
constmction  that  will  subject  all  the  real  estate  of  the  decedent  to 
bear  equally  the  burden  of  his  debts^  and  thus  prevent  the  gross 
injustice  of  taking  from  Florence  her  entire  inheritance.  They 
are  in  tAroTy  therefore,  of  affirming  the  yiews  of  the  referee  on  this 
point,  and  I  am  content  that  such  yiews  should  prevail. 

The  true  basis  of  apportionment  in  such  a  case  is,  we  think,  the 
value  of  the  respective  parcels  at  the  time  of  the  death  of  the  testa- 
tor. Any  other  rule  is  too  uncertain,  and  subject  to  too  many 
fluctuations  which  may  work  injustice  among  the  devisees  or  heirs 
to  be  safely  adopted.  The  ''  extent  of  tiie  estate  "  which  the  heir 
of  devisee  receives  by  will  or  by  inheritance  is  the  value  at  the 
time  the  same  vests  by  the  devise  or  by  operation  of  law. 

The  judgment  must,  therefore,  be  reversed,  and  the  proceedings 
remanded  to  the  referee,  with  instructions  to  proceed  in  conformity 
with  the  views  herein  expressed. 

Brady,  J.  The  design  of  the  statutes  in  reference  to  posthu- 
mous children  was  to  give  them  the  same  portion  precisely  as  they 
would  have  if  the  parent  had  died  intestate,  and  hence  the  pro- 
vision that  descendants  and  relatives  of  the  intestate  begotten 
before  his  death,  but  bom  thereafter,  shall  in  all  cases  inherit  in 
the  same  manner  as  if  they  had  been  bom  in  the  life-time  of  the 
intestate  and  had  survived  him.  1  R.  S.  754,  §  18.  And 
hence  the  further  provision  that  whenever  a  testator  shall  have  a 
child  bom  after  the  making  of  his  will,  either  in  his  life-time  or 
after  his  death,  and  shall  die  leaving  such  child  so  after-bom 
unprovided  for  by  any  settlement,  and  neither  provided  for,  nor  in 
any  way  mentioned,  in  his  will,  every  such  child  shall  succeed  to 
the  same  portion  of  the  father's  real  and  personal  estate  as  would 
have  descended  or  been  distributed  to  such  child  if  the  father  had 
died  intestate,  and  shall  be  entitled  to  recover  the  same  portion 
from  the  devisees  and  legatees  in  proportion  to  and  out  of  the  part 
devised  and  bequeathed  to  them  by  such  will.  •  2  R  S.  65,  §  49. 

When  the  children  are  the  devisees,  the  object  of  the  statute  can 
only  be  accomplished  by  requiring  each  to  contribute  in  proportion 
to  his  devise,  to  make  up  such  share  of  the  property  as  would  have 
been  given  to  the  after-bom  in  case  of  intestacy,  and  subjecting 
each  devisee  to  the  same  burdens  as  the  after-born  in  proportion  to 
the  estate  held.    To  oarve  out  of  the  devised  estate  a  portion  for 
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the  heirs  at  law,  and  to  subject  it  to  the  grasp  of  the  ereditonr, 
would  defeat  the  benign  intent  of  the  legislature^  and  so  destroy 
that  qtMsi  equality  which  it  was  obnously  designed  to  aeoomplish. 
When^  therefore,  the  children  are  the  deviseeSy  they  become,  under 
its  operation,  heirs  at  law  to  the  extent  of  their  devise,  so  far  as 
the  fd^ter-bom  child  is  concerned,  and  as  to  him  must  bear  the  bur- 
dens of  their  estate. 

The  statutory  object  in  view  makes  it  wholly  immaterial  whether 
the  posthumous  child  is  called  heir  or  devisee,  and  equally  imma- 
terial whether  the  devisees  are  regarded  as  such  eo  nomine  or  heirs 
at  law.  The  legislature  appropriates  as  an  act  of  justice,  and  in 
presumed  accord  with  what  would  have  been  done  by  the  testator, 
such  parts  of  their  devise  consistent  with  the  whole  estate  as  may 
be  necessary  to  give  the  after-bom  an  equal  share  of  the  whole  of 
the  testator^s  property,  subject  to  distribution  and  division,  and  it 
operates  as  a  repeal,  by  implication,  of  all  conflicting  statutes. 

It  was  not  intended  that  any  one  child  should  bear  a  heavier 
burden  than  another,  except  so  far  as  there  might  be  an  ineqnalily 
in  the  value  of  the  devise,  and  then  it  would  result  from  the  will 
of  the  testator,  and  not  so  much  from  legislative  intent.  This  view 
is  in  perfect  harmony  with  the  spirit  of  the  statute,  and  what  is 
within  the  spirit  is  within  the  letter,  and  is  the  true  exposition  of 
its  meaning  and  design. 

I  think  the  children  should  contribute  ratably  to  the  payment  of 
the  plaintiffs'  claim,  and  that  this  action  should,  in  its  result,  attain 
such  object^  aU  parties  being  present  in  court. 

JudgtMnt  rw0t9$dj  etc 


Smith  v.  Weight. 

ft 

CoiiJtfrcyA — wndii^^Mn  precedent  to  oeHon  upon, 

"Bj  a  contract  plaintiff  was  to  do  certain  work  upon  a  vessel  of  defendant  to 
the  satisfaction  of  P.,  and  defendant  was  to  pay  a  stipulated  price  upon  the 
written  order  of  P.  Betd^  that  it  was  a  condition  precedent  to  the  main, 
tenance  of  an  action  for  the  price  of  the  work  that  plaintiff  ahoald  procara 
the  written  order  from  P.,  or  show  that  it  was  demanded  and  ref  luwd. 
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APPEAL  by  defendant  Wright  from  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  Charles  H.  Smith  against  (George  S. 
Wright  and  others,  for  work  done  upon  a  contract.    Sufficient  facts 
appear  in  the  opinion.    Defendant  Wright  alone  appeared. 

John  y.  Whiting  and  Foster  <t  Thompson,  for  appellant. 

Albert  Smith,  for  respondent. 

Present  —  Davis,  P.  J.,  Bbady  and  Danieia,  J  J. 

Brady,  J.  This  action  was  brought  to  recover  a  balance  due 
upon  a  written  contract  to  do  joiner  and  other  work  on  the  steam- 
ship Vixen.  By  the  terms  of  the  contract  and  specifications,  all 
the  materials  and  workmanship  were  subject  to  the  approval  of  the 
defendant  Lewis,  who  was  one  of  the  owners  of  the  vessel,  and  the 
payments  were  to  be  made  as  follows:  One  thousand  dollars  when 
the  contract  was  signed,  and  installments  of  $1,000  as  the  work 
progressed,  '^  so  as  to  leave  about  12,000  when  the  contract  is  fin- 
ished to  the  entire  satisfaction  of  Captain  Sabin  F.  Lewis,  who  will 
give  an  order  on  me  for  the  payments.''  The  defendant  George 
S.  Wright  alone  appeared,  and  it  would  seem  because  he  alone 
was  served  with  process  herein,  and  he  only  appeals  from  the  judg- 
ment. The  defense  interposed  on  the  proofs  was  two-fold,  namely: 
a  failure  on  the  part  of  the  plaintiff  to  complete  the  work  accord- 
ing to  the  terms  of  the  contract  and  specifications,  and  a  counter- 
claim arising  from  a  forfeiture  of  $25  per  day  for  every  day  over 
seven  weeks  from  the  time  the  iron  part  of  the  vessel  was  finished, 
contemplated  by  the  contract,  and  the  time  the  plaintiff  completed 
his  work.  The  questions  thus  presented  were  litigated,  and  the 
testimony  was  conflicting.  But  the  plaintiff  neither  gave  evidence 
of  an  order  from  the  defendant  Lewis  or  John  T.  Wright,  Jr.,  the 
agent  of  the  defendants,  the  owners,  and  who  made  the  contract  as 
such,  nor  of  an  application  for  it,  as  required  by  the  contract,  to 
enable  him  to  demand  payment.  The  moneys  paid  out  during  the 
running  of  the  contract  were  on  the  orders  of  the  defendant  Lewis, 
and  there  is  no  reason  to  suppose,  therefore,  that  the  plaintiff  did 
not  fully  understand  the  condition  upon  which  his  compensation 
was  dependent.    The  work  and  the  materials  were  to  be  subject  to 
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the  approYal  of  Lewis,  and  the  instalknento  were  to  be  paid  on  his 
orders,  which  would  be  the  evidence  of  his  entire  satisfaction. 
Such  was  the  meaning  of  the  contract,  and  such  the  intent,  and 
such  its  express  terms.  The  referee  was  requested  so  to  find,  and 
he  did  so;  he  found  that,  by  terms  of  the  specifications  annexed 
to  said  contract,  all  the  materials  and  workmanship  were  to 
be  subject  to  the  approval  of  Captain  Sabin  F.  Lewis,  and 
that  the  balance  due  and  payable  by  the  terms  of  said  con- 
tract was  only  payable  when  said  contract  was  finished  to  the 
entire  satisfaction  of  Captain  Sabin  F.  Lewis,  who  was  th^i  to 
give  an  order  on  said  John  T.  Wright,  Jr.,  for  the  payments. 
This  condition  precedent  rendered  it  necessary  to  show,  in  the 
absence  of  the  order,  that  it  was  obstinately  and  unreasonably,  or 
fraudulently  refused  on  application.  Performance  of  the  contract 
when  the  order  is  refused  will  excuse  its  non-production,  because 
that  proof  will  demonstrate  the  unreasonable  conduct  of  the  per- 
son in  refusing  to  give  it;  but  it  will  not  obviate  the  necessity  of 
applying  for  it.  Such  is  the  rule  established  by  the  cases.  Smith 
V.  Brady,  17  N.  Y.  176;  Undted  Stales  v.  Robeson,  9  Pet  319; 
McMahon  v.  N.  Y.  &  E.  R.  Co.,  20  N.  Y.  4:66;  Thomas  v.  FUury, 
26  id.  26.  See,  also.  Hurst  v.  Litchfield,  39  id.  380;  Wychoff  v. 
Meyers,  44  id.  143;  Qlacius  v.  Black,  50  id.  145. 

The  finding  of  the  referee  to  the  effect  stated,  rendered  it  incnm* 
bent  on  him  to  give  judgment  for  the  defendant,  and  his  report  to 
the  contrary  was  erroneous. 

The  judgment  must,  for  these  reasons,  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  event. 

Judgment  reversed,  and  new  trial  ordsred. 


Wetman  v.  People. 

Larceny — obtaining  poi$e8ti<m  by  trick — dUtinethn  bettoeen  larceny  cuid  obtain' 
ing  property  by  faUe  pretense,    Shddence  —  like  acte  to  prow  ifUenL 

The  prisoner,  a  dealer  in  jewelry,  sent  a  memorandam  order  to  K.^aaothar  jew 
eler,  for  six  pairs  gold  bracelets.  Tlie  order  was  designed  and  ander8t4X)d  Vo 
be  an  application  for  the  articles  to  enable  prisoner  to  sell  some  of  them  to  a 
castomer,  and  that  he  should  return  the  articles  unsold,  and  the  money  for 
sueh  as  were  aoM.  HM,  that  the  title  to  the  articles  until  sold  remained  in 
EL,  and  the  appropriation  of  them  to  his  ^wnoie  by  priaon^r  was  lareeiiy. 
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The  difference  between  snch  an  act  and  the  obtaining  of  property  by  means  of 
false  pretensen  consists  in  the  cireamstanoe,  that  in  the  latter  the  owner 
intends  to  part  with  his  title  with  the  change  oiC  custody,  while  in  the  former 
no  such  intention  exists. 

Evidence  on  the  part  of  the  people  that  on  the  same  and  next  day  the  prisoner, 
on  like  orders,  procured  jewelry,  which  he  failed  to  return,  from  other  deal- 
ers besides  K. ;  hM,  admissible  to  show  felonious  Intent. 

EBBOR  to  the  New  York  oyer  and  terminer  to  review  the  con- 
vietion  of  the  plaintiff  in  error^  Oeorge  Weymar*,  for  grand 
larceny.    Sufficient  facts  appear  in  the  opinion. 

Wnu  F.  Kintssingy  for  plaintiff  in  error. 

Earace  Russell,  for  the  people. 

Present — Davis,  P.  J.,  Bradt  and  Dakibls,  JJ. 

Dakieub,  J.  It  appeared  upon  the  trial  that  the  prisoner  on  the 
24th  of  NoTember,  1874,  sent  what  was  known  as  a  memorandnm 
order  to  Charles  Kuhn  &  Oo.,  jewelers,  carrying  on  business  at 
18  John  street,  in  the  city  of  New  York,  for  six  pairs  of  gold 
band  bracelets,  which  were  thereupon  sent  to  him  by  that  firm. 
The  prisoner  was  engaged  in  the  same  business,  and  in  its  transac- 
tions the  order  was  designed  and  understood  to  be  an  application 
for  the  articles  mentioned  in  it,  for  the  purpose  of  showing  them 
to  a  customer  and  enabling  him  to  inspect  them  and  select  out  of 
the  number  sent  which,  if  either,  he  would  take,  and  if  he  accept 
either  that  the  money  for  that,  with  the  remainder  of  the  articles, 
should  be  returned  to  the  persons  sending  them  on  the  order.  And 
the  eyidence  tended  very  directly  to  show  that  such  was  the  charac- 
ter of  this  transaction  between  the  prisoner  and  Kuhn  &  Co.  But 
neither  the  articles  sent  to  him  nor  the  money  for  either  of  them 
waa  at  any  time  returned  by  Wm. 

Upon  these  facts  it  was  objected  by  the  prisoner's  counsel  that 
he  could  not  be  convicted  of  larceny,  because  upon  the  delivery  of 
the  articles  both  the  title  to  them  and  their  possession  passed  to 
him.  But  this  position  cannot  be  maintained,  for  the  title  certainly 
did  not  pass.  The  property  under  the  arrangement  remained  in 
Kuhn  &  Co.,  in  all  the  ai tides  not  sold  by  the  prisoner.  He  had 
the  power  to  sell  and  transfer  the  title  to  such  of  the  articles  as  he 

Vol*.  VI,  N.  Y.  Rap.  — 88 


698  FIRST  DEPARTMENT, 

Weyman  ▼.  People. 

might  dispose  of  in  that  manner.  Bat  nntil  a  sale  was  made  the 
title  was  in  no  respect  changed.  It  continued  unintermptedly  in 
the  persons  from  whom  they  were  procnred,  as  long  as  no  sale  was 
'made  by  the  prisoner.  That  was  cleurly  the  design  and  effect  of 
the  transaction.  It  was  not  its  purpose  that  the  title  in  any  erent 
should  pass  to  the  prisoner.  He  was  the  mere  custodian  of  the 
property  for  the  person  sending  it  to  him.  And  if  he  acquired  that 
feloniously,  for  the  purpose  of  depriving  the  owners  of  it  by  means 
of  the  artifice  he  made  use  of  to  obtain  it,  that  was  sufficient, 
within  the  rule  sanctioned  by  the  authorities,  to  constitute  the 
crime  of  larceny.  Wharton's  Crim.  Law  (4th  ed.),  §§  1847-1852; 
midebrand  v.  People,  3  N.  Y.  Sup.  82;  S.  C,  5C  N.  Y.  394;  Smith 
V.  People,  63  id.  111.  Whether  he  did  or  not  was  a  question  for 
the  jury,  under  the  evidence  given  in  the  case,  and  that  was  fairly 
submitted  to  them  for  their  determination.  The  distinction  between 
this  class  of  cases  and  those  of  obtaining  property  by  means  of 
false  pretenses  seems  to  consist  in  the  circumstance  that  in  the 
latter  the  owner  intends  to  part  with  his  title  with  the  change  of 
custody,  while  in  the  former  no  intention  of  that  kind  exists. 

The  people  were  allowed  to  show  that  the  prisoner,  on  the  same 
day,  and  the  day  following  that  on  which  he  procured  these  articles 
from  Kuhn  &  Co.,  in  the  same  way,  and  by  similar  means,  procured 
other  articles  of  jewelry  from  other  persons,  and  appropriated  them 
to  his  own  use.  This  evidence  was  offered  and  received  for  the 
simple  purpose  of  establishing  his  intent  to  be  felonious  in  obtain- 
ing those  articles  mentioned  in  the  indictment.  His  counsel 
excepted  to  the  ruling  under  which  it  was  admitted,  and  now  relies 
npon  the  exception  for  the  reversal  of  the  conviction.  By  the  evi- 
dence, which  was  excepted  to,  it  appeared  that  the  prisoner,  on  the 
24th  of  November,  obtained  from  Smith  &  Hedges,  jewelers,  in 
Maiden  lane,  a  set  of  diamond  studs,  worth  $500,  on  a  representa- 
tion that  he  had  a  customer  for  them,  and  on  the  next  day,  the 
25th,  procured  from  R  S.  Middleton,  another  jeweler  in  the  same 
street,  two  gold  watches  on  a  similar  representation,  all  of  which 
were  to  be  returned  by  him,  unless  they  were  purchased  by  the 
customers,  and,  in  that  event,  the  money  was  to  be  returned  instead 
of  the  articles  it  might  be  received  for.  The  three  transactions 
occurred  within  two  days,  and  their  similarity  in  their  leading 
features  and  characteristics  justified  the  conclusion  that  they  wore 
pervaded  and  controlled  by  the  same  general  intention. 
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It  was  intent  manifested  by  three  distinct  acts.  But  that  so  far 
connected  them  as  to  render  them  all  manifestations  of  the  same 
purpose.  It  combined  them  in  one  felonious  plan,  each  of  which 
was  but  a  portion  of  its  execution.  And  the  seyeral  acts  were 
allowed  to  be  shown  in  order  to  enable  the  jury  to  determine  what 
was  the  intention  of  the  prisoner  in  the  one  which  was  the  subject 
of  the  indictment.  That  was  the  gist  of  the  crime  it  was  charged 
he  had  committed,  and,  ordinarily,  proof  of  its  existence  must 
depend  upon  the  circumstances  attending  the  transaction. 

In  other  cases  where  the  intention  with  which  an  act  has  been 
performed  has  been  a  material  circumstance  to  be  ascertained, 
eyidence  of  this  description  has  been  receiyed.  Where  goods  haye 
been  obtained  by  means  of  fraudulent  representations,  it  has  been 
held  that,  as  the  intent  is  a  fact  to  be  arriyed  at,  it  is  competent  to 
show  that  the  party  accused  was  engaged  in  other  similar  frauds 
about  the  same  time,  proyided  the  transactions  are  so  connected  as 
to  time,  and  so  similar  in  their  other  relations,  that  the  same  motiye 
may  reasonably  be  imputed  to  them  all.  Hall  y.  Naylor,  18  N.  Y. 
588,  589;  Hmnequin  y.  Naylor,  24  id.  139;  Allison  y.  MattMeu,  3 
Johns.  235;  Rankin  y.  BlackweU,  2  Johns.  Gas.  198;  Bidshofsky  y. 
People,  5  X.  Y.  Sup.  277;  Commonwealth  y.  JSastman,  1  Cush.  189. 

The  same  thing  is  yery  common  for  the  purpose  of  establishing 
guilty  intents  on  trials  for  passing  counterfeit  money.  And  in 
many  other  cases  mentioned  in  3  Greenl.  on  £y.,  §  15. 

In  Stuart  y.  Lovel,  2  Stark.  93,  Lord  Ellekborouoh  declared 
that  there  was  no  doubt  but  that  other  libelous  publications  would 
be  admissible  in  psoof  of  the  intent  on  the  trial  of  an  indictment 
for  a  libeL  And  in  Beg.  y.  Dossett,  2  0.  &  E.  306,  on  an  indict- 
ment for  feloniously  setting  fire  to  a  rick  of  wheat  straw,  proof  was 
allowed  to  show  that  it  had  been  preyiously  set  on  fire  by  the  pris- 
oner firing  a  gun  yery  near  to  it.  In  that  case  Justice  Maule  held, 
that  in  many  cases  it  is  an  important  question  whether  a  thing  was 
done  accidentally  or  willfully.  If  a  person  were  charged  with  hay- 
ing willfully  poisoned  another,  and  it  were  a  question  whether  he 
knew  a  certain  white  powder  to  be  poison,  eyidence  would  be  admis- 
sible to  show  that  he  knew  what  the  powder  was,  because  he  had 
administered  it  to  another  person,  who  had  died,  although  that 
might  be  proof  of  a  distinct  felony.  In  the  case  of  uttering  forged 
bank  notes,  knowing  them  to  be  forged,  the  proofs  of  other  utter- 
ings  are  all  proofs  of  distinct  felonies.    Seyeral  cases  are  added  in  a 
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note  to  this  decision  fully  sustaining  the  principle  mentioned  by 
the  court. 

The  case  of  Reg,  t.  Bichardaon,  2  Fost.  &  FinL  343,  is  still  more 
analogous  to  the  present  one.  The  trial  was  for  embezzlement,  and 
evidence  was  offered  of  similar  errors  in  the  prisoner's  account 
before  and  after  those  forming  the  subject  of  the  charges.  This 
was  objected  to  on  his  part,  but  the  proof  was  held  to  be  proper, 
and  it  was  received  by  the  court.  And  a  decision  quite  similar  was 
made  on  the  trial  of  an  indictment  for  the  same  offense  in  the  case 
of  Commonwealth  v.  Tticherman,  10  Gray,  173.  The  case  of  Reg.  v. 
Oeeringf  18  L.  J.  M.  C.  215,  went  as  far  as  the  court  did  upon  the 
trial  of  the  prisoner.  That  was  an  indictment  for  murder  by  meanz 
of  arsenic.  And  the  prosecution  proposed,  and  was  allowed  to  show 
on  the  trial  of  the  prisoner  for  poisoning  her  husband  by  arsenic, 
given  him  in  tea  prepared  by  her,  that  arsenic  had  been  taken  into 
the  stomach  of  three  of  her  sons  at  other  times;  that  two  of  them 
had  died  of  poison,  and  that  the  symptoms  of  all  the  four  parties 
were  the  same;  that  they  all  lived  with  the  prisoner,  and  formed 
part  of  her  family;  that  she  generally  made  the  tea  for  them, 
cooked  their  victuals,  and  distributed  the  same  to  them  on  their 
leaving  the  house  to  go  to  their  work  in  the  morning.  Pollock, 
0.  B.,  held  this  evidence  proper,  and  stated  that  Aldebsont  and 
Talfoubd  concurred  with  him.  He  added,  in  his  decision,  that  it 
was  not  inadmissible,  by  reason  of  its  having  a  tendency  to  prove 
a  subsequent  felony. 

Bex  V.  Mogg,  4  0.  &  P.  364,  was  disposed  of  under  the  same  prin- 
ciple. The  prisoner  was  indicted  for  administering  arsenic  to  horses,, 
and  the  prosecution  was  allowed  to  show  that  it  had  been  done  by 
him  on  different  occasions,  merely  as  proper  proof  of  his  intent 
Bex  V.  Winktoorth,  4  G.  &  P.  444,  was  an  indictment  for  robbery 
The  prisoner  went  with  a  mob  to  the  prosecutor's  house,  and  one 
of  the  mob  went  to  him  and  civilly,  and  as  he  believed  with  good 
intention,  advised  him  to  give  them  something  to  get  rid  of  them, 
which  he  did.  To  show  that  this  was  not  bona  fide  advice,  but 
simply  a  mode  of  robbing  the  prosecutor,  evidence  was  received  of 
other  demands  of  money  by  the  same  mob  at  other  houses,  at  differ- 
ent periods  of  the  same  day,  when  some  of  the  prisoners  were  pres- 
ent. And  it  was  held  by  Parke,  J.,  to  be  proper,  after  a  conference 
with  Vaughan  and  Aldersok,  and  in  which  Lord  TENTEBnioi 
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ooncarred.     Other  cases  of  the  same  general  tenor  will  be  found  in 
Eoscoe's  Crim.  Ev.  (5th  Am.  ed.)  81-83,  94,  95. 

The  evidence  which  was  received  by  the  court,  on  the  trial  of  the 
prisoner,  seems  to  have  been  within  the  principle  maintained  by 
these  authorities.  If  evidence  of  other  criminal  acts  can  be  received, 
as  it  most  certainly  has  been,  with  the  sanction  of  the  courts,  for  the 
purpose  of  proving  the  intent  with  which  the  act  charged  as  criminal 
was  committed,  no  good  reason  exists  for  excluding  it  in  prosecu- 
tions for  larceny.  The  intent  is  the  vital  fact  to  be  ascertained. 
And  other  acts  plainly  within  one  common  purpose  or  design  have 
been  allowed  as  legal  evidence  of  it  in  treason,  murder,  robbery, 
arson,  embezzlement,  fraud  and  receiving  stolen  goods.  Copperman 
V.  Peoph,  3  N.  Y.  Sup.  199;  S.  C,  56  N.  Y.  591,  and  other  cases. 
And  no  reason  appears  why  larceny  should  not  be  included  within 
the  same  principle. 

The  prisoner's  counsel  insists  that  it  was  a  violation  of  the  rule 
precluding  the  prosecution  from  proof  of  bad  character  when  no 
evidence  on  that  subject  was  given  on  his  part.  That  rule  does  not 
include  direct  evidence  of  the  prisoner's  guilt.  It  relates  to  the  gen- 
eral proof  of  character,  and  nothing  else.  Pacts  tending  to  prove 
the  accused  guilty  of  a  specific  crime  may  incidentally  affect  his 
character,  as  they  certainly  should,  but  that  is  no  reason  why  they 
cannot  be  proved.  If  it  were,  no  person  could  ever  be  proved  guilty 
of  a  crime  which  he  himself  did  not  confess.  The  proof  offered 
and  received  by  the  court  was  that  of  a  fact  constituting  a  material 
ingredient  of  the  crime.  It  was  direct  proof  of  guilt  in  no  sense 
in  conflict  with  the  rule  invoked  in  support  of  the  exception  taken. 
The  object  of  it  was  to  show  that  the  prisoner  was  probably  actuated 
by  one  general  intention,  including  all  the  property  he  managed  to 
obtain  on  the  three  different  occasions,  and  it  had  a  direct  tend- 
ency to  exhibit  the  nature  and  character  of  that  intent.  It  was 
received  solely  for  that  purpose,  and  'directly  tended  to  show  an 
intention  to  steal  when  the  property  was  procured,  which  was  the 
subject  of  the  trial. 

The  prisoner  was  rightly  convicted,  and  the  judgment  should  be 
aflSrmed. 

Judgment  affirmed. 
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Ajbatemest — of  aeHon  far  tort,  bff  death  of  party  after  recovery  andeet' 
ting  a$ide  of  ftidgmerU,]  P.  took  a  seat  in  a  drawiDg-room  car  on 
defendant's  railroad,  ana  refused  to  paj  extra  fare,  on  the  ground  that 
the  ordinary  cars  were  fall.  The  conductor  thereupon  ejected  him 
from  the  train.  Subeequently  P.  obtained  a  judgment  against  defend- 
ant for  the  ejection,  which  was  set  aside  and  a  new  trial  ordered. 
Pending  the  new  trial,  defendant's  attorney  applied  to  have  the  case 
put  over  the  term,  and  as  a  condition  therefor  stipulated  that,  in  case 
of  the  death  of  P.  before  final  judgment,  the  action  should  not  abate. 
Held,  (1)  that  the  cause  of  action,  unless  for  the  stipulation,  would  not 
have  survived  the  death  of  P. ;  and  (2)  that  the  stipulation  was  one 
not  within  the  authority  of  the  attorney,  as  such,  to  make,  and  did  not 
bind  defendant. 
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action  for  fl'oud  in  dbtainwhg  monoy  does  not  abate  on  death  of  wrong- 


doer. 

See  Action,  289. 

AocnFTANC3B  —  by  faUtire  to  return  under  1  B.  8.  709,  %  11. 

8ee  NsQOTiABLB  Inbtbumsnt,  884. 

^—^^  mere  teorde  do  not  eonetihUe, 

See  Sale,  525. 

Aooomrrnro — of  adminietratore. 

See  ADMiNisTaATOBS,  640. 

AcquiBflGENCB — dreumateuicee  ccnetUuting. 

See  AB8BB8MBKT,  100. 

AcmoBf —  on  judgment  ^judgment  must  be  final  and  be  doeketed.]  The 
iudffment  upon  which  an  action  may  be  brought  must  be  not  onlr 
final  within  the  technical  sense  of  the  term,  but  one  duly  docketed. 
Aooordingly,  where  a  judgment  of  foreclosure  directed  the  sale  of  the 
mortgaged  premises,  and  the  payment  of  any  deficiency  by  defendant, 
but  uiere  was  no  confirmation  of  the  report  of  sale  or  docketing  of  a 
judgment  for  deficiency,  field,  that  an  action  was  not  maintainable 
thereon  under  Code,  g  71. 

Hahotbb  Fdub  Ikb.  Co.  «.  ToMLnraoN 127 


'»  fi^  fraud  in    obtaining  money  does  not  abate  on  death  of 


iBTong-doerA  An  action  to  recover  damages  caused  by  fraudulent 
xepresentatfons  of  defendant  concerning  a  corporation,  whereby  plain- 
tiff was  induced  to  invest  therein,  hM,  to  m  within  the  provisions 
of  2  R.  S.  474,  ^  1,  and  not  to  abate  by  the  death  of  defendant. 

Bond  «.  Smith 289 

8. ^fraetice  —  eeveranee  of  action.']     During  the  pendency  of  such 

an  action  against  T.  and  others,  T.  died.  Held^  that  an  order  reviving 
■ach  action  by  making  the  executors  of  T.  parties  in  his  stead,  and 
continuing  it  as  a  separate  action  against  them,  was  proper.  lb. 
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ACTIOK — CorUined, 

4^ ,  in  (UMumpnt  on  meeial  contraet.    Damages — measure  <if.'\    An 

executed  coatract  may  oe  sued  upon  an  implied  aasumpait,  and  the 
contract  price  will  be  the  measure  of  recovery. 

Raymond  o.  Hanfobd 813 

5. ,  on  contract  of  married  f/ooman  not  emiitable,    Juriediction — of 

county  court,^  An  action  for  work  and  lahor  performed  upon  a  con- 
tract with  a  married  woman  for  the  benefit  of  her  separate  estate,  hM^ 
not  an  equitable  one,  and  that  the  county  court  had  jurisdiction  of  it. 
Vti. 


abatement  of. 

Bee  Abatkmbrt,  405. 

on  contract,  condition  precedent  to. 

See  CovTBACT,  694. 

eorporoHon  may  maintain^  to  recowr  eubseriptioni  for  itoek  meid§ 


btfore  organization. 

See  Corporation,  581. 


■  elecUon  bettoeen  actions — legal  and  equitable  remedy. 

See  Blbgtion,  241. 

when  personal  does  not  lie  against  receiver. 

See  Regriter,  622. 

Ai>JoiNnvG  OwwRB-- right  of  lateral  support. 

See  Eabbmrkt,  420. 

Adxintstrator  —  judgment  against  deceased  person  —  accounting  of  — 
practice  upon  accountingA  Plaintiff,  who  held  a  jndg'ment  against  a 
deceased  person,  presentea  the  same  to  the  admlnistmtoraof  his  estate, 
who  had  assets.  They  refused  to  pay,  claiming  that  it  had  been  paid, 
and  also  refused  to  refer  the  claim.  The  surrogate,  upon  the  final 
accounting,  suspended  the  same  to  enable  an  action  to  be  brought  in 
the  Supreme  0>urt  to  determine  the  v^idity  of  the  judgment.  An 
action  was  brought  for  that  purpose  and  for  an  accounting;  the 
judgment  declar^i  valid,  an  accounting  had,  and  the  administrators 
ordered  to  pay  the  assets  in  their  hands  to  the  plaintiff.  The  payment 
not  beinff  made,  plaintiff  petitioned  the  surrogate  for  an  order  com- 
pelling tne  administrators  to  account  and  that  tbey  pay  plaintiff's  debt. 
Heiii^  (1)  that  the  surrogate  had  not  the  power  to  determine  whether 
the  judgment  was  paid  and  the  action  was  properly  brought  by  plain- 
tiff;  (2)  that  the  accounting  was  transferred  to  the  Supreme  Court ; 

(3)  that  the  validity  of  the  original  judgment  was  established  by  the 
second  judgment,  but  the  first  judgment  remained  in  force  and  prloritv ; 

(4)  that  the  surrogate  could  not  compel  a  new  accounting ;  (5)  but  he 
had  power,  and  it  was  his  duty,  to  direct  the  payment  to  the  plaintiff 
of  the  assets  ordered  to  be  paid  by  the  Supreme  Court,  and,  in  case 
such  assets  had  been  distributed,  to  direct  an  action  on  the  adminis- 
trators' bond  for  their  amount. 

FoRMAN  9.  Lawrence 640 

Adtkrbb  Vvbb,-^ presumption  of. 

See  Easeuent,  065. 

Affidayit  —for  attachment. 

See  Attachment,  68. 

■   not  required  by  law,  not  sulffeet  of  perjury. 

See  Criminal  Law,  548. 

Aoenct — uhen  attorney  is  liable  as  ageni.'^  There  is  no  difference  between 
the  nature  and  the  extent  of  the  liability  of  an  attorney  aad  that  of 
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any  other  agent  in  respect  to  moneys  collected  hy  him  for  his  princi- 
pal and  claimed  by  a  third  person.  Accordingly,  where  an  attorney 
after  notice  from  plaintiff  that  she  claimed  moneys  collected  by  him 
in  an  action  brooght  in  behalf  of  one  A,  paid  it  over  to  his  client ; 
hM,  that  plaintiff  was  entitled  to  recover  of  the  attorney  the  amount 
so  paid  over. 

SiM6«.  Brown 5 

2.  ,  tehen  principal  bound  by  mistake  of  agent  concerning  insurance 

poUey,^  A  broker  who  was  employed  by  plaintiff,  procured  insurance 
on  petroleum.  The  policy  contained  a  provision  that  the  insurer 
could  raise,  at  its  option,  the  rate  of  premium.  The  insurer  notified 
the  broker  that  it  would  raise  the  rate  of  premium  one  per  cent.  Sub- 
sequently, a  clerk  employed  by  the  broker,  without  the  knowledge  or 
consent  of  plaintiff,  returned  the  policy  to  the  insurer,  with  a  direc- 
tion to  cancel  indorsed  thereon,  and  the  insurer  canceled  the  same. 
Held^  that  plaintiff  could  not  disaffirm  the  act  of  the  clerk,  and  the 
insurer  was  not,  after  such  cancellation,  liable  for  a  loss. 

Standard  Oil  Ck).  «.  Trfumph  Ins.  Co 800 

8. ,  principal  not   liable  for  acts  of  agent   outside  his    apparent 

autJiority.]  Defendants  were  commission  merchants  in  New  York. 
C.  was  tneir  agent  at  Norwich,  to  solicit  and  shin  to  defendants  pito- 
dnce  to  be  sold  by  them  on  commission.  Jffeldy  tnat  C.  had  no  appa- 
rent authority  to  guarantee  to  porons  shipping  produce  to  defendants 
the  price  it  would  bring,  so  as  to  bind  defen&nts. 

QniNN  V.  Carr 403 

4.  ',  practice  —  exception^    An  exception  to  the  refusal  of  the  judge 

to  charge  "  that  there  was  no  evidence  of  authority  on  the  part  of  G. 
to  enter  into  a  contract  of  guaranty  as  claimed  bv  plaintiff."  Held, 
sufficient  to  present  a  question  of  law  upon  the  whole  evidence  that 
might  be  reviewed  upon  appeal.  lb. 

eofMnissions  of  agent  on  sale  of  hands. 

See  GoMMisBiONS,  71. 

when  promise  hy  agent  does  not  bind  principtU, 

See  Ck)MMON  Carrier,  195. 

of  town  officers. 

See  Contract,  48. 

when  inmrer  estopped  by  acts  of  agent. 

See  Inburancb,  864. 

— —  lehen  notice  to  agent  binds  principal. 

See  Inbttrancb,  591. 

tohen  agent  may  vertfy  legal  instrument. 

See  Practicb,  54. 

Amendment — allomng  allegation  of  special  damages — on  trial — on 
appeal.^  Special  damages  do  not  constitute  a  distinct  cause  of  action, 
and  where  they  are  not  alleged  in  the  complaint,  but  the  failure  to 
allege  does  not  mislead  the  defendant,  an  amendment  allowing  such 
allegation  should  be  granted  upon  motion  at  the  trial  to  meet  evi- 
dence there  offered  by  plaintiff.  And  if  an  amendment  i»  not  made  at 
the  trial,  the  appellate  court  can  consider  the  complaint  so  amended 
in  furtherance  of  justice,  under  Code,  §  178. 

Clemonb  v.  Davib 528 

Answer — eaxltuion  of  oeidenee  on  ground  that  answer  constitutes  no 
dtfense. 

See  Evidbncb,  96. 

Vol.  VI,  N.T.  Rep.— 89 
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Affbal  —judgfM7it  not  reversed  because  of  nonr^iUowanee  of  defefiae  not 
pleadeaJ]  A  judgment  will  not  be  reversed  because  at  the  trial  a 
defense  not  pleaded  was  rejected,  although  evidence  in  its  support  was 
received  without  objection  at  such  trial. 

Ebom  «.  Levy 253 

2. ,  r(HirgumefU  on,]  The  mere  fact  that  a  material  point  was  over- 
looked hj  counsel  on  an  argument,  Iield,  not  sufficient  ground  for  the 
allowance  of  a  re-argument.  lb. 

8.  ■■  ,  point  not  raised  below  will  not  be  reviewed  on.]    Defendant  tried 

his  case  on  certain  points  of  fact,  calling  the  attention  of  the  court  to 
no  other.  •  Upon  appeal  he  made,  as  a  new  ground,  that  the  case  on 
the  merits  was  not  made  out.  The  record  was  not  shown  to  contain 
all  the  evidence.  Held,  that  defendant  could  not  raise  the  point  that 
plaintiff  had  failed  to  make  out  an  issue. 

Gallup  «.  Babben 400 

4. ,  none  lies  from  county  court  in  summofry  proceedings.]  No  appeal 

to  the  general  term  lies  from  a  judgment  of  a  county  court  reversing 
the  decision  of  a  justice  of  the  peace  in  summary  proceedings  to  re- 
cover the  possession  of  lands. 
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a/mendmetU  on. 

See  AHEiTDMBirr,  638. 

practice  on. 

See  FoRMBB  Adjudication,  509. 

fi'om  eounHy  court  may  be  made  from  judgment. 

See  Pbactige,  466. 

Afpbalabla  Obdbb — order  affecting  sttbstaniial  right  —  order  involving 
constitutional  question. 

See  (Constitutional  Law,  186. 

Appbabancb —  by  attorney  wUhout  authority — stay  qf  proceedings  on 
account  of  unauthorised.}  Upon  a  motion  by  defendant  to  stay  pro- 
ceedings on  the  g^und  that  the  action  was  brought  without  the 
authority  of  the  plaintiff;  held,  that  such  relief  should  probablv  be 
limited  to  cases  of  actual  fraud  on  the  court  —  cases  in  which  an 
attorney  is  using  a  plaintiff's  name,  without  his  knowledge  and  con- 
sent, in  a  wrongful  manner  —  and  that  it  should  seldom  be  granted 
on  application  of  defendant,  and  would  probably  never  be  so  if  the 
plaintiff  were  a  natural  person  and  not  a  corporation. 

Town  of  Delhi  v.  Gbahah 49 

2.  ,  parties  —  town.]    In  this  case  the  plaintiff  was  a  town.    The 

action  was  reported  at  a  town  meeting  and  no  objection  made  to  it. 
Held,  that  there  being  no  fraudulent  use  of  the  name  of  the  town 
the  court  should,  in  the  exercise  of  its  discretion,  deny  the  motion 
even  if  the  action  was  not  formally  brought.    lb. 

Apfobtionmbnt  —  of  burden  of  testator's  debt  among  devisees. 

See  Inhebitancb,  687. 

Abbitbation  —  when  submission  to,  extinguishes  Judgment.]  After  a  j  udg- 
ment  in  the  justice's  court,  and  an  appeal  therefrom,  the  parties 
submitted  the  matter  in  controversy  to  arbitration.  3i$ld,  that  the 
submission  extinguished  the  judgment  and  waived  the  appeal,  and 
this  was  not  affected  by  the  fact  that  nothing  was  done  under  the 
arbitration. 

Baldwin  v.  Babbbtt 363 
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A88AX7LT  WITH  Dangeboub  Weapom — eoidence  on  trial  for,  'aai. 

8oe  CRDONAIi  EVIDBNOE,  156. 

AsfiBssMEHT  —  retention  of  unpaid  aeaeesment  out  of  damages  awarded  for 
lande  t€tken.]  Where  premises  are  taken  for  pablic  streets,  upon  which 
there  is  at  the  time  a  valid  lien  for  a  prevfous  assessment,  lawfully 
imposed,  and  which  may  be  enforced  as  a  mortgage  against  the  prop- 
erty, the  lien  attaches  to  damages  awarded  for  the  taking,  and  may  be 
lawfolly  deducted  therefrom. 

FisHEB  0.  Mayob  of  New  York 100 

2. ,  intennediate  invalid  sate.]    In  1860  the  premises  of  the  plaintiff, 

in  the  city  of  New  York,  were  taken  by  the  city  for  a  street.  Oat  of 
the  damages  awarded,  the  city  retained  the  amount  of  an  assessment 
imposed  in  1887.  Between  1$87  and  1860,  the  premises  had  been  sold 
to  pay  the  assessment,  but  on  account  of  irregularity  in  the  proceed- 
ings to  sell,  the  sale  had  been  canceled.  Held,  that  the  city  was  enti- 
tled to  retain  the  amount  of  the  assessment,  and  this  nght  was  not 
affected  by  the  intermediate  invalid  sale.  Mayor  of  iT.  i,  v.  Colgate, 
12  J^.  y.  140.  lb. 

8. ,  itatxite  of  limitation — lien  of  assessment.]    Held,  also,  that  the 

lien  of  the  assessment  was  not  affected  or  barred  by  any  statute  of 
limitation.  lb. 

',  pleading — payment  —  aequieseenee.]    Plaintiff  reoeived  the  sum 


paid  into  court  for  damages^  and  seven  years  thereafter  brought  action 
to  recover  the  amount  retained  to  meet  the  assessment.  The  answer 
set  up  the  assessment,  etc,  and  the  reply  did  not  aver  payment. 
Held,  (1)  that  only  a  ^rima  facie  presumption  of  pavment,  which 
oould  be  rebutted,  arose  from  the  lapse  of  time,  and  plaintiff  was 
deprived  of  the  benefit  of  that  by  a  failure  to  plead  it,  and  (2)  that 
the  acceptance  of  the  money  paid  and  the  delay  in  bringing  the  action 
were  sumcient  evidence  of  aoquiescenoe  to  warrant  the  inference  that 
such  assessment  was  unpaid,  lb. 

— for  street  improwments  in  New  York  cUy. 

See  New  Yobs  Citt,  129. 

-for  local  improvements  in  BroeJdyn — irregularities  in,  not  reviowo' 


ble  collaterally. 

See  Tazatiost,  316. 

of  corporation  rules  governing  assessors  in  making. 

See  Taxation,  673. 

AssiONMSNT — of  claim  by  bankrupt — when  debtor  cannot  object  to.]  After 
a  creditor  of  defendant  was  declared  a  bankrupt,  he  assigned  his  claim 
to  plaintiff.  No  assignee  in  bankruptcy  was  appointed  and  the  pro- 
ceeidings  were  afterward  discontinued.  HM,  that  as  to  defendant  the 
assignment  was  valid,  and  he  oould  not  take  the  objection  that  it  was 
against  the  poli(^  of  tlie  bankrupt  law. 

Kline  v.  Baubndahl 946 


in  bankruptcy  —  when  it  does  not  divest  of  title. 

See  Title,  576. 

AssiomcENT  FOR  BENEFIT  OF  Cr  EDITORS  —  <i<^  to  asdgncd  property  — 
filing  bond  without  approval.]  In  an  assignment  for  the  benefit  of  cred- 
itors under  Laws  of  I860,  chap.  348,  by  reason  of  the  continued  absence 
of  the  oountv  jud^e  from  the  countv,  the  assignee's  bond  was  filed 
without  sucn  juke's  approval.  HM^  that  the  assignee  did  not 
acquire  title  to  the  assigned  estate,  and  a  levy  after  the  assignment 
upon  property  belongmg  thereto,  under  an  execution  against  the 
assignor,  was  valid. 

Hedges  v.  Bungat 804 
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AssiGNMiEzn'  FOR  Bensftt  OF  Gbeditobs — OtmHwudd. 

titie  to  assignor' i property  does  not  revest  in  himondeaih  ofasdgnee. 

See  TiTLB,  160. 

Attachment — fohat  must  he  stated  in  affida/oU  forJ]  To  aathorise  an 
attachment  it  is  not  safficient  to  state  the  amoantof  plaintiff's  claim, 
and  the  legal  conclasion  that  he  has  a  Jost  cause  of  action ;  the 
grounds  or  the  subject-matter  of  the  claim  must  be  set  forth. 

RiGHTEB  V,  Wise 70 

2. ,  defect  eannot  be  supplied  on  motion  to  set  aside.]    The  omission 

of  this  statement  cannot  be  supplied  on  a  motion  to  discharge  the 
attachment.  lb. 

8.  ,  what  suffldent  evidenee  of  fraud.]    The  affidavit,  upon  the  issue 

of  an  attachment  on  the  ground  of  fraud,  alleged  the  facts  constituting 
fraud  upon  information  and  belief,  and  one  of  the  affiants  averred  that 
he  stated  to  defendant  the  facts,  that  defendant  did  not  denj  them, 
but  promised  to  immediately  call  and  settle  or  give  security.  SM, 
sufficient  evidence  of  the  fraud  to  warrant  the  attachment. 

Blake  v.  Bermhard 74 

Attorney  —  rigfU  of  to  compensation — Contempt — as  to  order  to  pay 
money,]  P.  was  plaintiff's  attorney  in  the  prosecution  of  an  action 
for  breach  of  promise  of  marriage.  B.  was  substituted  at  plaintiff's 
request,  at  which  time  an  order  was  made  on  application  of  plaintiff, 
that  $200,  which  were  fixed  as  the  costs  and  disouxsements  of  P.  as 
attorney,  should  be  a  first  lien  on  any  judgment  she  might  obtain,  to 
be  first,  paid  therefrom.  Plaintiff  obtained  a  verdict,  but,  before  judg- 
ment was  entered,  a  compromise  with  defendant  was  made,  and  ^,900 
paid,  which  B.  and  plaintiff  divided.  Hdd,  that  a  failure  to  pay  P.  the 
|200  was  a  misappropriation  and  a  disobedience  of  the  order,  and  that 
an  order  directing  tne  payment  by  B.  and  plaintiff  of  the  saoie  was 
proper. 

Hammond  «.  Dean 887 

aei  beyond  authority  of 

See  Abatement,  406. 

tohen  liable  as  agent. 

See  Agency,  9. 

appearance  by,  without  authority. 

See  Appearance,  49. 

costs  upon  unsuccessful  motion  to  disbar. 

iSstf  Costs,  117. 

executors  may  resort  to  estate  for  expense  of  legal  counssL 

See  Executor,  211. 

Audit — ofiUegal  claim  by  board  of  s^ipervUors  invalid. 

See  Officer,  148. 

Bailment — test  of.]  The  test  of  a  bailment  is  that  the  identical  thing  is 
to  be  returnea ;  if  another  thing  of  equal  value  is  to  be  returned  it  is 
a  sale. 

Marsh  «.  Trrus 39 

2. ,  lien  —  how  far  valid,]    An  agreement  provided  that  plaintiffs, 

who  did  business  in  Boston,  Mass.,  should  advance  money  to  G.,  who 
did  business  in  Penn  Yan,  N.  Y.,  to  enable  him  to  carry  on  business  in 
buying  hides  ;  that  the  advances  should  be  charged  to  G. :  that  the 
hiaes  bought  should  be  plaintiffii,  "  as  security  for  all  sums  as  may 
be  due  them."  Held,  that  plaintiffs  had  only  a  lien  on  the  hides  bought 
by  G.,  and  that  this  lien  was  not  valid  against  bona  fide  pcrchaaen 
without  notice  from  G.  lb. 
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Bailment —  Continued. 

8. ,  e<mf>er9ian — what  ia  not.]     Under  a  proviBion  in  the  agreement 

the  hides  boaght  with  money  advacoed  by  plaintifiB  were  to  be  bought 
in  tlieir  name.  G.  bought  the  hides  in  his  own  nam^  and  afterward 
sold  them.  Held^  that  there  was  no  conversion  of  the  hides ;  if  any, 
it  was  of  the  money.  lb. 

Bank  —  liability  of  director  on  nates  of  ijisolvent. 

See  Complaint,  76. 

Banking — payment  of  accommodation  cheek  may  be  forbidden. 

See  Negotiable  Instrument,  286. 

Bankruf'tcy  —  discharge  in,  bars  claim  omitted  in  schedules  ujithaut 
fraud.]  A  discharge  in  bankruptcy  held  to  bar  a  claim  not  included 
in  the  schedules  of  the  bankrupt's  debts,  although  no  citation  was 
served  upon  the  creditor  in  the  bankruptcy  proceedings,  it  not  being 
shown  that  the  omission  was  fraudulent  or  willful. 

Platt  t.  Parker 877 

assignment  of  claim  by  bankrupt  after  proceedings  in^ituted. 

See  Assignment,  546. 

jurisdiction  in  proceedings  for. 

See  Sheriff,  120. 

depository  of  bankrupt  not  corporation  holding  funds  of  judgment 


debtor  under  Code,  %  294. 

See  Supplementary  Proceedings,  846. 

when  aseignmerU  in  does  not  divest  assignor  of  title. 

See  TrriiB,  576. 

Bar  to  Action — discharge  in  bankruptcy  as  to  creditor  not  serwdwi^ 
citation. 

See  Bankruptcy,  877. 

truth  of  libelous  statement,  a. 

See  Libel,  188. 

Bill  of  Exchange  —  what  is  not  —  acceptance  by  failure  to  return. 

See  Negotiable  Instrument,  884. 

Bond —  of  assignee  for  benefit  of  creditors. 

See  Assignment  for  Benefit  of  Crbditobs,  804 

of  disorderly  person. 

See  Disorderly  Person,  9. 

Broker  AGS — construction  of  contract  for. 

See  Contract,  208. 

Brooklyn —City  of  —  section  86,  title  18,  of  Laws  1874,  chap.  589,  ftncm^ 
stitutional. 

See  Constitutional  Law,  820. 

assessments  in. 

See  Taxation,  816. 

Building — unsqfe  abutting  on  street — liability  of  owner. 

See  Negligence,  662. 

Carrier — of  passengers — Section  of  passenger  from  railroad  train. 

See  Abatement,  406. 

ofpaeseng&rs — rights  of  passenger— -wrongful  ^tion  from  railroad 


train. 

See  Passenger,  496. 
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Oasbb  Distinguished,  Doubted,  Followed  aud  Otibbbuled:  **^ 

Adams  v,  Cubtib,  4  Lans.  164,  followad 4fft 

Alezakder  u.  Bennett,  N.  T.  Superior  Ct.,  overraled 18J> 

Bbownell  v.  KtiowNELL,  19  Wend.  897,  doubted 4S4 

Gausidiere  v.  Beers,  2  Reyes,  198,  distinguished 149 

Continent.  Nat.  Bank  v.  Bank  of  €k>HMONWBALTH,  50  N.  Y.  S76, 

followed 181 

CRAGiNf?.  N.  Y.  C.  R.  R.  Co.,  61  N.  Y.  61,  followed 609 

DoRRiB  V.  Sweeney,  64  Barb.  6B6,  distinguislied 583 

Hartv.  Wheeler,  1  N.  Y.  Sup.  408,  followed 342 

JULIAND  «.  Rathbone,  39  N.  Y.  369,  followed 305 

Lange,  ex  parte,  18  Wall.  163,  distinguished 284 

McCarthy  v.  City  of  Syracuse,  46  N.  Y.  194,  distinguished 686 

NiMs  V.  Mayor  of  Troy,  3  N.  Y.  Sup.  5,  distinguished 686 

People  «.  Nevinb,  1  Hill,  154,  followed 118 

PuRDY  V,  Doyle,  1  Paige,  558,  overruled 644 

Watson  v.  Jones,  13  Wall.  714,  doubted 546 

Weaver  v.  R.,  W.  &  O.  R.  R.  Co.,  3  N.  Y.  Sup.  270,  distinguished. . .  496 

Cause  of  Action  — what  does  not  constUuU, 

See  Pleading,  648. 

Certiorari — inf>alidity  of  statute  and  irreguUxrities  of  action  undefr 
should  not  he  detemtined  by.]  Where  a  legislative  act  for  the  laying 
out  of  a  highway  and  the  imposition  of  taxes  or  assessments  ther^ 
for  is  unconstitutional,  or  commissioners  appointed  to  carry  out  the 
act  do  not  follow  the  authority  given  them,  those  liable  to  taxation 
have  abundant  protection  at  law  without  resort  to  the  writ  of  oer- 
tiorari,  and  the  allowance  of  such  writ  in  such  case  should  be  dis- 
countenanced. 

People  ex  rel.  Kilicer  v.  Cheritbkb 41B 

Charge  to  Jury — repetition  of  matters  charged  cannot  be  requirsd. 

iS^  Trial,  480. 

Chabitablb  Uses — law  of,  has  no  esHstenee  in  Ms  State. 

See  Religious  Corporations,  589. 
Check  —  ginenfor  payment  on  corporate  stock  subscribed  for. 

See  Corporation,  636. 
on  bank  -^payment  of  accommodation  may  be  forbidden. 

See  Negotia-ble  Instrument,  236. 
City —  liable  for  injury  from  negligent  defect  in  sidewalk. 

See  Municipal  Corporation,  638.- 
when  not  liable  for  damages  from  ocerjl^^e  cf  sewer. 

See  Municipal  Corporation,  685. 

Code  of  Civil  Procedure  Applied,  Construed  and  Exflairxd:  §  11, 
p.  190  ;  §  64,  p.  559;  §  73,  p.  234 ;  §  90,  p.  161;  S  97,  p.  234;  §  99,  p. 
162 ;  §  111,  p.  460 ;  §  119,  p.  305 ;  §  121,  pp.  225,  407,  415  ;  §  129,  p. 
462;  §132,  p.  511;  §134.p.360:  §  135,  pp.  860, 491 ;  §136,  p.  199; 
§  137,  p.  104 ;  §  145,  p.  491 ;  §  146,  pp.  147,  491  ;  §  147,  pp.  147,  491 ; 
§  148,  p.  147 ;  §  149,  p.  570 ;  §  150,  pp.  91.  570  ;  §  167,  p.  649 ;  §  168. 
p.  252 ;  §  173,  p.  524 ;  §  227,  pp.  71,  360 ;  §§  227-243,  p.  491 ;  §  229,  p. 
71 ;  §  249,  p.  491 ;  §  274,  p.  199;  §  282,  p.  590;  §  283,  p.  590;  <5  304,  p. 
244  ;  §  305,  p.  244;  §  825,  p.  457;  §  330,  p.  457;  §  844,  p.  457 ;  §  846. 
p.  457 ;  §  356,  p.  559 ;  §  399,  pp.  290,  398 ;  §  401.  pp.  808,  309 ;  §  427. 
pp.  360.491;  §455,  p.  511. 
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Ck>M]ii8BiONS — upon  9aU  of  bonds — when  not  earned.  Agency.']  Plain- 
tiff was  appointed  agent  for  the  State  of  Texae  to  sell  certain  bonds. 
By  the  terms  of  his  appointment,  he  was  to  receive  a  certain  percent- 
age upon  bonds  sold,  and  the  power  was  reserved  to  revoke  the 
appointment  at  any  time,  without  creating  any  claim  against  the  State 
for  any  bonds  remaining  unsold.  Plaintiff  sold  no  bonds,  but  con- 
tracted to  sell  some  at  a  price  which  the  State  authoritieR  refused  to 
accept,  and  before  any  sale  was  made  his  appointment  was  revoked. 
Held^  that,  no  sale  having  been  made,  he  had  no  claim  for  compensa- 
tion for  his  services  or  expenses. 

Coffin  d.  Coks 71 

2. ,  Compromise  —  whtU  does  not  amount  to.]    By  an  act  passed  by 

the  legislature  of  Texas,  the  governor  of  that  State  was  to  adjust, 
compromise  and  settle  plaintiff's  claim,  and  it  was  provided  that 
the  amounts  found  due  by  him  should  be  payable  out  of  the  funds 
arising  from  the  sale  of  the  bonds.  Held,  that  the  right  to  payment 
was  dependent  on  an  adjustment  by  the  governor,  and  such  adjust- 
ment not  having  been  made,  plaintiff  had  no  claim  for  compensation 
under  the  act.  lb. 

Common  Cabrier — receipt  limitinff  liability  given  by,]  In  the  absence  of 
fraud  or  imposition  a  receipt  delivered  by  a  common  carrier  to  a  per- 
son shipping  goods  must  be  held  to  be  the  contract  between  the 
parties.  Accordingly,  in  an  action  against  an  express  company  for 
the  loss  of  a  package,  held,  that  the  plaintiff  was  bound  by  the  terms 
of  a  receipt  which  was  delivered  to  him  by  the  agent  of  the  company 
at  the  time  the  package  was  sent,  limiting  the  liability  of  such  com- 
pany for  loss. 

Huntington  v.  Dinbmorb 196 

2. ,  JBhndenee — price  paid  carrier  for  freight.    Agency — tohenprom- 

ise  Iv  agent  does  not  HtmL  principal.]  HM,  also,  that  it  was  imma- 
terial that  plaintiff  paid  a  greater  than  ordinary  price  for  transportation, 
or  that  the  company's  agent,  after  the  loss,  made  promises  of  making 
the  same  good.  lb. 

8. ,  may  contract  against  liability  from  negligence.]     The  plaintiff 

shipped  by  defendant'^!  railroad  on  the  4th  of  March  perishable  prop- 
erty liable  to  be  destroyed  by  freezing.  At  the  time  of  shipment  he 
executed  a  release  to  defendant  from  liability  for  loss  or  *'  damage  to 
perishable  property  of  all  kinds  occasioned  by  delays  from  any  cause 
or  change  of  weather,  or  loss  or  injury  by  fire  or  water,  heat  or  cold." 
Held,  that  the  defendant  was  relieved  from  liability  for  a  loss  by 
freezing  occasioned  by  the  negli^nce  of  defendant's  senvants. 

S^iCHOLAB  V.  New  York  Gen.  ani>  fiuD.  Riv.  R.  R.  Co 006 

tohen  liable  as  warehouseman. 

See  Delivery,  662. 

Complaint — in  action  upon  bank  notes  against  director  of  bank — w?ien 
demurrable.]  In  an  action  by  the  holder  of  circulating  notes  of  a  bank 
against  a  director  of  the  bank  for  damages  by  reason  of  the  notes 
having  been  rendered  worthless  by  the  acts  of  the  defendant  and 
the  other  directors,  the  complaint  alleged  that  plaintiff  had  acquirod 
the  notes  since  1860,  but  not  at  what  particular  time,  and  that  the  acts 
had  been  performed  since  1861,  but  not  at  what  particular  time. 
Held,  demurrable,  as  not  stating  facts  sufficient  to  constitute  a  cause 
of  action.  It  should  have  shown  that  the  acts  occurred  subsequent 
to  plaintiffs  acquisition  of  the  notes. 

Patterson  v.  Baker 76 

2. ,  not  containing  cause  of  action  wiU  not  be  dismissed  when  anewer 

supplies  deficiencies.]    Where  the  complaint  did  not  state  facts  suffi- 
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Complaint  — Continued. 

cient  to  coDStitute  a  cause  of  action,  but  the  answer  supplied  the 
deficiencies,  ?ield,  that  a  dismissal  of  the  complaint,  hj  reason  of  its 
failure  to  state  a  cause  of  action,  was  erroneous. 

MiLLBB  V.  White 255 

GoMFBOMiBB — toAot  doei  not  amount  to. 

See  Ck)MMI88ION8,  71. 

Condition  Pbboedbnt — to  action  on  contract. 

See  Contract,  694. 

Conflict  of  Law  —  note  made,  dated  and  payable  in  this  State  negotiated 
abroad — ueury.]  A  note  made,  dated  and  payable  in  this  State  waa 
discounted  in  Canada  at  the  rate  of  twelve  percent  per  annum,  which 
rate  is  lawful  there.  Held,  that  the  laws  of  this  State  governed  the 
contract,  and  the  defense  of  usury  was  allowable. 

Clotes  v.  Hooker 448 

Confusion — of  goods — effect  of.]  In  an  action  to  recover  for  the  con- 
version of  wheat  belonging  to  plaintiff,  it  appeared  that  defendant 
had  intermingled  the  wheat  with  his  own  in  such  a  way  that  the  exact 
amount  could  not  be  shown.  Held,  that  defendant  having  caused  the 
uncertainty  was  bound  to  prove  the  true  quantity  belonging  to 
plaintiff,  or  stand  the  loss  or  the  risk  of  mistake  in  the  caleuiatton  of 
the  jury  resulting  from  the  confusion  of  the  wheat. 

Starr  v.  wineoar 88 

■  doTnages  in  action  for. 

See  Damaobs,  87. 

Covbideration — when  iUegalitp  of  no  defense. 

See  Neootiablb  Instbttmbnt,  <S90. 

tehat  is  not  good  for  promise. 

See  Statdtb  of  Fraudb,  611. 

Constitution  of  the  State  : 

Art.  6,  §6 ! 190 

Art.  6.812 128 

,  Art.  14,  §§  5,  6 188 

CoNBTiTunoNAL  Law  — XatM  of  1872,  chap.  629,  §  8,  and  of  1874,  chap. 
545,  §  4,  unconstitutional.']  The  provision  of  Laws  of  1872,  chap. 
629,  §  8,  that  any  court  of  record  in  the  city  and  county  of  New 
York  may  send  anv  action  of  libel,  etc.,  to  the  Marine  Court  for 
trial,  and  the  provisions  of  Laws  of  1874,  chap.  545,  §  4,  allowing 
any  court  of  record,  etc.,  in  its  discretion,  to  send  any  action  pejdding, 
etc.,  into  the  Marine  Court  for  trial ;  held,  unconstitutional,  being 
in  violation  of  article  6,  section  6  of  the  constitution,  which  declares 
the  jurisdiction  of  the  Supreme  Court. 

Db  Hart  «.  Hatch 188 

2. ,  appe€Uable  order — order  affecting  substantial  right  —  order  involv- 
ing constitutioncU  question.]  An  order  in  pursuance  of  the  provisions 
mentioned  removing  a  cause  from  the  Supreme  Court  to  the  Marine 
Court ;  hdd  apoealable,  (1)  as  affecting  a  substantial  right,  namely, 
that  of  having  tne  action  tried  in  the  Circuit  Court,  and  (2)  as  involv- 
ing the  constitutionality  of  the  legislative  provision  under  which  the 
order  was  made.  lb. 

8. ,  local  act  with  title  not  embracing  provisions  of  act — Laws  1874, 

chap,  589,  title  18,  g  36,  unconstitutional.]  Chapter  589  of  the  Laws  of 
1874,  which  is  entitled  "  An  act  to  amend  an  act  to  amend  the  charter 
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OovenruTioiTAL  hAir -^  Continued. 

of  the  city  of  Brooklyn,  and  the  various  amendmentfl  thereof,  passed 
Jane  28th,  1873,  and  to  farther  amend  the  charter  of  the  dty  of 
Brooklyn,"  contains  this  (Title  18,  §  36),  "  All  assessments  heretofore 
laid  in  said  city  for  any  local  improvement  are  hereby  confirmed,  and 
the  amount  of  the  same  is  hereby  levied  as  a  tax  on  the  several  pieces 
or  parcels  of  land  on  which  the  same  has  been  heretofore  assessed  and 
apportioned."  Held,  that  the  act  beinff  local,  and  the  subject  of  con- 
firming assessments  not  bein?  induaed  in  the  title,  the  provision 
mentioned  was  unconstitutional. 

Mattbr  of  ElERNAir 820 

4.  ,  power  of  legislature  ae  to  taxation,]  The^  power  of  appor- 
tionment of  taxation  is  as  unlimited  as  the  power  of  taxation 
itself.  Accordingly  ?ield,  that  certain  acts  (Laws  1868,  chap.  631,  etc.) 
conferring  power  upon  the  Brooklyn  park  commissioners  to  fix  the 
limits  of  district  of  assessment  for  the  improvement  of  certain  streets 
in  that  city  were  valid  and  constitutional. 

Matteb  of  Sackett  Street 847 

6. ,  Laws  of  1870,  chap,  623,  and  1872,  chape.  298  and  500,  f>alid.  Stat- 

utory  construction^  By  Laws  1870,  chap.  623,  amended  by  Laws  1872, 
chaps.  298  and  500,  provision  is  made  for  tlie  laying  out  of  Union 
avenue  in  the  village  of  Saratoga  Springs  one  hundred  feet  wide, 
and  the  manner  of  assessment,  and  the  district  in  which  it  shall  be 
imposed,  is  defined,  and  provision  made  for  the  appointment  of  spe- 
cial commissioners  to  carry  out  the  requirements  of  the  act.  Held, 
that  the  acts  are  valid,  and  not  in  violation  of  article  10,  section  2  of 
the  constitution. 

People  ex  reL  Kilmer  «.  Cheritrbb 478 

6. ,  lav>8  relating  to  Union  a/venue,  Saratoga  Springs.    Assessment^ 

By  the  thirteenth  section  of  the  act  of  1870,  the  commissioners  are  to 
make  their  report  "stating  the  quantity  of  land  taken  for  such 
avenue,  and  its  value,  with  the  names  of  the  persons  and  the 
amount  of  damages  awarded,  and  also  a  general  description  of  all 
lands  and  property  assessed  for  benefits,  with  the  names  of  the  owners, 
and  the  amount  assessnd  against  each."  EM,  that  the  omission  of 
descriptions  of  the  particular  parcels  of  land  assessed  did  not  render 
the  report  fatally  aefective.  HM^  also,  that  an  assessment  of  the 
amounts  against  the  individuals  owning  the  lands,  instead  of  against 
the  lands,  was  proper,  lb. 

power  of  legislature  to  prescribe  form  of  action. 

See  JuBiBDicrnoiT,  858. 

-^—  laws  relating  to  Indian  reservations. 

See  Statutory  Conbtruction,  595. 

law  authorising  issue  of  munioipal  bonds  for  private  purposes  inwtUd. 

See  Taxation,  514. 

Laws  1855,  chap.  847,  autfurrising  sale  of  turnpike  franchise^  eon- 

stitutumal. 

See  Turnpike,  468. 

Ck>N8TRUCTiON  OF  CONTRACT— /<v  exhibition  of  theater  play --whot  is  not 
continuing. 

See  Contract,  200. 

for  brokerage. 

See  Contract,  208. 

of  acceptance — deHoery. 

See  Contract,  245. 
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CONBTBUGTION  OF  WiLL  —  adoanc6»  to  legatee, 

i6tetf  Will,  311. 

toTien  legacy  does  lapse. 

See  Will,  229. 

iohen  issue  of  dead  child  take  gift  to  "  child.** 

See  Will,  844. 

Also,  see  Will,  651, 614. 

Contempt — what  is  not  —  Foreclosure  —  Receiver.]  After  the  oommence. 
ment  of  a  foreclosare  action  and  the  appointment  of  a  reoeiTer  to 
collect  the  rents  of  the  mortgaged  property  pendente  lite,  H.,  to  whom 
the  rents  had  heen  assigned  by  the  owner  of  the  equity  of  redemp* 
tion  subsequent  to  the  execution  of  the  foreclosed  mortgage,  collected 
rents.  H.  was  not  a  party  to  the  foreclosure  action  or  the  proceed- 
ing for  appointing  the  receiver,  and  the  order  appointing  was  neyer 
served  on  H.,  or  shown  to  him,  although  he  knew  of  its  existence, 
and  the  tenants  never  attorned  to  the  receiver.  Held,  that  H.  was  not 
liable  for  contempt  for  collecting  such  rents. 

Bowery  SAvmos  Bakk  v.  Richards 

2. ^practice.]    In  such  a  case,  where  the  tenant  is  not  a  party  to  the 

action,  the  proper  practice  is  to  compel  him  to  attorn  to  the  receiver, 
then  the  court  can  protect  the  person  paying  the  rent  as  well  aa  the 
officer  from  the  improper  interference  of  all  others.  lb. 

in  neglect  to  pap  money  ordered  paid  by  the  court. 

See  Attorney,  887. 

Contract — when  jury  may  not  imply.]  Where  an  express  agreement 
was  claimed  and  testimony  ^iven  to  prove  it,  held,  that  the  jnry,  if 
they  did  not  believe  the  testimony  given,  could  not  imply  an  agree- 
ment of  the  same  nature  with  the  one  claimed. 

Starr  v.  Wineoar SS 

2   ^for  nals  ofstoek — rescission  of — recovery  back  ofmonay  paid 

on  rescinded.  When  of/icial  acts  vaiid.  Agency^]  The  commisBloners 
to  issue  town  bonds  in  aid  of  a  railroad,  for  which  stock  was  to  be 
issued  to  the  town  by  the  company,  had  issued  the  bonds  and  settled 
with  the  company  all  except  a  claim  of  the  company  for  back  interest 
which  the  commissioners  disputed.  The  company  refused  to  isaae  the 
stock  until  the  interest  was  adjusted.  The  commissioners  contracted 
to  sell  the  stock  to  one  W.,  and  directed  W.  to  pay  the  disputed  inter- 
est under  protest,  which  he  did.  The  town  brought  action  and  by 
injunction  restrained  the  transfer  of  the  stock  to  W.  W.  then 
rescinded  the  contract  and  demanded  back  what  he  had  paid.  The 
stock  was  obtained  by  the  commissioners  and  they  sold  it.  HM, 
that  W.  was  entitled  to  recover  from  the  town  the  amount  paid  by 
him. 

Gould  v.  Town  of  Onbonta 4S 

8   ,  towns — offlcers  of,  exceiding  authority.]    It  was  alleged  that  the 

contract  with  W.  was  not  for  cash,  and  was  therefore  one  which  the 
commissioners  had  no  right  to  make.  Held,  that  not  being  immoral 
or  opposed  to  public  policy,  but  one  simply  in  excess  of  their  powers, 
the  court  would  not  refuse  relief   lb. 

4. ,  promise  to  third  person  for  plaintiff's  beneiU — assumption  tff 

liabilities  of  debtor.  Counter-claim  —  against  holder  of  negotiable 
paper.  Negotiable  instrument  —  rig?Us  of  holder  in  good  faith.]  De- 
fendant, upon  the  purchase  by  her  of  the  property  of  a  firm,  assumed 
the  payment  of  the  firm  debts,  which  included  three  promissory  notes 
held  by  N.  Before  maturity,  these  notes  were  transferred  to  pluntiff, 
in  good  faith,  for  value.    Held,  (1)  that  defendant  was  liable  to  plaintiff 
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on  the  notes,  and  (2)  that  she  ooold  not  set  np  as  a  oonnter-daim  there- 
to an  indebtedness  to  her  from  K. 

Baklow  v.  Mtbrs 188 

5.  ,  eounter-elaim  Tield  by  executrix  in  repreeentative  capacity,']    The 

indebtedness  from  N.  was  to  the  estate  of  one  M.,  under  whose  will 
defendant  was  sole  executrix.  Held,  that  this  oould  not  be  set  up  as  a 
counter-claim  in  an  action  against  defendant  individually.  lb. 

6. ,  for  exMbitUm  of  theoiter  play  —  corutruction  of — what  is  iu>t 

conMhuing.X  Defendant,  the  proprietor  of  a  theater,  telegraphed  to 
plaintiff,  wno  had  prepared  a  play  for  the  stage :  **  What  are  your 
terms  for  Fernando  (the  play)?  Can  I  produce  it  May  7?"  Plaintiff 
answered :  "  Twenty  dollars  per  night.  You  can  announce  it  for  May 
7.  If  you  conclude,  will  send  you  plot  to-night.  Answer."  Defend- 
ant replied:  "Ae^reed  to  terms.  Piece  announced  for  May  7.  Send 
manuscript  and  plot  immediately."  Plaintiff  sent  the  manuscript  and 
plot,  but  defendant  did  not  exhibit  the  piece.  Hdd,  that  a  contract 
existed  between  the  parties  for  the  exhibition  of  the  play  on  May  7, 
and  plaintiff  was  entitled  to  recover  the  price  named  for  one  night, 
and  no  more. 

ScHONBVBa  «.  Ghenst 200 

7. ,  for    brokerage — construction    of]      Defendants    agreed   with 

plaintiff  that  if  he  would  obtain  a  purchaser  of  600  tons  of  railroad 
iron  to  "  pay  you  as  fast  as  our  pay  is  obtained  all  the  price  you  obtain 
for  the  said  iron  over  and  above  $81.50  per  ton."  Plaintiff  obtained  a 
purchaser  who  agreed  to  pay  $90  per  ton  —  one-third  cash  on  delivery, 
one-third  in  thirty  and  one-third  in  ninety  days,  for  which  indorsed 
notes  were  to  be  given.  Defendants  began  to  deliver  the  iron  in  par- 
cels. One-third  cash  upon  the  amount  of  each  parcel  was  paid  on 
delivery  of  the  same,  and  applied  on  each  bill,  but  indorsed  notes, 
on  account  of  an  arrangement  between  defendants  and  the  purchaser, 
were  not  given.  The  second  pavments  were  made  and  applied  on  a 
part  of  the  bills,  but  before  the  third  payment  was  made  on  any  bill 
the  purchaser  failed.  Defendants  in  no  instance  received  over  $60  on 
a  ton.  JSeid,  that  the  defendants  not  having  received  more  than  $81.50 
for  any  ton,  plaintiff  was  not  entitled  to  recover  on  the  contract. 

Makton  v.  Cabot 203 

8. ,  construction  of — when  literal  compliance  with  not  necessary. 

JStndence — parol  to  explain  terms  of  written  contract.]  B.,  by  order  in 
writing,  requested  defendant  to  accept  from  plaintiff  a  hoisting  engine 
made  for  T.  in  New  Orleans,  *'  and  pay  the  amount  of  the  contract, 
$735  —  $500  on  delivery  on  board  ii^  New  York,  and  the  balance, 
$235,  as  soon  as  word  is  received  from  T."  This  order  was  accepted 
by  defendant.  No  other  direction  than  above  was  given  in  the  order 
as  to  what  constituted  delivery,  but  on  a  previous  occasion  it  had  been 
made  by  shipping  by  steamer  to  T.,  in  the  name  of  defendant  as  con- 
sign^or.  In  an  action  upon  the  acceptance,  held^  (1)  that  evidence  of 
the  manner  of  the  former  delivery  Was  competent  to  show  what 
delivery  was  intended  by  the  order ;  and  (2)  that  a  literal  compliance 
with  the  former  manner  was  not  essential  to  a  recovery  upon  the 
acceptance,  and  a  shipment  by  steamer  to  T.,  in  the  name  of  the 
plaintiff  as  consignor,  was  sumcaent. 

Gray  v.  Gannon 245 

9.  ,  privity.]    B.,  who  gave  the  order,  had  a  contract  with  T.  to 

furnish  him  hoisting  machines,  and  employed  plaintiff  to  construct 
them.  HM,  that  it  was  no  defense  to  the  action  that  the  machines 
were  not  in  accordance  with  the  contract  between  T.  and  B.  lb. 

10. ,  acceptance  of  work  unskiUfuUy  done.]    Where  work  upon  an 

article  accepted  and  used  by  an  employer  not  bound  to  receive  incom- 
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plete  performance  is  onskillfuUj  and  improperly  done,  bat  la  still  of 
some  use  and  value  to  the  employer,  the  mechanic  will  be  entitled  to 
recover  so  much  as  the  work  is  reasonably  worth  to  the  employer,  mak- 
ing all  reasonable  deductions  and  allowances. 

Krom  t?.  Levy 353 

11»  ,  resdmon  of — what  opertUes  as  regeission.']    An  agreement  for 

the  sale  of  a  house  and  lot  contained  a  provision  tnat  the  party  failing 
to  perform  should  pay,  as  liquidated  damages,  $500.  The  vencLee  took 
possession.  After  a  failure  on  her  part  to  perform,  and  when  there 
was  due  upon  the  contract  the  sum  of  $339,  for  principal,  interest, 
etc.,  she  executed  and  delivered  an  assignment  of  her  interest  in  the 
premises  to  the  vendor,  who  re-took  possession.  Held,  tliat  the  agree- 
ment was  mutually  rescinded,  and  the  vendor  could  not  maintain  an 
action  thereupon  for  the  $500  damages,  nor  for  the  $339  unpaid. 

FULLAGEB  tJ,  Re  VILLE 295 

12   ,  rescission  of ,  for  fraud — parti/  seekiyig,  must  restore  avails.] 

Plaintiff  and  her  sister,  under  the  will  of  their  mother,  received  the 
mother's  entire  estate,  the  brothers  of  plaintiff  receiving  nothing.  The 
brothers  threatened  to  contest  the  will,  and  stated  to  plaintiff  that 
the  mother's  family  physician  had  told  them  that  the  mother  was 
insane  when  she  made  it.  This  was  untrue,  but  plaintiff  was  induced 
to  transfer  to  them  certain  securities  belonging  to  the  estate,  in  consid- 
eration of  which  they  withdrew  their  opposition,  and  the  will  was 
admitted  to  probate.  Plaintiff  then  brought  action  to  rescind  the 
transfer  for  fraud.  Held  (BABNi^RD,  P.  J.,  dissenting),  that  not  being 
able  to  restore  the  brothers  to  the  position  they  occupied  before  the 
transfer,  so  as  to  enable  them  to  contest  the  will,  plaintiff  oould 
not  be  allowed  to  rescind  her  contract. 

Bedell  d.  Bedell 8d4 

13.  ,  against  public  poUey  wid,]  Plaintiff  was  employed  by  a  steam- 
ship company  to  examine  a  vessel  the  company  proposed  to  purchase, 
to  see  if  it  was  fitted  for  the  company's  purpose.  Held,  that  a  con- 
tract between  the  owner  of  the  vessel  and  plaintiff,  whereby  plaintiff 
was  to  receive  from  such  owner  $2,000  in  case  of  a  sale  to  the  steam- 
ship company,  was  in  conflict  with  plaintiff's  duty  to  the  company, 
and  void. 

Place  «.  Greenman 681 

14.  ,  condition  precedent  to  action  upon.]    By  a  contract  plaintiff 

was  to  do  certain  work  upon  a  vessel  of  defendant  to  the  satisfaction 
of  P.,  and  defendant  was  to  pay  a  stipulated  price  upon  the  written 
order  of  P.  Held^  that  it  was  a  condition  precedent  to  the  mainte- 
nance of  an  action  for  the  price  of  the  work  that  plaintiff  should  pro- 
cure the  written  order  from  P.,  or  show  that  it  had  been  demanded 
and  refused. 

Skith  V,  Wright 694 


'  of  guaranty ,  when  agent  may  not  make. 

See  Agency,  402. 

■for  sale  on  commission. 

See  CoMKissiONB,  71. 

-  common  carrier  may  contract  against  negligence. 

See  Common  Carrier,  606. 

-  as  to  note  made  and  payable  in  this  State  and  negotiable  abroad,law  nf 


this  State  governs  in  respect  to  utmry. 

See  Conflict  of  Law,  448. 
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Ueetuing  mant^faeiure  und0r  patent  right — canrtructian  of. 

See  Ebtofpxl,  568. 

of  lunatic. 

See  LuHATic,  18. 

{(f  married  tooman —  tehat  fM  not  charge  her  eeparate  estate. 

See  Mabrued  Woman,  440, 444. 

when  married  tooman  may  not  reconerfor  serticee. 

See  Makrtbd  Woman,  464. 


—  bettDcen  contractor  and  railroad  company  reliewng  latter  from 
liability  from  negligence  toward  vporkman  of  contractor  doee  not  bind 
icorkman. 

See  Nbqlioenck,  498. 

—  toith  city  of  If  etc  York, 

See  New  York  Citt,  168 ;  SrATirrcmT  Procbbdingb»  164. 

what  in  not  wid  under  statute  of  frauds — promise  to  pay  dM^ 


another. 

See  Statotb  of  Frauds,  809,  682. 


wnd  by  statute  of  frauds. 

See  Statutb  of  Frauds,  657. 

of  suretyship,  how  far  surety  liable. 

See  SuRBTTSHiF,  887. 
of  suretyship. 

See  SURBTT8HIP,  485. 

of  sale — rescission  of. 

iS^  Warrantt.  658. 

Ck>NTRACTOR  —  who  iS  not. 

See  Mbchanics*  Libn,  810. 

CoirrRiBUTORT  Nboligencb — what  is  not. 

See  Nboliornob,  47. 


must  be  personal  — facts  constituting. 

See  Nbouobngb,  68. 

in  approaching  railroad  crossing. 

See  Nbolioxkob,  416. 

-^—  workman  on  railroad  track. 

See  Nbglioencb,  498. 

OONYBRSiON  —  what  w  not.]  Defendant  agreed  with  plaintiff's  husband  to 
sell  him  certain  goods  at  a  certain  price  if  he  would  surrender  a  note 
held  by  plaintiff  against  defendant.  The  husband  procured  the  note 
and  surrendered  it  to  defendant,  who  destroyed  it,  and  then  refused 
to  cany  out  his  agreement.  He  then  sold  the  goods  to  the  husband  at 
a  greater  price.  Held,  that  plaintiff  was  not  entitled  to  maintain  an 
action  for  conversion. 

Powell  v.  Powbll 51 


what  does  not  amount  to. 

See  Bailment,  89. 
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Corporation  —  act  uUra  vires  canrtci  be  ratified.]  Where  a  lease  made  by  a 
corporation  was  invalid  as  beinfi^  ultra  wres,  held,  that  the  acceptance 
by  the  corporation  of*  rent  under  such  lease  would  not  make  the 
same  valid. 
Ogd.  and  Lakk  Cham.  R.  R  C)o.  «.  Vt.  and  Can.  R.  R.  Co. 488 

2.  ,  may  maintain  aetion  to  recover  subecriptions  far  etoek  made  Ufcre 

organisation.]  When  a  corporation  is  formed,  it  may  enforce  payment 
of  the  subscriptions  to  its  capital  stock  against  persons  who  subecribed 
its  articles  of  association  before  the  corporate  body  had  a  legal  exist- 
ence, and  such  stockholders  are  estopped  from  denying  the  lawful 
existence  of  the  corporation. 

DoRRis  V.  French 581 

3.  ,  fraud  of  directors  toward  corporation  no  defense  to  such  action,] 

The  trustees  of  a  corporation,  intrusted  with  the  duty  of  purchasing 
a  patent  right,  bought  it  for  the  corporation  of  themselves  and  their 
associates  for  the  sum  of  $50,000,  while  the  price  which  they  really 
paid  was  only  $16,000.  Held,  that  this  was  in  violation  of  their  duty 
toward  the  corporation,  and  that  they  were  entitled  to  make  no  profit 
for  themselves  upon  the  purchase,  but  that  such  fraudulent  act  con- 
stituted no  defense  to  an  action  by  the  corporation  against  a  stock- 
holder to  recover  the  amount  of  stock  subecribed  for  by  him.  lb. 

4. ,  issue  of  stock  to  other  parties  a  defense.]  Held,  also,  that  the  fact 

that  the  stock  subscribed  for  by  defendant  was  issued  to  other  parties 
would  constitute  a  bar  to  the  action.  lb. 

5.  ,  railroad  company  —  subscription  to  stock  bifore  orffanmaHon  — 

check  ffiven  for  subscription  valid,  and  corporcttion  may  maintain  action 
on  it.]  Defendant  subscribed  for  $1,000  stock  in  a  proposed  railroad 
company  and  gave  his  check  for  the  ten  per  cent  required  by  law  to  be 
paid  in  cash.  -  The  check  was  given  upon  an  agreement  by  one  A.,  at 
whose  solicitation  defendant  subscribed  and  who  took  the  check,  that 
defendant  should  not  pay  the  check  or  for  the  stock.  Held,  (1)  that  in 
the  absence  of  authority  from  the  directors  of  the  proposed  corporation 
to  A.  to  make  the  agreement  mentioned  the  check  was  a  valid  pay- 
ment ;  (2)  that  authority  in  A.  was  not  to  be  presumed,  and  (8)  that  the 
company,  after  incorporation,  were  entitled  to  maintain  an  action  on 
the  check  against  defendant. 

Stracusb,  Phcenix  and  Osw.  R.  R.  Co.  v.  Gbrb 686 

easement  owned  by,  liable  to  sale  under  execution. 

See  EzBCUTiON,  589. 


when  causes  of  action  against  stockholder  and  trustee  ma$f  be  /9MM& 

See  Joinder,  202. 

service  on  foreign  —  action  in  personam. 

See  Jurisdiction,  858. 

mandamus  proper  to  restore  member  to  rights  in. 

See  Mandamus,  85. 

w?ien  agent  may  verify  legal  paper  of 

See  Practice,  54. 

rule  of,  void  as  against  public  policy. 

See  Public  Policy,  86. 

religious  corporations. 

See  RsLioTous  Corporations,  589. 
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astesmnent  of — where  principal  office  i». 

See  Taxation,  678. 

■  tiUe  to  property  acquired  by  aeeociation  before  ineorparaUan. 

See  TiTLB,  85^. 

liability  to  forfeit  chafer  eaniiot  beeetup  eoUateraUy. 

See  TT7B1YFIKE,  458. 

religious  corporation — 'gift  to,  by  will. 

See  Will,  614. 

Goers  —  upon  unsuccestful  motion  to  disbar  attorney  —  spee^ficaiion  of 
amount  —mode  of  enforcing  collection.']  An  attorney,  with  improper 
motives,  moved  at  thejBreneral  term  to  strike  the  name  of  another 
attorney  from  the  roll.  The  motion  was  denied,  and  the  court  ordered 
the  costs  and  disbursements,  without  specifying  the  amount,  to  be 
paid  by  the  attorney  making  the  motion.  The  costs,  etc.,  were  taxed 
at  $115.80,  such  attorney  having  notice  of  and  attending  at  the  taxation. 
After  a  demand  and  refusal  to  pay  such  costs,  a  precept  was  issued 
directing  the  sheriff  to  arrest  and  commit  the  attorney  until  the  same 
were  paid.  Held,  (1)  (following  People  v.  Nifoins,  1  Hill,  154)  that  the 
order  for,  and  adjustment  of,  costs  were  to  be  read  together  and  were  a 
sufficient  specification  of  the  amount  to  be  paid,  and  (2)  that  the  manner 
of  enforcing  the  collection  of  such  costs  was  proper.  The  provisions 
of  2  R.  S.  5^,  g  4,  in  relation  to  such  costs,  is  not  affected  by  Laws  1847, 
chap.  890. 

Mattbr  OF  Kelly 117 

2. ,to  abide  event  of  action^ what   ** event"  essential.]     Plaintiff 

recovered  judgment  by  default  as  an  inquest.  The  judgment  on  motion 
was  opened,  with  $10  costs  to  plaintiffs,  and  the  costs  of  the  inquest 
"  to  abide  the  event."  Held,  that  plaintiffs*  riffht  to  the  costs  men- 
tioned was  dependent  on  such  a  recovery  as  would  be  followed  by  the 
ooflts  of  the  action ;  and  a  recoverv  of  less  than  $50  damages,  the  action 
being  one  of  which  a  justice  of  the  peace  had  jurisdiction,  would  not 
entitle  him  to  them. 

NbW  v.  AZffTHONT 248 

8.  ,  in  action  against  municipal  corporation — what  st^fMont  presentch 

Hon  of  claim  under  La/ws  1859,  chap.  262.1  The  presentation  of  a  claim 
against  a  city  to  the  common  council,  that  body  alone  having  power 
to  direct  its  payment ;  hetd^  a  sufficient  compliance  with  the  provision 
of  Laws  1859,  chapter  262,  which  requires  presentation  previous  to 
suit  of  a  claim  against  a  municipal  corporation  to  the  "  chief  fiscal 
officer"  of  such  corporation,  to  entitle  plaintiff  to  costs. 

BDTLBR  «.  CiTT  OF  ROCHSSTBB. 572 

upon  recovery  of  less  than  $50 — wherk  plaintiff  entitled  to. 

See  FoBMEB  Adjudication,  509. 

in  proceedings  to  supersede  commission  of  lunacy. 

See  Lunatic,  18. 

Counter-claim  —  against  holder  of  negotiable  paper — held  in  representa 
live  capacity. 

See  Contract,  188. 

in  foreclosure  action. 

See  EvTDENCB,  96. 

cfdty  of  New   York  against  employee  of  commissioners  to  open, 


streets. 

See  Streets,  89. 
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9. 

CouirrY  Court — haa  jurUdieH<m  of  action  on  eorUraet  againH  married 
woman, 

See  Action,  812. 

appeal  may  he  made  from  judgment  of. 

See  Fbagtioe,  456. 

CovBNANT — indeed.  Husband  and  w{fe,  ParUe9,'\  Action  upon  a  oare- 
nant  of  seizin  in  a  deed  executed  by  defenoant  and  wife.  The 
covenant  was  in  form  by  both,  bat  the  complaint  alleged  that  the 
wife  joined  only  to  release  her  dower.  Held,  that  a  demarrer  to 
the  complaint  on  the  ground  of  non-joinder  of  the  wife  as  defendant, 
and  that  it  did  not  state  facts  safflcient  to  constitute  a  cause  of  action, 
was  properly  overruled. 

Qroat  1?.  Phillips 4& 

Creditor — when  not  reUeted  against  fraud  of  debtor. 

Bee  Praud,  674. 

Criminal  Evidbncb  —  opinions  m  to  motive  for  act  — assault  with  intent 
to  do  bodily  hevrm."]  At  a  trial  for  an  assault  with  a  dangerous  weapon, 
the  defense  was  apprehended  violence  from  the  complainant.  The 
prisoner  had  testified  to' a  motion  made  by  complainant,  whereby 
he  was  led  to  believe  that  the  complainant  (who  had  struck  him) 
intended  to  draw  a  pistol,  whereupon  the  judge  asked  "  can  you 
explain  to  me  this  thing,  *  *  *  why  he  should  have  put  his  hand 
in  his  pocket  after  giving  you  three  terrific  licks  in  the  face  ?  What 
was  the  occasion  of  his  drawing  a  pistol  ? "  and  "  I  don't  see  why 
a  man,  whipping  you  every  day,  that  you  should  suspect  that  he 
would  draw  a  pistol?"  Heid^  that  the  questions  were  improper,  as 
calling  upon  the  prisoner  to  state  a  motive  for  complainant's  act,  and 
that  the  error  was  such  as  to  warrant  a  reversal. 

EVBRS  V,  Peoplb 15 » 

2,  ^eriminollaw  —  riaht  of  person  threatened  with  attack  to  defend 

himself]  Although,  when  a  person  is  maltreated,  it  is  his  duty  to 
seek  protection  from  the  authorities,  an  omission  to  do  so  does  not 
deprive  him  of  the  right  to  defend  himself  when  attacked  to  the  same 
extent  as  if  he  had  sought  such  protection.  Accordingly,  a  charge 
that  it  was  the  duty  of  the  prisoner,  if  he  believed  his  life  or  person  to 
be  in  peril  from  the  assaults  of  complainant,  to  invoke  the  authorities, 
and  that  all  that  he  had  to  do  was  to  make  a  complaint,  etc.,  to  deter 
complainant  from  the  commission  of  any  violence,  was  foreign  to  the 
issue,  calculated  to  mislead  the  jury,  and  erroneous,  lb. 

8.  ,  leading  question.]    In  a  trial  for  murder,  a  witness  for  prisoner 

was  asked  on  her  cross-examination  whether  she  had  made,  on  the 
morning  after  the  murder,  certain  statements  to  one  M.,  to  which  sht; 
returned  a  negative  answer.  Afterward  the  people  called  M.  to  con- 
tradict said  witness  and  show  that  she  made  said  statements.  M.  was 
asked  if  she  saw  said  witness  on  the  morning  in  question.  HM,  that 
the  question  was  proper,  and  an  objection,  on  the  ground  that  it  was 
le-ading,  was  properly  overruled. 

Shupflin  v.  People 21.5 

4.  ,  ground  of  objection  must  be  stated.]  The  admissibility  of  testi- 
mony objected  to  on  one  ground  at  the  trial,  held,  not  reviewable 
on  another  ground,  on  appeal.  lb. 

5. ,  improper  evidence.}  A  witness  for  prisoner,  who  had  given  evi- 
dence tending  to  show  that  the  person  killed  was  in  the  habit  of 
becoming  intoxicated,  was  asked  what  the  demeanor  of  the  deceased 
was  when  she  was  in  that  condition.  Held,  that  the  question  was 
improper.  lb. 
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Grimihal  Kyidvixcr^  Continued.  > 

6.  ,  criminal  pr<te$iee^-'i8km  esaeepHon  necemarf.]    The  offense  was 

eommitted  Janoary  14,  1873,  while  Laws  1662,  chapter  197,  section  6, 
was  in  force.  The  evtdenoe  did  not  show  tlist  It  was  perpetrated  in  the 
commission  of  aaj  felony.  The  court  eharoed  that  the  jary  might 
find  the  prisoner  guilty  of  murder  in  either  of  its  degrees.  No  excep- 
tion was  taken  to  this  charge.  The  jury  convicted  of  murder  in  the 
second  degree.  HM,  that  tne  charge  was  erroneous,  there  being  no 
evidence  to  sustain  the  verdict  found,  bat  no  exception  having  been 
taken,  the  court,  on  appeal,  could  not  set  the  verdict  aside.  lb. 

7. ,  criminal  law — m'wrder  in  the  second  degree  under  LatM  18d3,  ehoip- 

terW — murder  in  the  jirtt  degreeJ]  The  court  charred  that  the 
prisoner's  crime  was  murder  in  the  first  degree  if  the  nomidde  was 
perpetrated  by  him  with  the  intent  to  take  the  life  of  the  person 
killed.  Held,  correct  under  the  provisiomi  then  contained  in  the 
statutes.  lb. 

8. ^  Hrcumetantial  evidence  —  teet  of  euMeieney  of.']    In   criminal 

trials,  where  circumstantial  evidence  is  relied  on  to  convict,  the  rule 
is  not  that  the  people  must  prove  the  case  to  the  exclusion  of  every 
poesibilitv  that  another  person,  and  not  the  prisoner,  may  have  com- 
mitted the  crime ;  but  the  legal  test  of  the  sufficiency  of  the  evi- 
dence is  its  adequaev  to  satisfy  the  understanding  and  conscience  of 
a  jury,  and  to  exclude  from  their  minds  all  reasonable  doubt  as  to  the 
guUt  of  the  accused. 

MURFHT  e.  Pboflb 


",  Wee  o/ete  to  prow  intent. 

Bee  Crdonal  Law,  096. 

Gbdonal  Law  —  perjury  —  affidavit  to  claim  ctgainet  cUy  of  Buffalo.']  By 
Laws  1870,  chapter  519,  title  8,  section  7,  it  is  provided  that  the  com- 
mon council  of  Buffalo  shall  not  audit  any  claim  unless  it  is  accom- 
panied by  an  affidavit  that  it  is  in  all  respects  just  and  correct ;  and 
by  title  16  of  section  11  of  the  same  chapter,  it  is  provided  that  every 
person  who  shall  willfully  and  corruptly  swear  false  to  any  material 
fact,  in  any  affidavit  authorized  by  the  act,  shall  be  guilty  of  perjary. 
Heldf  that  an  indictment  charging  perjury  in  making  a  false  affidavit 
to  a  claim  against  the  city,  which  did  not  aver  that  such  affidavit  was 
authorised  by  the  charter,  or  was  for  the  purpose  required  by  title  8, 
section  7,  or  that  the  claim  to  which  it  was  appended  was  ever  pre- 
sented for  audit,  was  insufficient. 

Oktmbr  «.  Pboplb 648 

2. ,  affidavit  not  required  by  law  not  eutjeet  of]  The  affidavit  was  made 

voluntarily  to  a  claim  which  was  presented  to  the  city  engineer.  The 
one  taking  the  affidavit  had  no  legal  authority  to  require  it  to  be 
made.    iMd,  that  there  was  no  perjury  under  2  K.  S.  681,  §  2.  lb. 

8. ,  larceny — cbtainingpoeeeseion  by  trick.]    The  prisoner,  a  dealer  in 

jewelry,  sent  a  memorandum  order  to  K.,  another  jeweler,  for  six  pairs 
gold  bracelets.  The  order  was  designed  and  understood  to  be  an  appli- 
cation for  the  articles  to  enable  prisoner  to  sell  some  of  them  to  a  cus- 
tomer, and  that  he  should  return  the  articles  unsold,  and  the  money 
for  such  as  were  sold.  Held,  that  the  title  to  the  articles  until  sold 
remained  in  K.,and  the  appropriation  of  them  to  his  own  use  by 
prisoner  was  larceny. 

Wkyman  v.  People 696 


,  dUtinction  between  larceny  and  obtaining  property  by  false  preten- 
Mi.]  The  difference  between  such  an  act  and  the  obtaining  of  property 
by  means  of  false  pretenses  consists  in  the  circumstance,  that  in  the 
latter  the  owner  intends  to  part  with  his  title  with  the  change  of 
custody,  while  in  the  former  no  such  intention  exists.   lb. 

Vol.  VI.  N.  Y.  Rkp.  — 91 
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5. ,  eriminal  epidenee  —  Uke  acU  to  pro96  inUfUA    Evidenoe  on  tks 

part  of  the  people  that  on  the  same  and  next  day  the  prisoner,  on  like 
oidera,  procured  jewelry,  which  he  failed  to  retnm,  from  other  dealen 
besides  K. ;  held,  admissible  to  show  felonious  intent.  Ih. 

.6 ,  right  of  pereon  threatened  with  attack  to  dtfend  himeeff. 

See  Cbiional  Eyidsnob,  156. 

murder  inflret  and  eeeond  degreee  under  Lowe  of  1863,  ehap»  IVI. 

See  Cbikikal  Eyidbnce,  215. 
diaorderly  person. 

See  DiBOBDBRLT  Pbbson,  9. 

proceedings  of  Oyer  and  Terminer  cannot  he  reviewed  bg  habeae 

corpus — t0A«n  cumulative  sentences  allotoed — eompeteneg  of  jury,  etc., 
not  reviewable  by  habeas  corpus. 

See  Habeas  Corpus,  268. 

juriedidion  of  court  of  special  sessions  of  county  of  2Tew  York, 

See  JuRisDicnoH,  268. 

^penalty  of  neglect  of  duty  by  supervisor. 

See  STATirroRT  Conbtbugtion,  258. 

OBOcmATj  Pleading  — perjury — duplicity  in  indictment^  An  indictment 
for  perjury  charged  the  defendant  in  one  count  of  naying  sworn  to 
certain  false  allegations  in  his  oral  testimony  on  the  investigation  of 
the  origiu  of  a  fire  in  New  York  city,  by  the  fire  marshal,  and  in 
another  count  of  having  sworn  to  in  substance  the  same  allegations  in 
an  affidavit  in  the  same  proceeding  sworn  to  before  the  fire  marshal. 
Held^  an  authorized  mode  of  pleading.  Though  a  defendant  may  not 
be  charged  with  different  felonies  in  difierent  counts  he  may  be 
charged  with  the  same  offense  in  different  ways. 

Harris  v.  Peopt*e 206 

2. ,  variance.']    The  indictment  charged  that  defendant  had  sworn 

falsely  in  his  affidavit  as  to  several  necessary  and  material  matters 
contained  therein  **  in  substance  and  effect  following,  tliat  is  to  say," 
etc.,  and  set  forth  that  he  stated  tliat  there  was  on  the  premises 
destroyed  by  fire  "  60,000  "  cigars.  The  affidavit  produced  stated  that 
Uiere  were  "  65,000 "  cigars.  Held,  not  a  material  variance.  When 
the  oath  is  set  out  *'  in  substance  and  to  the  effect  following  "  a  lit- 
eral copy  is  not  required.  lb. 

8. ,  criminal  evidence  —  motive,]    Evidence  on  the  part  of  the  people, 

that  the  defendant,  whose  property  was  destroyed  "by  the  nre,  it 
being  insured,  in  his  testimony  before  the  fire  marsbial,  stated  the 
value  of  the  property  to  be  much  greater  than  it  was ;  held,  to  be 
admissible  upon  me  question  of  motive.  lb. 


duplicity  in. 

See  Habeas  Corpus,  258. 

Criminal  Practice  —  trial — sentence  to  penitentiary  of  New  Torh^ 
mistake  in  record.]  The  penitentiary  of  New  York  is  by  Laws  1814, 
chapter  176,  made  one  of  the  jails  of  that  city  for  the  confinement  of 
persons  convicted  of  crime  or  misdemeanor  by  any  court  of  Oyer  and 
Terminer  in  said  city.  Held,  that  the  sentence  and  commitment  of  one 
convicted  of  a  misdemeanor  in  the  court  of  Oyer  and  Terminer  to  the 
penitentiary  was  not  error,  and  that  the  fact  that  the  judgment  record 
contained  a  statement  that  the  prisoner  should  be  imprisoned  In  the 
oounty  jail  did  not  affect  the  validity  of  the  sentence  and  commitment. 

People  ex  rel,  Tweed  v.  Luoomb 26B 
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Crdcinal  PBAcncs.  —  Continued.  '^^o- 

2. ,  change  of  plaee  of  trial — what  i$  euential  to  authorise  meh 

change.]  it  is  the  right  of  both  the  people  and  the  person  accused  of 
^  crime  to  have  the  trial  tako  place  in  the  county  where  the  crime  is 
*  alleged  to  have  been  committed,  and  when  the  accused  applies  to 
chance  the  place  of  trial  he  must  make  a  clear  caae,  that  by  reason  of 
popular  passion  or  prejudice  he  cannot  have  a  fair  and  impartial  trial 
in  the  county  where  the  venue  is  laid. 

People  v.  Sammis 828 

8. .  what  toiU  not  authariu.]  Accordingly,  where  affidavits  onlv  stated 

the  belief  of  persons  that  a  fair  trial  could  not  be  had,  and  tne  only 
fact  established  was  that  there  was  great  excitement  in  respect  to  an 
alleged  crime,  and  that  newspapers  had  articles  more  or  less  express- 
ing the  public  passion,  but  no  passion  or  prejudice  was  shown  to 
exist  as  to  the  guilt  of  any  particular  person,  held^  that  there  was 
not  such  a  state  of  feeling  snown  as  would  authorize  a  change  of 
venue.  lb. 

ground  of  objection  muBt  he  Hated — when  exception  neeeua/ry. 

See  Criminal  Eyidencb,  215. 

Damages  —  in  caee  of  confusion  of  goode.]  In  actions  for  damages  for  the 
conversion  of  goods  where  the  goods  have  been  confused  by  the  defend- 
ant with  other  foods,  the  damages  are  to  be  given  to  the  utmost  value 
the  articles  wUi  bear. 

Starr  «.  Winboab. 88 

2.  ,  excemve,for  ejection  from  care.]  P.  was  ejected  from  defend- 
ant's train  by  a  conductor.  There  was  no  evidence  of  malice  in  such 
ejection  and  he  was  only  delayed  two  hoars.  Held,  that  a  ver- 
dict for  )4,000  damages  was  so  excessive  as  to  show  prejudice,  passion, 
or  an  incorrect  appreciation  of  the  law  applicable  to  the  case. 

Cox  V.  New  Tork  Cent,  and  Hud.  Riv.  R.  R.  Co 406 

8b ,  measure  oft  for  wrongful  Section  from  railroad  train —  verdict — 

when  exceseive.']  Where  a  person  was  ejected  from  a  railway  car  by  a 
servant  of  the  company  with  more  than  necessary  force,  but  no  malice 
was  shown,  held,  not  a  case  calling  for  punitive  damages,  but  simply  for 
compensation  for  the  pain,  suffering  and  loss  of  time  occasioned  oy  the 
act.  Accordingly  a  verdict  of  $5,000,  where  no  material  pain  or  suffer 
ing  caused  by  the  act  was  testified  to  by  any  one  other  than  plaintifT, 
and  this  was  by  a  medical  expert  attributed  to  other  causes ;  held  to 
be  so  excessive  as  to  show  that  the  jury  were  affected  by  passion, 
prejudice  or  undue  influence,  and  that  such  verdict  should  be  set 
aside. 

Peck  v.  N.  Y.  Cent.  &  Hud.  Rrv.  R.  R.  Co 486 

meaeure  of,  in  action  on  contract. 

See  Action,  812. 

metuure  of,  in  highway  opening. 

See  Estate,  20. 

for  wrongful  Section  of  passenger  from  railroad  train. 

See  Passenger,  495. 

measure  of,  in  proceedings  to  acquire  title  to  land. 

See  Real  Estate,  298. 

Death  —  admission  ofwiU  to  probate  prima  fade  evidence  of  death. 

See  Evidence,  294. 

Dbcbasbd  Person  —  when  declarations  of  deceased  person  odmMNe 

{Goae,  %  899). 

See  EviDBNCB,  288. 
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DzESD^deliim^  of.]  The  name  of  D.  wu Inserted  bb  mntee  in  a  deed 
wlthoat  his  knowledge  hy  other  parties,  who  placed  the  deed  on  record. 
As  soon  as  these  facts  came  to  his  knowledge,  he  disavowed  them. 
SM,  that  there  was  no  legal  deliTezy  ol  the  deed.  * 

Dat«.  MOONHT 882 


^—  coe&nant  i/i. 

See  Ck>TXHAi«T,  43. 

vihsn  fvJtjeet  to  equitie$  hetieeen  grantor  and  third  parHei. 

Bee  FiAflKMimT,  568. 

who  cannot  attack  fraudulent. 

See  F&AUDULSzrr  Ck)SYiBTANG8, 148. 

■  what  ie  fraudulent  aa  to  oreditore. 

See  Fraxtdulbnt  Ccvybyajxcm,  881. 

■  reeital  in,  not  notice  to  eubeequefU  fnortgagee. 

See  Rbcital,  814, 

eonttruction  <f  reeervation  in. 

See  TrrLB,  576. 

Defense —  pttrehaeer  at  eale  under  meehanice'  lien  foredoiure  may  tet  up 
invalidUff  of  prior  tnortgage.'j  The  purchaser  at  a  sale  npon  the 
foreclosure  of  a  mechanics'  lien,  heut^  to  he  entitled  to  set  up  aa  a 
defense  to  a  mortgage  executed  and  recorded  prior  to  the  filing  of  the 
lien,  that  such  mortgage  was  without  consideration,  and  that  an  aaslgo- 
ment  thereof  to  plaintiff  was  invalid. 

Nichols  «.  Hill 885 

8.  ,inf>alidity  of  patent  good  to  action  for  royalty.    JSatop^ — what 

does  not  eonetitute.']  H.  ohtained  letters  patent  for  an  invention  which 
she  assigned  to  S.  with  a  warranty  of  validitv,  title,  etc.,  he  agreeing 
to  pay  her  a  royalty  on  the  manufactured  articles.  Afterward  G. 
applied  for  letters  patent  on  the  same  invention  ;  an  interference  was 
declared  and  G.  was  held  to  be  entitled  to  the  patent.  Then  S.  acqaired, 
hy  assignment,  the  right  of  G.,  and  brought  an  action  in  the  United 
States  court  against  H.  wherein  the  letters  issued  to  H.  were  declared 
void.  In  an  action  by  H.  against  S.  to  recover  the  amount  of  royalty 
agreed  to  be  paid,  hM,  (1)  that  the  decision  in  the  United  Statee  court 
was  conclusive  between  the  parties  as  to  the  invalidity  of  the  patent 
of  H.,  and  (2)  that  such  invalidity  was  a  good  defense  to  the  action. 
Held,  further,  that  an  assignment  by  S.  to  one  B.  of  the  patent  of  H. 
would  not  preclude  S.  from  setting  up  such  defense. 

Hawks  e.  8 wbtt 


in  action  to  reeowr  eubecriptione  to  corporate  etoek. 

See  Ck>RPOBATiOK,  581. 

when  provision  of  Laws  of  1860,  chap.  845,  not  to  action  f9r  rmL 

See  Lbabs,  879. 
<^  inoalidity  of  patent. 

See  Patbht,  684. 
of  alteration  of  note. 

See  Plbadikg,  645. 

when  further  pleading  not  necessary. 

See  Statutory  OoHBTRUCTioir«888. 

'  of  fraud  on  principal  when  available  to  surety. 

See  SuRBTTSHiF,  485. 
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Dbfbnbb —  Continued, 

8&e  Vvtmt,  905. 

Deliykbt  —  what  canttUutM.  Common  ewrriffr  -^  wken  UaUe  a$  iDarehoui&- 
men.^  Q.  and  P.  made  a  contract  for  the  sale  of  cider  from  G.  to  P.» 
the  Oder  to  be  shipped  by  railroad,  by  the  ear-load  of  fifty  barrels  each, 
P.  agreeing  to  pay  for  the  cider  shipped  upon  the  production  br  G.  of 
the  shippinff  receipt  of  the  railroad  company  for  the  cider  loaded. 
"While  the  cider  was  in  the  company's  depot,  waiting  to  be  loaded, 
eleven  barrels  were,  by  the  negligence  of  the  company,  lost.  HM, 
that  until  tne  railroad  company  gave  a  shipping  receipt  the  delivery 
of  the  cider  from  G.  to  P.  was  not  complete,  and  G.  was  entitled  to 
Maintain  an  action  against  the  oompany  as  a  warehouseman  for  loss 
of  the  eleven  barrels. 

Gilbert  v.  Nbw  York  Ckht.  ahd  Hitd.  Biy.  B.  R.  Co. 


of  deed. 

mere  words  do  not  eomtUute  acceptance. 

Bee  Saib,  529. 

Dbhahd — condition  precedent  to  action  againet  innocent  holdor  of  monoffe 
wrongfuUjf  obtained. 

See  TcTLB,  148. 

Dbmurreb —  in  action  on  bank  note  against  director. 

See  OOMPLAnrr,  76. 

token  objection  of  defect  of  parties  must  he  raised  Jy. 

See  Fraudulbnt  Convbtancb,  143. 

Devibbb  —  liabilUy  of  for  debt  of  testator — apportionment  of  burden. 

See  Ihhbritancb,  687. 

DisoRDBRLT  PERSON  —  ncfflect  to  support  famUp — undertaking  for  good 
behamor — nature  of]  Defendant,  who  was  adiudged  to  be  a  disor- 
derly person  in  having  abandoned  and  neglected  to  support  his  wife 
and  child  (1 R.  S.  638,  §  1 ),  entered  with  sureties  into  a  recognisance 
that  he  would  be  of  good  behavior,  etc  Held,  that  the  recognizance 
was  not  in  the  nature  of  an  indemnity  to  the  town  or  county  to  repay 
expenses  incurred  for  the  support  of  defendant's  family,  but  in  the 
nature  of  a  penalty,  and  the  condition  was  broken  upon  any  neglect 
of  defendant  to  support  his  wife  or  child: 

Pboplbd.  Pbttit f 

District  Attorney  —  tehen  he  mag  act  as  surrogate. 

See  BmtROOATB,  57. 

Easbmbnt — adfoining  owners — lateral  support — U»nd  cenwgedfor  the  pur- 
pose of  taking  material  therefrom.]  Plaintiff  conveyed  to  a  railroad 
oompany  certain  land,  not  on  its  line, "  for  material  *  *  for  the  uses 
and  purposes  of  said  railroad,  and  for  no  other  or  different  purpose." 
The  railroad  company,  to  obtain  materials,  excavated  the  land  con* 
veyed,  thirty  feet  deep,  and  plaintiff's  a4Joining  land  caved  into  the 
excavation,  ffeld,  that  plaintiff  was  not  entitled  to  lateral  support 
from  the  land  conveyed,  and  the  company  was  not  liable  for  damages 
caused  by  the  caving  in  of  plaintiffs  land. 

Ludlow  e.  miD.  Rnr.  R.  R.  Ck> 430 

2.  ,  right  of  wajj.    Bhidence  —  presumption  of  adnerse  user.  ]   Where 

the  owners  of  adjoining  lots  maice  a  way  between  them,  each  setting 
€iff  an  equal  portion  of  land  for  that  purpose,  and  they  and  their  grantees 
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Gontinae  to'  ase  it  in  common  as  a  way  for  twentr  reun,  the  raaion- 
able  inference  is  that  sacb  use  is  under  a  daim  of  right,  and  adverse. 

TOWNBBKD  «.  BiSSSLL G65 

8.  ,  deed  —  when  subject  to  equities  between  granior  and  third  party !\ 

B.  who  claimed  a  right  of  way  over  the  land  of  D.,  after  D.  had  con- 
tracted to  sell  the  land  to  S.,  of  which  contract  B.  had  actual  notice, 
obtained  from  D.  a  oonve^rance,  without  consideration  of  the  right  of 
way.  Udd,  that  unless  there  was  an  existing  right  of  waj  the  oonvej- 
ance  from  D.  to  B.  was  subject  to  the  equities  l^tween  D.  and  S.   lb. 

4.  ,  deelaratume  of  privy,]    S.  conveyed  his  right  to  plaintiff.    In  an 

action  by  plaintiff,  in  which  the  right  of  way  was  involved,  held,  thai 
declarations  of  S.  concerning  the  way  was  competent  to  prove  noUcs 
to  S.  of  the  daim  of  B.  to  such  right.   lb. 

■  oumed  by  corporation  habU  to  sale  under  execution. 

See  EzBcmON,  689. 

EocLRSiAfincAL  Law  —  law  governing  religious  corporations. 

See  BEuaious  Corporations,  580. 

EjBcncEirr —  lis  pendens  in,  notice  only  to  defendant  and  those  dUmmiMQ 
under  him. 

See  Lis  Pendens,  609. 

against  whom  maintainable  —  to  whom  Us  pendens  notice. 

See  Lis  Pendens,  608. 

Emument  Domain  —  acquiring  land  for  railroad. 

See  Railroad,  669. 

Election — between  actions  —  legal  and  equitable  revMdy^  Defendant  held 
a  judgment  against  plaintiffs.  Plaintiffs,  in  an  action  upon  a  claim 
held  by  them  against  defendant,  attached  said  judgment.  Subse- 
quently an  action  was  brought  by  plaintiffs  to  compel  the  allowance 
of  their  claim  as  an  equitable  set-ofl^  to  the  judgment,  and  an  inj  a  ac- 
tion asked  for,  restraining  defendant  from  enforcing  the  judgment. 
Held,  that  the  second  action  was  not  maintainable  during  the  pen- 
dency of  the  first. 

Butlbe«.  Wehlb 841 

Eminent  Domain — proceedings  to  acquire  land  for  railroad — raHroad 
company  liable  for  land  and  fixtures  at  time  proceedings  are  instituted. 

See  Real  Estate,  298. 

Estate — title  to  minerals  in  soU  separate.]  A  highway  was  laid  out  over 
lands  containing  gypsum,  which  gypsum,  with  the  right  to  remove 
the  same,  belonged  to  another  than  the  owner  of  the  soil.  Held,  that 
the  owner  of  gypsum  had  an  estate  distinct  from  that  of  the  owner  of 
the  soil,  and,  as  such,  was  entitled  to  damages. 

People  ex  rel.  Van  Sickle  v.  Eldridoe 20 

2. ,  highway — damages  for  opening  —  measure  of]     In  such  case 

the  measure  of  damages  is  the  difference  between  the  value  of  the 
estate  with  the  road  and  the  value  without  the  road  laid  out.  lb. 

Estoppel — whai  constitutes  an  equitable.]  V. ,  on  the  2d  of  May,  contracted 
to  sell  to  B.  cotton  on  store  in  a  warehouse  to  be  delivered  and  jpaid 
for  within  ten  days.  On  the  8th  of  May  the  delivery,  which  consisted 
in  sorting  and  marking  it  with  the  mark  of  B.  at  the  warehouse,  com- 
menced. On  that  day  B.  contracted  with  the  W.  company  for  a  loan 
on  the  pledge  of  the  cotton,  giving  the  company  an  invoice  and  an 
order  upon  the  warehouseman,  which  represented  the  cotton  to  bo 
stored  for  B.,  and  directed  the  delivery  of  a  receipt  therefor  lo  the 
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company,  and  on  the  same  day  a  check  for  the  amooat  oi  the  loan  was 

S'yen  by  the  company  to  B.,  and  by  him  deposited  to  his  credit  In  a 
ink.  The  company's  agent,  the  same  day,  presented  the  order  to  the 
warehouseman,  who  stated  that  the  cotton  was  beincr  then  delivered, 
and  that  a  receipt  would  be  ready  the  next  day.  The  next  day  the 
warehouseman  notified  V.  that  the  receipt  was  called  for  by  B.,  and 
V.  directed  it  to  be  given,  but  did  not  designate  whether  it  should 
be  negotiable  or  not.  The  warehouseman  ^ave  a  negotiable  receipt 
in  the  name  ot  6.  to  the  company.  The  delivery  was  completed  that 
day.  On  the  11th,  the  next  business  day,  V.  applied  to  B.  for  pay- 
ment, but  was  put  off  till  the  next  day.  On  that  day  V.  was  informed 
that  B.  had  failed,  and  the  W.  company  had  the  receipt  for  the  cot- 
ton. On  the  8th  and  9th  B.  had  to  his  credit  in  the  bank  on  deposit  a 
sum  more  than  the  amount  loaned  on  the  cotton,  but  on  the  11th  this 
was  nearly  drawn  out.  Held,  (1)  that  although  at  the  time  the  loan 
was  contracted,  and  the  checks  given  to  B.,  he  had  no  title  to  the 
cotton,  the  transaction  up  to  the  time  the  receipt  was  given  the  W. 
company  was  a  single  one,  and  the  pledge  of  the  cotton  was  not  to 
secure  an  antecedent  indebtedness ;  (2)  that  although  the  company 
did  not,  as  against  V.,  on  the  8th  of  May  acquire  any  interest  In 
the  cotton,  the  direction  of  V.  to  give  a  receipt  to  B.,  and  the  action 
upon  it  by  the  warehouseman  having  induced  the  W.  company  to  rely 
upon  the  claim  of  title  by  B.,  and  neglect  such  legal  steps  as  it  could 
have  taken  to  secure  itself  on  the  9tn,  under  the  circumstances,  con- 
stituted an  estoppel  in  pais  as  to  the  W.  company  against  B.  Held, 
also,  that  the  fact  that  Y.  did  not  direct  the  giving  of  a  negotiable 
receipt  did  not  affect  the  matter. 

YooRHEES  «.  Olmstbaj> 173 

2.  9  affirmative  action  in  coneequence  of  act  claimed  a»  estoppel  not 

x^ecessary.]  It  is  not  necessary  to  an  equitable  estoppel  that  the  party 
riiould  willfully  intend  to  mislead,  nor  that  the  party  who  claims 
the  estoppel  shall  have  acted  affirmatively  upon  it.  It  is  enough  if  he 
shall  have  been  induced  to  refrain  from  such  action  as  lay  in  his 
power  by  which  he  might  have  retrieved  his  position  and  saved  himself 
from  loss.  lb. 

8.  ,  licensee  under  patent  estopped  from  denjfing  its  validity  —  con 

tract — construction  of .']  Plaintiff,  who  owned  a  patent  upon  rakes, 
licensed  defendants  to  manufacture  under  such  patent,  defendants 
agreeing  to  pay  him  $10  royalty  upon  each  rake  made  and  sold  by 
them,  or  by  their  authority  or  procurement.  Defendants  made  and 
sold  certain  rakes,  and  afterward  transferred  their  license  and  a 
number  of  rakes  completed  and  in  the  process  of  manufacture  to  a 
corporation  which  subsequently  carried  on  defendants'  business.  In 
an  action  to  recover  such  royalties,  hM,  (1)  that  defendants  were  es- 
topped from  denying  that  the  rakes  made  and  sold  by  them  were 
made  under  plaintiffs  patent,  or  (3)  from  denying  either  the  exist- 
ence or  the  validity  of  such  patent,  and  (3)  that  the  transfer  to  the 
corporation  of  the  rakes  completed  and  uncompleted  was  such  a  sale 
aa  would,  under  the  contract,  entitle  plaintiff  to  his  royalty. 

Marsh  v.  Dodgb 668 


stockholder  of  corporation  estopped  from  denying  its  legal  eaeistenee* 

See  COBPOBATION,  581. 


-  what  does  net  constitute — defense  of  invalidity  of  patent. 

See  Dbfbnsb,  629 ;  Byibxngb,  629 ;  Foricbb  Adjudioatiov,  684* 

'OS  to  wrongful  levy. 

See  Execution,  467. 
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6y  aoqui€$oenee  ind^cMmh  ofeourt. 

JSes  FoRMBB  Adjudication,  6Q9l 


retention  ofpremdume  on  wcid  ineuranee  poUey* 

See  IvsuBj^QK,  108. 

when  vMwrer  eetopped  bff  aete  of  agent. 

Bee  Inbusanob,  804. 

when  municipal  corporation  not  eetopped  ft^om  tettimg  tip  JmnJidUg 


of  bonde. 

See  Taxation,  614. 

'*  Eysnt "  OF  Action  •—  t^iat  ** event "  eeeential. 

800  Costs,  243. 

Eviction  —  lehat  doet  not  amount  to. 

See  Lbasb,  879. 

Eyidbncb  — general  objection.]  Upon  the  trial  of  an  action  upon  a  pitimls- 
eoty  note,  a  witness  was  asked  if  he  ever  saw  prior  to  a  date  after  the 
note  was  made,  anjr  note  of  the  maker  in  blank.  It  was  claimed  that 
in  the  note  in  question  the  date  was  left  blank.  Held,  that  the  qaes- 
Uon  did  not  so  plainly  refer  to  notes  other  than  the  one  in  suit,  that 
it  ought  to  have  been  rejected  on  a  general  objection. 

FiB3T  Nat'l  Bank  of  Plattsbubgh  «.  Hbaton 87 

2. ,  in  action  on  promieeorp  note.]  The  action  wms  against  an  indoraer 

of  a  note  dated  May  16.  The  defendant  claimed  that  the  date  of  the 
note  had  been  altered  from  '*11"  to  **  16.*'  The  note  was  given  in 
renewal  of  a  three  months'  note,  ffeld,  that  evidence  to  show  that 
the  prior  note  was  dated  February  16,  was  admissible.  lb. 

8.  ,  expert  teetimonp  cannot  be  disregarded.    Trial  —  when  exception 

to  charge  eufflcient.^  At  a  trial  for  an  assault  with  Intent  to  kill*  a 
physician  had  testified  that  certain  facts  relied  upon  by  the  defenae 
to  establish  the  prisoner's  insanity  indicated  unsoundness  of  mind. 
The  court  chargea  the  jury  that  he  placed  no  reliance  whatever  upon 
this  witness's  testimony  beyond  what  was  due  to  the  testimony  of  a 
sensible  and  honest  gentleman,  and  that  he  had  eqaal  respect  for 
the  opinion  of  the  jury,  who  were  as  competent  perhaps  to  pass  npon 
the  testimony  as  experts.  To  this  the  prisoner's  counsel  exoemed 
upon  the  ground  that  it  was  a  direction  to  the  jury  to  disreg^ra  the 
pnysician's  testimony.  Thereupon  the  court  responded :  **  There 
18  no  more  reliance  to  be  placed  upon  it  than  upon  the  testimonj 
of  any  other  person  in  this  case.  I  regard  vou,  gentlemen  of  the  jury, 
as  equally  skilled,  and  as  able  to  decide  from  the  evidence  whether 
or  not  the  prisoner  was  insane,  as  Dr.  Glymer  "  (the  witness).  Meld^ 
(1)  that  the  charge  contained  in  the  response  was  error  upon  the  ground 
stated  in  the  exception,  and  (2)  that  the  exception  was  sufficient  to  pre- 
sent the  point  for  review  and  there  was  no  necessity  for  its  repe  tition. 

Templeton  «.  Pboplb 81 

4,  ,  exclusion  of  tm  ground  that  answer  constitutes   no  defcTiscI 

While  evidence  may  be  excluded  at  the  trial  upon  the  ground  that  the 
answer  sets  up  no  defense,  even  though  plaintiff  has  not  demurred  to 
such  answer  nor  moved  to  strike  it  out  as  frivolous,  yet  it  must  be 
clearly  apparent  that  no  ei4dence  which  could  be  properly  admitted 
under  the  pleadings  would  tend  to  establish  any  legal  or  equitatkle 
defense,  and  it  cannot  be  excluded  on  account  of  any  informality  or 
defect  which  could  be  cured  by  amendment. 

LaTHROP  0.  QODFBET •••••      96 
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• 

S.  ,  what  it  a  dtfense,]   In  an  action  b^  L.,  as  aasiffnee  of  W.,  against 

B.  and  O.,  to  forecloee  a  mortgage  eiven  lay  B.  to  W.,  the  payment  of 
which  had  been  assnmed  by  Q.,  ^o  had  parehased  the  mortgaged 
preauBes,  the  answer  of  G.  set  up  that  W.  was  the  real  owner  of  the 
mortgage,  and  the  assi^meat  to  L.  was  coUosive  and  to  prevent  G. 
setting  up  a  ooonter-claun ;  that  G.  had  been  induced  to  purchase  the 
premises  and  assume  pinrment  of  the  mortgage  by  the  false  and  fraudu* 
lent  representations  oi  W.,  and  others  who  conspired  with  him, 
as  to  their  condition,  and  G.  claimed  to  be  entitled  to  deduct  the  dam- 
ages resulting  therefrom,  from  plaintiff's  recovery.  Meld,  that  the 
excloaion  of  evidence  on  the  ground  that  the  answer  stated  no  defense 
was  error.  lb. 

6«  — — ,  eoutUer-elaim —  infortehmire  acUan,]  In  ease  the  facts  alleged 
in  the  answer  were  established,  G.  could,  at  all  events,  deduct  the  dam- 
sges  sustained  from  the  recovery  on  her  personal  covenant  if  not  from 
that  upon  the  mortgage.  lb. 

7.  ,  fnemoranda.]    A  witness  held  entitled  to  refresh  his  memory 

by  reference  to  memoranda. 

Zdocsbman  e.  ScHCENFEUxr 148 

8L ,  when  deelar(Uiom$  of  dsoeaeed  person  admiiiible,]    If  a  party  in 

interest  testifies  to  declarations  of  a  deceased  person,  the  pronibition 
in  Code,  g  899,  does  not  apply,  and  counter-declarations  of  deceased 
are  admissible. 

Shith  e.  CHRieroPHBB 388 

9.  ,  iidinueion  ofwiU  to  probate,  prima  facie,  of  death,]    The  death 

of  a  person  held  to  be  presumptively  established  by  the  production  of 
the  probate  of  his  will  before  a  surrogate,  and  the  proceedings  had 
upon  such  probate. 

Carroll  o.  Carroll 294 

10.  ,  of  want  of  good  faith,]    Near  relationship  to  the  vendor  held 

not  sufficient  to  establish  want  of  good  faith  in  a  purchaser,  without 
other  proof. 

Du  Bois  e.  Barker 849 

11. ,  Jury  judges  of  credence  to  be  given  expert  testimony.]    Where  the 

testimony  of  experts,  and  that  of  those  not  experts,  as  to  facts,  is  in 
conflict,  it  is  for  the  jury,  and  not  the  court,  to  determine  the  credence 
to  be  given  to  each. 

Boos  V,  World  Mut.  Lifs  lira.  Co 864 

V4. ,  objection  to  improper,  must  be  speeifie,]     An  objection  to  parol 

evidence  offered  to  prove  the  contents  of  a  written  instrument  not 
put  upon  the  ground  that  it  was  parol,  held,  unavailable.  When 
the  objection  Is  not  to  proof  of  the  fact  itself,  but  to  the  mode  of 
provine  it,  it  must  be  distinctly  placed  upon  that  ground. 

MURPHT  V.  Pboflb 869 

18.  ,  parol  of  contents  of  writing.]    Exceptions  to  the  rule  that  the 

contents  of  a  writing  cannot  be  proved  by  parol,  mentioned.  lb. 

14.  ,  estimcUe  of  quantity  —  opinions.]      In  an  action  to  recover 

damages  for  defendant's  cattle  entering  upon  plaintiff's  land  and 
destroying  grass  and  apples,  a  witness  was  asked :  '*  To  the  best  of 
your  judgment,  were  there  one  hundred  bushels  of  apples  there?" 
Held,  that  the  question  was  not  objectionable  on  the  ground  that  it 
called  for  an  opinion. 

TowNSEND  V,  Brttndaoe S27 

15.  ,  wUue,]    A  witness  was  asked :  **  What  was  the  grass  worth  f" 

referring  to  the  damaged  grass.    Held,  that  the  question  was  admis- 

Vol.  VI,  KT.  Rep.  — 92 
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Bible.  Held,  also,  Uiat  a  question  aa  to  what  it  waa  "  worth  to  draw 
apples  to  the  mill"  was  proper,  the  value  of  i^ples  at  the  mlH 
having  been  shown.  lb. 

16.  ,  former  abjudication  —  cuto  vaUdUy  of  patent.]    In  an  action 

to  recover  royalties  for  the  use  of  certain  letters  patent,  hetd,  that 
a  decree  of  the  United  States  court,  wherein  such  letters  patent 
were  declared  void,  was  admissible  as  evidence  of  want  of  considera- 
tion and  of  worthlessness  of  the  patent.  Hsld,  also,  that  plaintiff 
could  not  object  to  the  introduction  of  the  decree  on  the  ground 
that  defendants  were  estopped  for  any  reason  from  setting  up  the 
invalidity  of  the  patent.  Such  ground  should  have  been  set  up  in  the. 
action  in  which  the  decree  was  rendered. 

Hawks  v.  Swbtt fM 


in  action  against  common  carrier — price  paid  for  fretghi. 

See  Common  Cabribb»  195. 

parol  to  eatplain  written  inetrument. 

See  CoNTKACT,  245. 

eircumetanHal  to  prove  crime  —  teet  of  euffleieneif  ^ 

1^  CBDOHAii  Eyidbncb,  860. 

criminal  evidence^  Uke  acts^  to  prove  intent. 

See  CRXMiif  AL  Law,  696. 

preeumpHon  of  adeerse  user  —  declaratione. 

See  EABxacEKT,  565. 

repviation  ae  to  pecuniary  responnbUUy. 

I  See  Fraudulbitt  Refrbsbiitatiohb,  i/UL 

record  of  highway  by  user  not  conclusive. 

See  HtGffWAT,  480. 

of  negligence. 

See  Nboligbncb,  562. 

failure  to  demand  delivery  of  mortgage  ufhen  paid  in  ^di  net  pr^ 


sumptive,  of  b<ui  faith. 

See  Patmbnt,  855. 


-^— ^  official  certificate  —  uihen  only  presumptive. 

See  &rATUTOBT  Procbbdikos,  164. 

upon  probate  of  toUl. 

fi^  Will,  78. 

when  extrinsic  evidence  admissible  to  prove  intent  qf  tettaUr. 

See  Will,  614. 

ExcBpnoN — when  general^  not  available. 

See  Trial,  665. 

EzBCUTiON — on  judgment  not  entered  invalid,  and  not  made  vaUd  by  m^ 
sequent  entry  of  judgment,]  An  execation  recited  that  a  judgment 
under  which  it  was  issued  was  entered  the  26th.  The  execution 
bore  date  and  was  delivered  to  the  sheriff  on  tlie  same  dav,  and  he 
made  a  levy  upon  personal  property  thereunder.  The  judgment 
upon  which  it  purported  to  be  issued  was  not  entered  until  the  28th. 
Held^  that  the  execution  was  void  when  issued,  and  the  levy  made 
thereunder  invalid,  and  that  the  subsequent  entry  of  the  judgment 
did  not  give  validity  to  the  execution. 

Hathaway  v.  Howbll.  , 458 


INDEX.  731 

ExBcuriON—  CorUinusd,  '^■- 

2. ,  levy  upon  property  nf  t?Urd  p&raon — token  sheriff  n4>t  liable. 

Estoppel.]  Plamtiffs  bought  of  P.  a  store  of  goods  worth  |6,000.  They 
afterward  parchased  elsewhere  $150  wortia  of  goods,  which  thej 
placed  in  the  store.  Defendant,  a  sheriff,  npon  execution  against  P., 
seized  goods  worth  $2,100,  including  the  $150  worth,  which  he  was 
notified  did  not  belong  to  P.  P.  was  thereafter  declared  bankrupt, 
and  the  sale  from  him  to  plaintiffs  was  declared  fraudulent,  and 
plaintiffs  liable  for  the  value  of  the  goods  purchased,  $6,000.  They 
were  allowed,  however,  to  and  did  deduct  $2,100  for  the  goods  taken 
by  the  sheriff.  Meld  (Jambb,  J.,  dissenting),  that  the  sheriff  was  not 
liable  to  plaintiffs  for  the  $150  worth  of  goods  wrongfully  taken. 

King  v.  Galvtn 407 


upon  judgment  afterward  set  aside — right  to  money  collected 


on  — priority  between  executions,]  In  an  action  against  three  persons 
as  partners  plaintiff  took  judgment  by  default,  and  issued  execution. 
Thereafter,  one  of  the  partners  was  let  in  to  defend,  and  he  recovered 
judgment,  dismissing  the  complaint  upon  the  merits,  but  the  judg- 
ment against  the  other  partners  remained  unreversed.  Held,  that 
the  judgment  dismissing  the  complaint  in  favor  of  the  partner  defend- 
ing, went  to  the  right  to  demand  money  collected  by  the  sheriff,  upon 
the  execution  against  the  firm,  and  plaintiff  was  not  entitled  to  hold 
the  same. 

Phfllips  V,  Whseleb 906 


e€uem^tti  owned  by  corporation  liable  to  sale  under, \    A  right 


granted  to  a  corporation  to  enter  upon  lands  of  another  and  construct 
a  dyke  and  excavate  a  canal,  field  liable  to  sale  under  execution  upon 
a  judgment  against  such  corporation. 

Eyano   Luth.  St.  John  Obfh.  Homb  v.  Buff.  Htdraxtlio 
Assoc Q89 

liability  of  sheriff  for  moneys  eoUeeted  on  — proceedings  to  enforce  pay- 


ment. 

Bee  Shbbiff,  120. 

EzBCUTOR  —  may  resort  to  estate  for  expense  of  legal  counsel.]  Bxecutom 
held  to  be  entitled  to  be  indemnified  from  the  estate  of  tneir  testator 
for  reasonable  charges  for  legal  counsel  incurred  by  them  in  its  man- 
agement. • 

GnjCAN  V.  Oilman 211 


cannot  set  up  debt  due  eetate  as  counter-ekUm  to  debt  due  from  hi/Uk 


persoTuiUy. 

iSM  Contract,  188. 


— ^-^  exhausting  remedy  against. 

See  Joinder,  687. 

examination  by  surrogate  of  claim  of,  against  estate. 

See  Surrogate,  288. 

when  majority  may  act. 

See  WiUi,  211. 

Express  Gompant — ^S^CkiincoN  Carrier,  196. 

False  l^RBrfsssR^  distinction  between  obtaining  property  by,  and  lctre«n§. 

See  Crdcinal  Law,  696. 

Fire  Insurance — See  Insurakce,  591. 

Fectureb — owner  of  real  eetate  entitled  to  fixtures  erected  by  trespasser. 

See  Reai.  Estate,  298. 
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FoRBCL08UBB~&y  odvirUumerU^-wiU  bent  aM$for  fl'aud.]  Eqaitj 
will  relieve  against  and  set  aside  foredosnre  proceedings  by  advertise- 
ment, whenever  by  any  frand,  mistake,  deceit  or  onfair  contrivance 
or  practice,  or  bad  faith  in  conducting  them,  the  rights  of  the  mort- 
gagor or  of  subsequent  incambrancers  have  been  injuriouslvaflfected 
upon  the  same  grounds  that  would  authoriie  a  foreclosure  bj  action 
to  be  opened. 

SouLB  «.  Ludlow d4 

2. ,  failure  to    give   notice  — junior  mortgckiee,]    Plaintiff  held  a 

mortgage  which  had  been  assigned  to  him  by  G.,  the  mortgagee.  The 
mortgage  was  on  record,  but  the  assignment  was  not.  The  holder  of 
a  prior  mortgage  foreclosed  the  same  by  advertisement,  serving  notice 
npon  G.  bnt  not  on  the  plaintiff,  thongh  he  knew  of  the  assignment  to 
plaintiff  from  G.  Held,  that  the  omission  to  serve  was  a  practical 
fraud  on  plaintiff  which  would  equitably  entitle  him  to  come  in  and 
redeem.  The  service  on  G.  was  not  a  compliance  with  the  spirit  of 
the  statute.  The  recording  acts  were  not  designed  to  facilitate  or 
cover  frauds  but  only  to  protect  bona  fide  mortgagees  and  grantees 
for  value.  lb. 

8. ,  mortgagee's  collateral  security.]  The  junior  mortgage  was  col- 
lateral to  another  security.  Held,  that  the  holder  would  be  compelled 
to  first  exhaust  the  principal  security  before  he  could  claim  any 
equitable  relief  under  the  mortgage,  lb. 


collection  of  rents  pendente  lite. 

See  CoNTBicrr,50. 

counter-claim  in  action  for. 

See  Eyidencs,  96. 

FoBOSD  Inbtruiobnt — title  to  maney  obtained  on,  doe»  not  tett  i»  tran^ 
feree  not  parting  with  value. 

See  Titus,  148. 

Former  Adjubicatiok — Juriadiction  of  Juetice^e  court.  Coita.]  Plaintiff 
brought  action  in  a  justice's  court.  Defendant  objected  to  the  juris- 
diction of  the  justice  on  the  ground  that  the  accounts  between  the 
parties  exceeded  $400.  The  justice  dismissed  the  action  on  that 
ground.  In  an  action  brought  in  the  Supreme  Court  upon  the  same 
claim,  Iield,  (1)  that  the  decision  in  the  justice's  court  was  the  law  of 
the  case  upon  the  question  of  the  jurisdiction  of  that  court ;  (2)  that 
defendant  could  not  set  up  that  that  court  erred  in  its  decision,  and  (8) 
that  plaintiff  was  entitled  to  costs  upon  a  recovery  of  $88.50,  although 
the  mutual  accounts  were  less  than  $400. 

Kirk  v.  Blabhfield (MI9 

token  evidence  of,  adminible  —  as  to  validity  of  patent. 

See  Evidence,  529. 

Fraud — uhen  ereditar  cannot  have  relief  against  fraud  of  dMorA  Where 
a  party  has  been  privy  to  and  assented  to  a  transaction  which  may  be 
treated  as  fraudulent  as  to  creditors  he  cannot  impeach  it  on  that 
ground.  Accordingly,  where  H.,  with  the  knowledge  and  consent  of 
3.,  used  moneys  borrowed  by  him  of  S.  to  erect  a  buOding  on  the  prop- 
erty of  his  wi^e  ;  hdd,  that  the  property  of  the  wife  was  not  liable  for 
sudi  inaeotedness  of  H. 

ScHOLEYD.  Worcester • 574 

wTuU  sufficient  for  attachment . 

See  Attacbmkst,  74. 
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Fbaud —  O&nHnued. 

'    rstduion  of  e&ntraU  for. 

See  GoNTRACT,  884 


of  direetort  of  corporation  no  drfenee  to  aeHon  to  reeotter  iubecrip- 


tiontoetoek, 

See  GoRPORATiOK,  581. 

— ^—  promieeory  note  procured  by. 

See  NsaoTiABLB  Ihstruiodit,  497. 

«0A«n  drfenee  offi-emd  in  principal  eontraU  anoMbie  to  eurety. 

See  SxjBBTTBHiP,  485. 

Fraudtjlent  ConrrKYAHCZ—who  cannot  aitcuik.]  The  wife  of  L.  died, 
seised  of  real  estate.  After  her  death,  L.  claiming  to  own  the  fee  to 
such  estate,  but  having  title  onlj  as  tenant  by  the  cartesy.  conveyed 
to  defendant.  Hddy  that  the  defendant  could  not  set  up  against  the 
heir  at  law  of  the  wife,  that  the  real  estate  was  purchased  with  money 
of  L.,  his  wife  taking  title  in  fraud  of  his  creditors. 

ZUfMBRMAN  «.  SCHOBNFBLDT 142 

2.  tpartiee — who  n^tt  neceeeary  —  wmer  of  objection  te.]     In  an 

action  by  the  heir  at  law,  to  have  defendant's  claim  of  ownership  of 
the  fee  declared  invalid  as  a  cloud  on  the  title,  A«M,(1)  that  L.  was  not 
a  necessary  party,  and  (2)  if  he  was,  the  question  of  defect  of  parties 
oould  only  be  raised  by  demurrer.  lb. 

-*— —  parties  in  action  to  eet  aaide. 

See  Parties,  291. 

8.  ,%Dhat  is,  as  to  euhseauent  creditors.]    L.  intending  to  go  into  bosi- 

ness,  but  not  being  In  deot  at  the  time,  made  a  voluntary  conveyance 
of  his  property  to  another  with  the  intent  of  secoring  it  from  the  oon- 
tingeneies  of  his  proposed  business.  The  conveyance  was  not  put  on 
recoi;^  o'  publicly  known,  and  L.  kept  possession  of  the  property. 
Held,  that  the  conveyance  was  Iraadulent  and  void  as  to  subsequent 
creditors  of  L. 

Hawlbt  v.  Sackett 822 

4. ,  unehartged  poeeeseion  only  invaUdatci  sale  of  personal  property  as 

to  creditors  a7id  purchasers  in  good  faith.]  The  provision  of  the  statute 
avoiding  a  sale  of  personal  property  for  non-change  of  possession 
is  only  in  favor  of  creditors  or  purchasers  in  good  faith,  and  does 
not  apply  to  the  holder  of  a  lien  given  to  secure  past  indebtedness. 

American  Silk  Works  d.  Salomon 853 

of  trust  estate  by  trustee,  when  valid. 

See  Trust.  849. 

Fravdulsnt  Representations  ^  what  are  such.]  Defendant,  as  part  of 
the  purchase-money  for  personal  property,  gave  plaintiff  the  note  of  H., 
which  plaintiff  took  upon  defendiant's  representation  that  H.  had  two 
farms  and  only  $3,000  debts,  and  that  H.  was  as  good  as  M.,  a  person 
reputed  to  be  pecuniarily  well-off.  At  the  time  there  were  upon  the 
farms  of  H.,  which  were  worth  $15,000,  mortgages  to  the  amount  of 
$12,000,  and  H.  was  otherwise  indebted  $3,000.  Eight  months  after- 
ward, when  the  note  became  due,  a  judgment  against  H.  was  obtained 
and  an  execution  issued  thereon  was  returned  nulla  bona.  Defendant 
refused  to  indorse  or  guaranty  the  note  when  he  gave  it  to  plaintiff. 
About  the  same  time,  defendant  disposed  of  other  notes  of  H.,  to  other 
persons,  making  similar  representations.  Held,  sufficient  to  )U8tify  a 
jurv  in  finding  that  the  representations  made  by  defendant  were  false 
in  fact,  and  that  defendant  knew  of  their  falsity. 

BLiNasRLAND  V.  Bbnnbtt 446 
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FrA^XTDULBNT  RSPRB8ENTATI0NS  — Cbn<iniMc{. 

2. ,  evidence  — reptttaiion  ae  to  pecuniary  rstp&mibUity.']    PUdntijB^ 

while  testifying  in  his  own  behalf,  was  asked  if  M.  was  repated  to 
have  wealth.  Held,  proper  upon  the  question  of  the  falmt/  of  the 
lepresentations  made  as  to  the  responsibility  of  H.  lb. 

Good  Faith — near  relationship  alone  not  ondenee  of  want  of. 

See  Eyidbncb,  849. 

when  holder  in,  of  negotiable  instrument  protected. 

See  Nbgotiablb  Instruksnt,  020. 

on  payment  of  mortgaffe  in  fuU^faUwre  to  demand  deUioery — pni- 


eumption  of  bad  faith. 

See  Payment,  855. 

Habeas  Corpus  — proceedings  of  Oyer  and  Terminer  cannot  be  renofeed  by. 
Statutory  construction  —  2R.S.  568.  §  22 — "  competent  eourt,"  Orim- 
inal  law — cumulative  sentences.]  An  indictment  against  T.  chaived  in 
different  ooants  varions  misdemeanors  of  the  same  character,  ne  was 
at  the  New  York  Oyer  and  Terminer  convicted  and  receired  a  sepa- 
rate sentence  imposing  fine  and  imprisonment  upon  each  count  —  the 
terms  of  imprisonment  succeeding  each  other.  Having  completed  the 
term  of  imprisonment  and  paid  the  fine  imposed  by  one  sentence 
he  sued  out  a  habeas  corpus  for  his  release.  Jaeld,  that  upon  the  pro- 
ceeding by  habeas  corpus  the  question  whether  the  power  of  the 
Oyer  and  Terminer  in  rendering  judgment  had  been  exceeded  could 
not  be  examined.  The  term  "competent  tribunal"  in  the  statute 
relating  to  Jiabeas  corpus  proceedings  (2  R.  S.  568,  §  22)  means  a  tri- 
bunal having  jurisdiction  of  the  subject-matter  and  of  the  person.  The 
decisions  of  such  a  tribunal  in  a  criminal  proceeding  properly  before 
it  cannot  be  reviewed  upon  habeas  corpus  upon  the  ground  that  it  has 
in  its  action  exceeded  its  jurisdiction.  The  only  exception  made  by 
the  statute  is  in  favor  of  persons  in  custody  by  virtue  of  civil  procese. 

People  ex  rel.  Tweed  e.  Lisoomb ', 253 

2.  ,  pleading  duplieity  in.]  Held,  also,  that  the  presentation  of  sev- 
eral charges  in  one  indictment  did  not  render  the  piooeedingB  and 
conviction  void.  lb. 

8.  ,  competency  of  jury."]    Beld,  further,  that  the  question  of  the 

competency  of  the  jury  at  tlie  trial,  or  the  non-allowance  to  the  prisoner 
of  the  legal  number  of  peremptory  chMlenges,  could  not  be  reviewed 
on  proceedings  by  habeas  corpus.  lb. 

HiOBTWAT — duty  of  Justice  of  the  peace  — Jury  Judges  of  law  and  faets.'\  In 
proceedings  for  re-assessment  of  damages  for  laying  out  a  hignwmy 
the  duties  of  the  justice  of  the  peace  are  mainly,  if  not  wholly,  minis- 
terial ;  the  jury  are  the  judges  of  both  the  law  and  the  facts,  and  their 
verdict  will  be  reviewed  only  in  case  of  manifest  irregularity  in  pro- 
ceedings, or  of  clear  violation  of  principle  in  the  assessment  of  dLam- 
ages. 

PbofiiB  «z;  r02.  Van  Sickle  e.  Eldbibob 90 

3. ,  record   of  highway  by  user  not  oondusive.]    The   record  of   a 

highway  made  under  tne  provisions  of  the  statute  which  makes  it 
the  duty  of  commissioners  to  cause  to  be  ascertained,  described  and 
recorded  roads  which  have  been  used  as  public  highways  for  twenty 
years ;  held^  not  conclusive  on  the  point  that  the  road  was  a  highway. 

Cole  «.  VanKburen 480 


damages  for  opening,  to  owner  of  minerals  m  soU. 

See  Estate,  20. 
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HcsBASD  —  tMonep  hy  the  curtesy  not  abrogated  by  etaiiUei  rdating  to  ma/t" 
riedwnnen. 

See  Tbnancy  by  thb  Cxjbtbst,  143. 

Ihdiah  RssEBYATioif  —  ^otM  rdoHng  to. 

See  STATtrroRT  Gonstbuottoh,  00S. 

Indicthxmt  — for  perjvry — duplicity  in. 

See  Criminal  Vlbadjsb,  206. 

Iin>0R8B]CBNT — by  partner,  tehen  U  doee  not  bind  firm. 

See  Partnership,  658. 

Infancy — mc^rried  infant  fetnale  cannot  devise  real  estate — statutory  con- 
strttetion.]  The  provisioa  of  Laws  1848,  chap.  200,  amended  hy  the 
Laws  18^,  chap.  875,  that "  anv  married  female  may  lake  *  •  • 
and  convey  and  devise  real  and  personal  property/'  does  not  aathor- 
ise  a  ma^ed  female  infant  to  devise  real  estate. 

ZiMMERHAN  V,  SCHCKNFELDT 143 

Inhbritancb — liability  €f  d&oisees  of  estate  for  debts  of  testator — share  of 
posthumous  child.l  The  share  which  an  after-horn  child,  unprovided 
for  by  a  will,  takes,  h^ld  to  be  within  the  spirit  of  the  statute  (1  R.  B. 
65,  §  49,  etc.),  subjected  to  the  payment  of  the  testator's  debts  ratably 
with  the  shares  of  the  devisees  under  the  will. 

RocKWBLL  V,  Gbery 687 

2. ,  apportionment  of  burden!]     Where  lands  devised  to  different 

persons  are  subjected  to  the  payment  of  the  testator's  debts,  the  true 
basis  of  apportionment  is  the  value  of  the  respective  parcels  at  the 
time  of  the  death  of  the  testator.   lb. 

liability  of  devisee  for  debt  of  testator. 

See  Joinder,  687. 

Injunction  —  to  restrain  use  of  stimame. 

See  Tradb-mare,  188. 


ioUl  not  be  granted  to  restrain  incorporation  of  vUlage. 

See  Villages,  818. 

Insfbction  ov  BooKA^order  for,  to  enable  expert  to  testify  as  to  valve 
ofboohJceepei's  services,  not  allowMe. 

See  Practice,  848. 

Insurance — l^e  policy — conditions — renewal  of  lapsed  policy.  Estoppel 
— retention  of  premiums  on  void  policy. ]  A  life  insurance  policy  con- 
tained provisions  that  if  any  false  statements  were  made  in  the  appli- 
cation, or  if  there  should  be  any  default  in  the  payment  of  premiums 
to  become  due,  etc,  the  policy  should  be  void,  ana  the  premiums  paid 
forfeited  to  the  company.  There  was  a  failure  to  pay  several  pre- 
miums, whereby  the  policy  lapsed.  While  the  person  whose  life  was 
insured  was  in  her  last  sickness,  plaintiff,  who  was  interested  in  the 
policv,  applied  to  have  it  restored,  and  upon  his  giving  a  certificate 
which  falsely  stated  that  she  was  "  equally  well  and  in  as  good  assur- 
able  condition  as  when  examined  for  assurance,  not  having  been  sick 
since  that  time,"  and  the  payment  of  the  back  premiums,  the  policy  was 
renewed.  The  person  wnose  life  was  insured  died  a  few  days  there- 
after. Upon  proof  of  death,  the  company  refused  topay  the  amount 
of  the  policy,  but  did  not  return  the  premiums.  Beld,  in  an  action 
upon  the  policy,  (1)  that  the  company  were  not  liable,  and  (3)  that  the 
fUlnre  to  return  the  premiums,  upon  discovery  of  the  true  facts,  wag 
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JtmCRAKCB — Continued, 

not  a  Tstiftcatlon  of  tlie  oontnust  of  renewal  so  as  to  eelop  the  oom- 
pany  from  setting  ap  the  invaliditj  of  tlie  policj. 

Habris  v.  EquiTABLB  hirn  Absub.  Soc lOB 


2. ,life  policy  —  GondUum  abiding  poHcy.     Waiver — tDhat  i$  neiA 

A  life  insurance  poUey  contained  a  proTinion  tbat  If  the  inenrea 
should,  without  the  written  consent  of  the  insurer,  **  between  the  Ist 
of  July  and  1st  of  NoTember,  visit  those  parts  of  the  United  Statea 
which  lie  south  of  the  southern  boundaries  of  Viiginia  and  Rentuckj, 
this  policy  shall  be  void."  The  insured  had  a  permit  allowing  him 
to  remain  south  until  July  1.  He  remained  after  tbat  time.  On  the 
27th  of  October,  when  the  premium  on  the  policy  was  due,  an  agent  of 
the  insured  tendered  it  to  the  insurer.  The  oue  in  charge  of  the  office 
of  the  insurer  demanded  an  additional  premium  on  account  of  the 
insured  being  south,  and  promised  to  keep  the  policy  alive  until  the 
next  day,  to  enable  the  agent  to  oommunicate  with  one  interested  in 
the  policy.  The  next  day  an  agent  tendered  the  amount  of  the  pre- 
mium and  additional  premium,  which  was  refused  on  the  gfronnd 
that  the  policy  had  lapsed  by  reason  of  non-payment  of  the  premium 
and  extra  risk.  Held,  (1)  that  by  reason  of  the  insured  remaining 
south  after  the  time  permitted,  the  condition  of  the  policy  was  broken 
and  the  policy  void,  and  (2)  that  the  acts  of  the  insurer  did  not  amount 
to  a  waiver  of  the  condition. 

EvANB  e.  Untted  States  Life  Ins.  Co 881 

8.  ,  life  policy — eonditume — forfeUure.'l    An  application  for  a  life 

insurance  policy  contained  an  inquiry  whether  the  applicant  had 
various  diseases  named,  "or  any  serious  disease,"  to  which  the 
answer  was  "  no."  The  policy  contained,  provisions  making  it  void 
in  case  the  answers  to  the  application  were  not  in  all  respects  true. 
Heldy  that  upon  conflicting  evidence  it  was  a  question  of  fact  for  the 
jury  whether  sunstroke  and  pneumonia  were  serious  diseases  within 
the  meaning  of  the  policy,  etc. 

Boos  V.  World  Mut.  Life  Ins.  CJo 8M 

4.  ,  agency  —  when  inmirer  estopped  by  acts  of  agent.]    The  agent  of 

the  insurance  company,  receiving  the  application,  told  the  applicant 
that  it  was  not  necessaiy  to  state  that  he  had  had  a  sunstroke,  in  the 
application.  Held,  thst  the  company  were  estopped  from  setting  up 
that  such  omission  to  state  was  a  breach  of  tne  condition  of  the 
policy.  lb. 

5.  ,  pleading  —  breach  of  warranty  in  insurance  eentraet  mutt  h€ 

ofiferred.]  In  respect  to  the  necessity  of  pleading  and  proving  a  breach 
of  warranty  in  an  action  on  an  insurance  policy,  the  court  held, 
'*  although  there  is  some  conflict  in  the  decisions,  we  are  of  oplnioa 
that  in  order  to  avoid  a  policy  on  the  ground  of  a  breach  of  warnuity, 
such  breach  must  be  averred  and  proved."  lb. 

6. ,  fire  policy  —  conditions  in.    Agency  —  notice  to  agent.    Waiter  — 

authority  of  agent  to  make.]  A  fire  insurance  policy  contained  a  pro- 
vision that  in  case  of  loss  notice  to  the  company  should  be  forthwith 
given,  and.  ^'  within  twenty  days  after  the  loss,"  a  particular  6tate> 
ment,  etc.,  should  be  delivered,  and  another  provision  that  nothing 
less  than  a  written  agreement,  signed  by  an  officer  of  the  company, 
should  operate  as  a  waiver  of  anv  condition.  The  holder  of  the  policy, 
before  the  expiration  of  twenty  days  after  a  loss,  went  to  a  local  agent 
of  the  company,  who  had  previously  been  permitted  by  the  company 
to  receive  proofs  of  loss,  for  the  purpose  oi  furnishing  the  particular 
statement,  etc.,  required,  and  was  told  by  such  agent  to  wait  until  the 
adjuster  of  the  company  came  around,  in  consequence  of  which  the 
policy-holder  did  not  furnish  the  statement  within  twenty  days.  Heid, 
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IirauR  ANCB — Oaniinued,  '*««• 

that  the  afi^ent  had  authority  to  waive  the  condition  of  the  policy,  and 
that  his  direction  to  the  policy-holder  constituted  a  waiver  which 
bound  the  insurance  company. 

Van  Allen  v.  Farmebs'  Joint-btogk  In6.  Go 501 

when  principal  hawnd  by  miHake  of  agent  directing  cancellation  of 


fire  insurance  policy. 

See  Agency,  800. 

Interest  —  when  aUowdble  on  legacv.']  Interest  upon  a  legacy  charged 
upon  land  yielding  profits  hM  allowable  although  the  legacy  was  not 
demanded  when  due. 

LoDER  f).  Hatfield 3d9 

Intoxication  —  not  negligence  per  se. 

See  Negligence,  92. 

intoxicated  paeeenger  entitled  to  safe  carriage. 

See  Nbgliqencb,  585. 

Joinder — of  pariiee — joint  and  several  lialnlity.]  Although  the  rule  is 
that  a  separate  action  cannot  be  maintained  against  partners  upon  a 
partnership  contract,  where  two  persons  not  partners  are  jointly  and 
severally  liable,  an  action  will  lie  against  either,  or  after  his  death, 
against  his  personal  representatives. 

6PEYERS  «.  FlSK 197 

2. ,of  causes  of  action  —  in  action  against  stockholder  and  trustee 

of  corporation,]  In  an  action  upon  a  debt  due  from  an  insolvent 
corporation,  the  complaint  alleged  that  defendant  was  liable  as  a  stock- 
holder to  the  extent  of  his  stock  by  reason  of  the  non-filing  of  a  cer- 
tificate as  to  payment  of  capital  stock  required  by  Laws  1848,  chap. 
40,  §  11 ;  and  also  liable  as  trustee  by  reason  of  failure  to  publish  report 
n^quired  by  Laws  1848,  chap.  40,  g  19.  Held,  that  the  causes  of  action 
were  properly  joined. 

Wiles  v.  Sutdam 292 

8. ,  of  parties — heir  and  devisee  —  liability  of  devisees  of  real  estate 

for  debts  of  testator.]  The  joining  of  devisees  under  a  will  with  the 
beir  at  law,  in  an  action  by  the  creditor  of  an  estate  to  reach  the  real 
estate  of  a  deceased  debtor,  held  proper  where  the  complaint  averred 
that  the  property  descending  to  the  heir  at  law  was  insufficient  to 
pay  the  indebtedness  to  plaintiff. 

Rockwell  v.  Gbsrt 687 

4.  ,  exh justing  remedy  against  personal  representatives.]  The  com- 
plaint in  such  an  action  alleged  that  the  plaintiff  had  recovered  a 
judgment  against  the  executors  of  the  deceased,  upon  which  nothing 
had  been  realised;  that  an  accounting  in  which  the  judgment  was 
recognised  as  an  indebtedness  had  been  had  before  the  surrogate,  and 
that  nothing  remained  in  the  hands  of  the  executors  except  a  dis- 
puted claim,  which  was  in  litigation.  Held,  a  sufficient  allegation 
that  plaintifiTs  remedy  against  the  executors  was  exhausted.   lb. 

5. ,  assets  acquired  after  suit  bro%ight.]   Heldt  also,  that  a  realization 

upon  the  disputed  claim  by  the  executors,  subsequent  to  the  com- 
mencement of  plaintiff's  action,  would  not  operate  to  defeat  such 
action.  lb. 

6.  ,  limU  of  amount  of  judgment,]    Held,  further,  that  the  recovery 

by  plaintiff  would  be  limited  by  the  amount  of  judgment  recovered 
against  the  executors,  notwithstanding  they  showed  themselves  enti- 
tled to  a  larger  recovery.  lb. 

<  non-joinder  of  wife. 

See  Covenant,  42. 
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fni»f(rinder  ofcauui  of  actum. 

/See  Plsadtno,  648. 

Joint  Debtors — etattOei  of  limitaHon. 

See  Statute  of  Limitation,  160. 

Joint-stock  Associations — are  partnerehipe. 

See  Partnbbship,  22. 

JxjDQUEST — mtut  be  final  and  docketed  to  euatain  action  0ik 

See  Action,  127. 

against  deeeaeed  person  — priority  of 

See  Adionistratob,  640. 

uihen  eubmietion  to  arUbration  extinffuiehee. 

See  Abbitsation, 


—  exeeutu>n  on  judgment  not  entered  invalid  and  not  made  valid  if 
avbeequent  entry. 

See  ExucxjTiON,  453. 

—  limit  of  amount  of. 

See  JoiNDEB,  687. 

amendment  of — changing  personal  Judgment  to  one  in  repreecntaUvc 


eapacity. 

See  Recbivxb,  623. 

—  irregular  cannot  he  impeached  hy  junior  creditor. 

See  Sbbyicb,  660. 


tUle  to  judgment  in  name  of  aseignor  for  benefit  ofcreditore. 

See  Title,  160. 

JxTBiSDiCTiON — criminal  law,  whai  court  of  special  seeeions  of  the  peace  for 
county  of  New  York  has  of  miedemeanore — statutory  eorulruction.^ 
The  provision  of  Laws  1855,  chap.  387,  g  5,  that  "the  court  of  Bpecial 
sesaions  of  the  peace  in  and  for  the  county  of  New  York  shall  have 
power  to  hear,  determine  and  punish  according  to  law  all  complaints 
for  misdemeanors,  and  shall  possess  exclusiye  jurisdiction  thereof," 
etc.,  held  to  apply  only  to  misdemeanors  prosecuted  by  complaint,  and 
not  to  those  prosecuted  by  indictment  and  a  conviction  by  the  Court  of 
Oyer  and  Terminer  in  said  county  upon  an  indictment  for  a  misdemea- 
nor. ?ield  valid. 

People  ex  rel.  Tweed  v.  Liscomb 2S8 

2.  ,  of  foreign  eorpora/tion    acquired   by  service  on    an   officer 

thereof  in  this  State.  Gonstitution<u  law — Jegislature  may  prescribe 
form  of  action.']  Under  the  common  law,  jurisdiction  of  a  toTtngn 
corporation  could  not  be  acquired  by  the  service  of  process  QppQ  ^^n 
officer  thereof  in  this  State.  Under  the  Code,  however,  jurisdictioti 
may  be  acquired  by  personal  service  on  the  proper  officer,  and  such 
service  is  equivalent  to  personal  service  on  a  non-resident  natural 
person.  An  attachment  against  property  is  not  required  to  be  issued, 
it  is  within  the  power  of  the  legislature  to  authorize  a  suit  against 
a  foreign  corporation  in  personam,  and  such  power  is  not  limited  to 
the  allowance  of  actions  in  r*tm  only.  There  is  nothing  constitutional 
or  fundamental  in  the  method  of  procedure  in  an  action. 

Babnett  v.  Chicago  and  Lake  Huron  R  R.  Co 85B 


county  court  has,  of  action  on  contract  against  married  toyman. 

See  Action,  312. 
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of  ntrrogate. 

See  ADMnasTBJLTOR,  640. 

ofupeeial  motion. 

See  Practice,  806. 

eoruent  eon/ere — conflict  of. 

See  Sheriff,  130. 

in  ttatuiory  proceedings  —  wIuU  eseential  to. 

See  STATxrroRY  PROCEEDiNaB,  164. 

10^at  i$  not  question  of  title  otuting  jitstiee^e  court  of. 

See  TuRKFiKB,  458. 

Jury — judges  of  law  and  fact  in  hightoay  eases. 

See  Highway,  20. 

JoBTiCB  OF  THE  Peacb — dutjf  ofin  assessment  for  highway  opening. 

See  HiOHWAY,  20. 

Justice's  Court — decision  of,  not  appealed  fl^nn,  the  law  of  the  case. 

See  Former  Ai>judicatior,  509. 

what  is  not  question  of  title  ousting,  of  jurisdiction. 

See  TuRNPiKB,  458. 

Lakdlord  and  Tenant  —  what  does  not  amount  to  renewal'of  lease  by 
tenat^ — surrender. 

See  Lease,  451. 

liability  of  landlord  for  injury  to  stranger  from  neglect  to  repair. 

See  Negligence,  135. 

Larceny — obtaining  property  by  trick — distinction  between  larceny  and 
obtaining  property  by  false  pretense. 

See  Criminal  Law,  696. 

Lateral  Support  —  right  to,  of  adjoining  owners  of  land 

See  Easement,  420. 

Lease  -^  what  does  not  amount  to  evietion.  Statutory  construction  —  Lau>s 
of  1860,  chap.  845,  when  not  available  as  defense  to  action  for  rent.\ 
Defendant  hired  a  house  from  plaintiff,  agreeing  in  the  lease  to  make 
necessary  repairs,  and  there  was  no  covenant,  on  the  part  of  the 
landlord,  to  repair.  The  roof  of  the  house  leaked,  and  the  walls  were 
so  damp  as  to  create  sickness  in  defendant's  family,  causing  him  to 
abandon  the  premises.  HM,  that  this  did  not  amount  to  an  evic- 
tion authorizing  the  tenant  to  abandon,  and  he  was  liable  for  rent 
after  such  abandonment.  Held,  also,  that  the  provisions  of  Laws 
1860,  chap.  805,  would  not  avail  as  a  defense  to  tenant. 

Trubsdell  v.  Booth 879 

2.  ,  what  does  not  amount  to  renewal  of,  by  tenant  —  surrender  ofl 

Defendant  leased  premises  for  three  years  with  privilege  of  two  years 
more  at  same  rent.  He  occupied  thepremises  fifteen  months,  when  he 
left  the  same  in  possession  of  one  K.,  with  the  landlord's  knowledge. 
K.  continued  to  pay  rent  until  the  expiration  of  the  three  vears  and 
occupied  the  premises,  paying  rent  for  about  four  months  longer. 
When  he  left,  he  delivered  the  key  \q  the  landlord,  who  accept^  it 
and  within  two  years  relet  the  premises.  Held^  (1)  that  the  only 
obligation  defendant  assumed  was  the  rent  for  the  term  of  three  vears ; 
he  was  not  bound  by  the  acts  of  &.  in  remaining  longer,  and  such 
remaining  did  not  operate  to  Q^end  the  lease  as  to  defendant ;  and  (2) 
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that  acceptance  of  the  key  and  re-renting  the  premises  worked  a  legal 
surrender  and  terminated  the  lease. 

Moore  v.  McCarthy 451 

Leo  ACT — bequest  over  of  unexhausted  principal  valid.^  A  l>eqne8t  of  the 
income  of  a  fund  and  so  much  of  the  principal  as  the  beneficiarj  should 
need  for  her  suitable  maintenance,  and  whatever  might  remain  after 
her  death  to  her  children,  ?ield  valid  and  the  bequest  over  not  repugnant. 

Bkll  d.Warn 601 

when  interest  on  aiUnoable, 

See  Interest,  220. 

statute  of  limitation  in  <iction  against  devisee  of  land  charged  with 

payment  is  ten  years. 

See  Statute  of  Limitation,  229. 

when  it  does  not  lapse. 

See  Will,  229. 

Levy  —  when  sheriff  not  liable  for  wrongful. 

See  Execution,  467. 

Libel — truth  of  statement  a  bar  to  aetian.]  In  a  civil  action  for  libel  where 
the  truth  of  the  alleged  lii>el  is  pleaded  in  iustification  it  may  be 
proved  as  a  complete  bar,  and  in  such  case  the  motives  with  which 
the  publication  was  made  are  not  material. 

Joannes  o.  Jennings 188 

Lien  —  haw  far  wxHd  against  merchandise. 

See  Bailment,  29. 

mechanicf^. 

See  Mechanics'  Lien,  810. 

Life  Insurance — condition  awfiding  policy  —  waher. 

See  Insurance,  881. 

conditions  in  policy. 

See  Insxtrange,  864. 

Limitation  of  Action — one  year  statute  of  limitation  does  not  apply  to 
fraudulent  acts  of  sheriff. 

See  Statutes  of  Limitation,  888. 

Lib  Pendens  —  in  ejectment »  notice  only  to  defendant  and  those  claiming 
under  him.]  Plaintiff  brought  an  action  of  eiectment  against  B.  to 
recover  possession  of  certain  premises,  and  filed  a  lis  pendens. 
I>efendant  afterward  leased  the  premises  of  N.,  and  occupied  the 
same,  in  no  way  holding  under  B.  Held,  that  the  lis  pendens  was  not 
notice  to,  and  did  not  bind  defendant. 

Thobcpson  t).  Clark 610 

2. ,  to  whom  notice.    Ejectment  —  against  whom  not  maintainable.] 

A  Us  pendens  only  relates  to  and  affects  voluntary  alienations  by  the 
defendant  pending  the  action,  and  has  nothing  to  do  with  parties  assert- 
ing rights  independent  of  and  adverse  to  that  of  defendant.  Accord- 
ingly, held,  that  one  acquiring  title  to  real  estate  under  a  comptroller's 
deed  upon  a  sale  for  taxes  was  not  bound  by  the  foreclosure  of  a  mort- 
gage given  by  a  former  owner  of  such  real  estate,  and  that  the  pur- 
chaser at  the  foreclosure  sale  could  not  maintain  ejectment  against 
the  holder  of  the  tax  title  in  possession. 

Becker  v.  Howard 008 

Long  Account  —  what  is  not,  authorizing  compulsory  rrferenee. 

Su  Reference,  348. 
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Lunatic  —  C(mtraet  of.]  Where  an  attorney  was  retained  by  a  person  who 
had  been  insane  a  number  of  years,  to  institute  proceedings  to  super- 
sede a  commission  of  lunacy,  and  the  attorney,  who  had  Known  the 
insane  person  for  a  long  time,  and  knew  him  to  be  insane,  and  his 
mental  condition  not  improved,  commenced  proceedings  without  con- 
sultation with  the  committee  of  the  lunatic  or  any  member  of  his 
family,  and  the  proceedings  were  unsuccessful.  Meld,  (1)  that  there 
was  no  contract  for  the  services  of  the  attorney  which  could  be 
enforced  against  the  lunatic's  estate,  such  services  not  being  for  the 
benefit  of  the  lunatic ;  and  (2)  that  the  court  would  not,  as  a  matter 
of  discretion,  allow  the  attorney  any  sum  whatever  in  payment  for 
his  services. 

Matter  of  Bbckwith ', 13 

2.  ,  costs — when  not  aUotoed  in  pi*oeeedings  to  supersede  commission 

of  lunacy.]  In  such  a  case  the  ouestion  of  ^ranting  or  refusing  costs 
rests  in  the  sound  discretion  of  the  court,  and  they  will  not  be  granted 
unless  the  proceedings  are  for  the  benefit  of  the  lunatic,  and  are 
instituted  and  prosecuted  fairly  and  in  good  faith.  lb. 

MAiiiCB — ufant  of  probable  cause  —  denial  of  malicious  intent. 

See  Slander,  605. 

Mandamus — proper  to  restore  member  of  corporation  to  rights  as  such,] 
Mandamus  is  the  proper  remedy  to  restore  a  member  of  a  corporation 
formed  under  the  statutes  of  this  State  for  benevolent  purposes  to 
the  rights  of  membership,  of  which  he  had  been  unlawfully  deprived. 

People  ex  rd.  Dotlb  «.  N.  Y.  Ben.  Soc.  of  Op.  Masons 85 

proper  to  compel  board  to  revise  assessments  in  New  York  dty  to  act. 

See  Naur  York  Citt,  129. 

when  proper  to  ejtforee  audit  of  claim  by  town  auditors. 

See  Town,  874. 

Marine  Court — Laws  1872,  chap.  629,  §  3,  and  1874,  t^hap.  545,  %  4»  author^ 
iting  trantfer  of  causes  to,  unconstitutu^iuU, 

See  Ck)N8TiTUTiONAL  Law,  186. 

— —  dork  of  when  not  entitled  to  extra  compensation. 

See  Officer,  151. 

Mabbiagb  —  offemaie  revokes  wUl,  notwithstanding  antenuptial  contract. 

See  Will,  612. 

Married  Woman — contract  of —  what  does  not  charge  her  separate  estate.] 
Defendant,  a  married  woman,  living  with  her  husband,  gave  written 
orders,  signed  by  her,  to  plaintiff,  a  grocer,  like  the  following : 
"Please  let  the  bearer  have  (naming  the  articles  and  value)  and  I 
will  pay  you."  Defendant  had  separate  property.  Goods  were  pro- 
cured on  the  orders  for,  and  used  in  the  support  of,  defendant's  family. 
Held,  that  defendant's  separate  estate  was  not  chargeable  for  the  goods 
procured. 

Baeen  v.  Harder 440 

2.  ,  contract  by  —  what  is  not  charge  on  separate  estate.]    A  married 

woman,  living  with  her  husband  and  children,  for  which  the  hus- 
band ordinarily  provided,  promised  to  become  responsible  for  provis- 
ions to  be  f  umisiied  for  the  support  of  the  family.  She,  at  the  time, 
stated  that  she  owned  certain  separate  property,  and,  after  the  debt 
was  contracted,  promised  to  pay  it.  Hwi,  that  not  having  made  the 
debt  a  charge  on,  and  it  not  being  for  the  benefit  of,  her  separate 
estate,  such  estate  was  not  liable  therefor. 

Weir  v.  Groat, ,  444 
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Married  Wouax  ^  Continued. 

8. ,  token  fhe  may  not  maintain  action  for  eermcee  performed  by  her.^ 

A  married  woman,  living  with  and  keeping  house  for  her  husband, 
and  who  carried  on  no  separate  business  on  her  own  aooount,  went 
to  defendant's  house  and  took  care  of  his  sick  family,  defendant  agree- 
ing to  pay  her  therefor.  Held,  that,  under  the  statute  relating  to  mar- 
ried women,  she  was  not  entitled  to  maintain  an  action  for  such  ser^ 
Tices. 

Beau  «.  Kiah AAi 

'  action  on  contract  of,  not  equitable. 

See  Action,  812. 
married  female  truant  cannot  devise  real  estate. 

See  Intanct,  142. 

—  stattUes  rdating  to,  do  not  abrogate  tenancy  by  the  curtesy. 

See  Tenancy  bt  the  Curtest,  142. 

Master  and  Servant — presumption  that  servant  acts  within  scope  of 
employment.  Paswnger  —  Section  of ,  from  railroad  ear  J]  A  brake- 
man  was  stationed  by  the  defendant,  a  railroad  company,  at  the 
entrance  to  one  of  its  passenger  cars,  with  orders  to  notify  gentlemen 
not  in  charffe  of  ladies  that  such  car  was  reserved,  and  direct  them  to 
cars  forward.  Plaintiff  entered  the  car  after  receiving  such  notice,  and 
was  ejected  therefrom.  HM,  that,  although  the  brakeman,  in  remov- 
ing plaintiff,  exceeded  the  orders  given  htm,  as  he  did  no  more  than 
the  oefendant  had  a  right  to  do  under  the  circumstances,  the  pre- 
sumption was,  that,  in  doing  it,  he  wa8  acting  within  the  scope  of  hie 
authority,  and  a  refusal  to  nonsuit  plaintln,  on  the  ground  that  he 
was  not,  was  proper. 

Peck  v.  N.  Y.  Cen.  &  Hud.  Riv.  R.  R.  Co • 496 

duty  of  servant — when  eontraet  in  conflict  vrith  duty  void. 

See  Contract,  681. 

■■'  negligence  of  master. 

See  Neolioenob,  1. 

Maxdc  —  "  ignorantia  juris  non  cpdcuscUJ" 

See  Mistake,  602. 

Mechanics*  Lien — iohois  not  a  contractor — what  suMdent  statement  in 
iwtice.]  By  Laws  1862,  chapter  478,  section  3,  providing  for  the  filinf  of 
mechanics^  liens  in  Kings  county,  the  notice  of  lien  by  any  one  furnish- 
ing materials  by  virtue  of  a  contract  with  the  owner,  or  with  any  con- 
tractor, is  required  to  state  the  person  against  whom  the  claim  is  made 
and  the  name  of  the  owner  of  the  building.  Defendant,  the  owner  of 
a  lot,  contracted  to  sell  the  same  to  R,  and  agreed  to  advance  moneys 
toward  the  erection  of  buildings  thereon  by  R.,  and  after  the  build- 
ings were  completed  to  convey  the  lot  and  take  back  a  mortgage  for 
the  purchase  price  and  advances.  Held,  that  R.  was  not  a  contiactor 
within  the  meaning  of  the  act,  and  a  notice  of  lien  stating  that  the 
claim  was  for  "  stone  furnished  in  the  erection  of  said  houses,"  etc., 
and  that "  James  H.  Watson  is  the  owner  thereof,"  although  nam- 
ing no  other  person  against  whom  the  claim  was  made,  was  sufficient. 

Riley  v,  Watson 810 

2.  ,  relation  between  owner  and  person  holding  contract  to  purchaxa 

real  estate.]  The  owner  of  real  estate  in  the  city  of  Brooklvn  con- 
tracted to  sell  the  same  to  W.,  W.  agreeing  to  erect  buildings  thereon, 
and  the  owner  to  advance  a  certain  amount  toward  their  erection. 
Upon  their  completion  the  owner  was  to  convey  to  W.  and  receive 
back  a  mortgage  for  the  purchase  price  and  advances.  Plaintiff 
furnished  materials  to  build  such  buildings  to  W.  and  filed  a  lien 
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therefor,  ffdd  ( following  HaH  v.  Wheeler,  1  N.  Y.  Sap.  408),  that 
the  relation  of  owner  and  contractor  did  not  exist  between  the  owner 
and  W.  under  the  act ;  that  the  buildings  were  erected  with  the  per- 
mission of  the  owner,  and  the  property  was  chargeable  with  the  lien 
until  a  deed  was  delivered,  without  regard  to  the  terms  of  the  contract. 

Gates  v.  Whitcohb 841 


purehoier  ai  acUe  under  foreclosure  of  may  set  up  invoHdity  of  prior 


mortgage. 

See  Defense.  885. 

Memoranda — witness  may  refresh  memory  by. 

See  Eyidbnce,  142. 

liERGBR — not  accomplished  against  intention,]  A  merger  can  nerer  be 
accomplished  against  the  intention  of  the  parties  to  the  transaction 
out  of  which  it  is  claimed  to  arise. 

Day  v.  Moonet 38d 

MiBDEiOBANOR  —  disorderly  person. 

See  Disorderly  Person,  0. 

Mistake  —  of  Um — ignorantia  juris  non  excitsat.]  Defendant,  the  father 
of  plainti£rs  wife,  g&ve  her  furniture  and  money  to  buy  furniture, 
which  was  to  be  need  during  her  life,  and,  if  she  died  childless,  the 
f  umitare  given  and  purchased  was  to  go  back  to  defendant.  Plain- 
tiff was  ignorant  of  this  agreement.  The  wife  died  childless.  Some 
time  afterward  defendant  demanded  the  furniture,  and  plaintiff,  after 
deliberation  and  taking  legal  advice,  voluntarily  gave  it  up.  Held, 
that  plaintiff  could  not  recover  back  the  property,  on  the  ground  that 
at  the  time  he  delivered  it  he  was  mistaken  as  to  his  rights,  and  acted 
under  such  mistake. 

Taplin  V,  Wilson 503 

2.  ,  settlement  by  parties  suntained.]     When  there  is  a  disputed 

question  between  two  persons,  and  they  settle  it  voluntarily,  without 
fraud,  and  with  knowledge  of  the  facts,  the  settlement  should  stand, 
although  the  courts  would  have  settled  it  in  a  different  way.  lb. 

8.  — >  moneys  paid  under  mutual  mistake  of  fact  may  be  recovered 
back!\  Plaintiffs  purchased  land  of  defendant  at  a  fixed  price  per 
acre.  By  a  mistake  of  the  surveyor  the  land  was  computed  to  be  sev- 
eral acres  more  than  it  really  was,  for  which  excess  plaintiffs  paid, 
both  parties  believing  the  survey  to  be  correct.  Held,  (1)  that  plain- 
tiffs were  entitled  to  a  return  of  the  excess  paid  ;  (2)  that  it  was  not 
necessary,  in  order  to  do  justice,  to  rescind  the  contract;  and  (3)  that 
a  subsequent  sale  by  defendant  of  other  lands  to  another  party,  at  a 
price  less  than  he  would  have  obtained,  if  the  mistake  had  not  been 
made,  did  not  affect  the  plaintiffs'  right  to  recover. 

Graves  «.  Brinkerhoff 880 

uhon  principal  bound  by  mistake  of  agent. 

See  Agency,  800. 

Mortgage  —  remowUfrom  record  by  special  proeeedinqs — payment  neces- 
sary to  be  shown.]  The  acts  relating  to  thn  discharge  of  mortgages 
from  record  in  certain  cases  (Laws  1862,  chap.  865 ;  1868,  chap.  789 : 
1878,  chap.  551)  are  designed  to  remove  an  existing  incumbrance  which 
has  been  paid  in  fact,  and  not  by  mere  presumption  of  law,  and  In 
proceedings  thereunder  it  is  necessary  to  allege  in  the  petition  and 
prove  that  such  incumbrance  has  been  actually  paid. 

Matter  of  Townshbnd 237 


inwdid/Uy  of,  may  be  set  up  by  subsequent  lienor. 

See  Defense,  885. 
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MoBTOAOB  —  ConHnued. 

eouTUer-elaim  to. 

See  Eyidkncb,  90. 

foreclosure  by  advertisement  set  aside  for  fiaud  —  rights  ofjuni(fr 

mortgagee. 

See  FoRBCLOsuRB,  24. 

^i/gment  by  mortgagor  to  mortgagee  after  assipnmerU  of  mortgage  — 
ure  to  demand  delivery  of  mortgage  when  paid  in  full — good  faith. 

See  Paymbnt,  855. 

municipal  bonds  issued  for  private  purpose  void. 

See  Taxation,  514. 

usury  affecting  may  be  set  up  by  holder  of  subsequent  incumSbrance, 

See  UsuBT,  285. 

municipal  corporation  —  when  equity  will  not  interfere  to  restrain 
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incorporation  of  village. 

See  Villages,  818. 

Municipal  Corporation  —  liability  for  injury  from  negligent  d^ectin 
sidew€Uk.]  A  sudden  slope  of  six  inches  in  three  and  a-half  feet,  made 
by  the  direction  of  the  city  authorities,  in  a  sidewalk,  having  a  grade 
of  three-quarters  of  an  inch  to  a  foot,  held,  to  be  dangerous  so  as 
to  render  the  city  liable  for  injury  to  a  person,  caused  by  slipping 
upon  the  slope  when  covered  with  snow. 

Clbmencb  V,  CrrT  of  Auburn 638 

2. ,  not  liable  for  damages  from  overflow  of  sewer  properly  m€ide.]    A 

heavy  rain  carried  so  much  sand  into  a  city  sewer  as  to  cause  it  to 
overflow.  The  sewer  was  properly  constructed  and  was  sufficient  to 
carry  off  the  water  which  flowed  through  it,  and  the  sand  was  not 
deposited  in  it  by  reason  of  any  error  in  its  construction.  Held,  that 
the  city  was  not  liable  for  damages  caused  by  the  overflow. 

Smith  V.  Mayor  OF  Nbw  York 085 

costs  in  action  against. 

See  Ck)fiT8, 568. 
New  York  dty. 

See  Statutory  Procbbdings,  164 ;  Nbw  York  City,  168. 

opening  streets  in  New  York  city. 

See  Strbbts,  89. 

MuRDBR  —  in  first  and  second  degrees,  under  Laws  1862,  chap,  197. 

See  Criminal  Eyidbncb,  215. 

Mutual  Benbfit  Society  —  rights  of  members  —  rule  of,  void  as  against 
public  policy. 

See  Public  Policy,  85. 

Negligence  —  master  and  servant.]  In  an  action  to  recover  for  the  death 
of  an  employee  of  defendant,  caused  by  the  fall  of  a  mash-tub  in  con- 
sequence of  the  timbers  which  supported  it  having  become  rotten 
from  continued  dampn^^ss,  it  was  shown  that  the  concution  of  the  tim* 
hers  could  have  been  discovered  by  striking  or  boring  into  them.  It 
appeared  that  defendant  employed  a  oomnetent  carpenter  who  had 
charge  of  the  repairs  of  the  brewery.  Held,  (1)  that  the  continued 
dampness  was  sufficient  notice  of  the  necessity  of  watchfulness,  and 
an  omission  by  defendant  or  his  meclianics  to  test  the  condition  of 
the  timbers  was  negligence,  and  (2)  tliat  the  employment  of  a  compe- 
tent mechanic  did  not  relieve  defendant  from  liability.  He  was  bound 
to  see  that  the  mechanic  did  his  duty. 

Malonb  v.  Hathaway 1 
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NsGLiGENCB  —  Continued,  '^•*' 

2. ,  vhai  is  not  contribuAoryJ]  Plaintiff's  hones,  which  were  stand- 
ing without  a  driver  on  the  tow-path  of  a  canal,  were  drawn  into  the 
canal  and  fatal I7  injared  by  the  negligence  of  defendant.  Held,  that 
if  plaintiff's  horses  were  in  their  proper  place  at  the  time,  the  fact 
that  a  driver  might  have  moved  tnem  and  avoided  the  accident,  did 
not,  as  matter  of  law,  render  plaintiff  guilty  of  contributory  neg- 
ligence in  not  having  a  driver  witn  them. 

SCHOONMAKKB  1>.  McNaLLT 47 

8. ,  contributory  negligence  inust  be  personal.]  The  contributory  neg- 
ligence which  excuses  the  defendant  from  liability  for  injury  caused 
in  part  by  his  negligence  must  be  the  personal  act  of  the  party 
injured,  otherwise  as  to  him  all  contributing  thereto  are  joint  wrong- 
doers. Accordingly  where  the  owner  of  corn  shipped  it  by  a  boat 
over  which  he  had  no  control,  and  it  was  lost  in  consequence  of  a  col- 
lision between  such  boat  and  defendant's  boat,  caused  by  defendant's 
negligence  ;  heldy  that  the  negligence  of  those  in  charge  of  the  boat 
carrying  the  com  would  not  excuse  defendant  from  liability  from  such 
loss. 

Arctic  Fire  Insurance  Coicpant  v.  Austin 68 

4. ,  facte  constituting.]    The  boat  carrying  the  corn  was,  at  the  time, 

being  towed  by  one  of  defendant's  steamboats ;  the  collision  occurred 
with  another  boat  towed  by  another  of  defendant's  steamboats.  It 
was  claimed  that  at  the  time,  which  was  a  dark  night,  the  boat  con- 
taining the  corn  had  no  light.  Heldf  that  it  was  negligence  for  the 
pilot  of  the  steamboat  causing  the  collision,  to  assume  because  he  saw 
no  light  that  there  was  no  tow,  and  to  act  upon  such  assumption,  he 
knowing  that  the  steamer  he  met  had  generally  such  tows,  sometimes 
carrying  and  sometimes  not  carrying  a  light.  lb. 

5. ,  in  manaement  of  steamboats.]  The  pilot  of  the  steamboat,  tow- 
ing the  boat  loaded  with  corn,  knew  that  his  tow  had  no  light.  Held, 
that  it  was  negligence  for  him  not  to  inform  the  pilot  of  the  other 
steamboat  by  signal  of  that  fact.  lb. 

6.  ,  intoxieation  not  negligence  per  se.    Contributory   negligence  — 

question  of  fact.]  Plaintiff  was  injared  by  fallinsf  at  night  from  the 
sidewalk  of  a  citv  street  into  a  sunken  lot.  The  walk  was  out  of  repair 
and  unguarded  through  the  negligence  of  the  city.  Held,  (1)  that  the 
fact  that  plaintiff  was  at  the  time  intoxicated  did  not  preclude  a 
recovery  for  the  iniury,  unless  such  intoxication  contributed  thereto; 
and  (2)  that  whether  it  did  so  contribute  was  a  question  of  fact  for 
the  junf. 

HsALET  9.  Mayor  of  New  York .* 02 

7. ,  duty  of  private  person  as  to  use  of  street  —  opening  in  sidewalk  — 

landlord's  liability  for  failure  to  repair.]  Plaintiff  was  in  May,  1868, 
injared  by  the  upturning  of  a  coal-hole  cover,  in  the  sidewalk  in 
front  of  defendant's  premises.  The  cover  had  been  out  of  repair  and 
dangerous  for  a  long  time  previously.  At  the  time  the  premises 
were  in  possession  of  a  tenant  under  a  lease,  which  had  been  renewed 
shortly  before  May  1,  1868,  while  the  cover  was  out  of  repair,  when 
the  defendant  agreed  to  put  the  premises,  and  the  tenant  to  keep 
them,  in  good  repair.  Held,  that  defendant  was  liable  for  the  injury 
to  plaintiff  (1)  by  reason  of  her  obligation  to  the  public,  in  the  use  of 
the  street  for  her  private  purposes,  to  keep  the  same  safe,  and  (2)  by 
reason  of  her  failure  to  put  the  premises  in  repair,  as  agreed  with  her 
tenant  —  even  if  the  possession  of  the  tenant  would  otherwise  excuse 
her. 

Whalen  f>.  Gloucester 135 

8.  ,  of  occupant  of  wharf  as  to  u>ater  approaches.]    Plaintiffs  barge, 

whicii  was  moored,  by  defendant's  direction,  at  a  wharf  occupied  by 

Vol.  VI,  N.  Y.Rvp.  —  U 
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Nbgligencb  —  Cantintted,  fua, 

defeDdants,  was  caused  to  careen  and  sink  by  a  mound  of  sand  which 
had  been  allowed  to  accumulate  near  the  wharf.  Hefd,  that  it  was 
Bucb  negligence  to  allow  the  mound  to  accumulate  as  would  render 
defendant  liable  for  the  damage  to  the  bcj'ge. 

LsART  V,  Woodruff 890 

9. ,  contribvitory,  in  approaching  railroad  erosnng.]  Plaintiff's  intes- 
tate, who,  with  his  horses  and  wagon,  was  approaching  a  railroad  cross- 
ing, was  prevented  from  seeing  a  coming  train,  hj  some  freight  cars 
which  stood  upon  a  switch  tradL  near  the  crossing,  until  it  was  too 
late  for  him  to  avoid  a  collision  with  such  train,  whereb/  he  was 
killed.  A  moment  previous  a  freight  train  had  passed,  and  was  not 
out  of  hearing.  Held,  that  the  intestate  was  not  guiltjr  of  contrib- 
utory negligence  in  not  seeing  or  hearing  the  coming?  train. 

Inoeksoll  f).  New  Tork  Cbn.  and  Hud.  Riy.  R.  R.  Co 416 

10.  ,  workman  upon  railroad  track.]  The  rule  that  travelers  about  to 

cross  a  railroad  track  must  look  in  both  directions  to  see  if  a  train  is 
approaching,  held,  not  to  apply  to  a  workman  upon  the  track,  whose 
employment  requires  him  to  remain  on  or  about  it. 

Ominger  0.  N.  Y.  Cen.  and  Hud.  Riy.  R.  H.  Ck> 4S8 

11. ,  contributory  rugUgence  —  contract  between  defendant  aiid  third 

pereonwiUn^treHete  from  liability  for.]  Plaintiff*,  a  workman  for  a 
contractor  employed  by  defendant,  a  railroad  company,  to  repair  its 
track,  while  engaged  in  making  repairs  at  a  highway  crossing,  was 
injured  by  a  passing  engine.  At  the  time,  he  was  near  the  track 
measuring  a  stone  ;  a  train  had  just  passed ;  he  heard  no  bell  or  whistle 
from  the  engine,  the  approach  of  which  could  be  seen  a  mile  and 
a  half.    Held,  (1)  that  it  was  for  the  jury  to  determine  if  he  was 

Suilty  of  contributory  negligence ;  (2)  that  an  agreement  between 
efendant  and  the  contractor  that  it  should  not  be  liable  for  injuries 
done  to  the  contractor's  workman  would  not  relieve  defendant,  plain- 
tiff not  having  assented  to  it ;  and  (3)  that  plaintiff  was  on  defend- 
ant's lands  in  pursuit  of  his  lawful  business,  and  defendant  was  not- 
relieved  from  liability  on  the  ground  that  he  was  merely  a  licenaee. 
lb. 

12. ,  in  maintaining  unmfe  building  abutting  on  street.]    ^n  owner 

of  land  which  abuts  on  a  public  street  in  a  populous  city,  who  suffers 
a  building  to  remain  thereon  in  an  unsafe  or  dilapidatea  condition,  is 
not  exempted  from  liability  for  injury  to  a  person  lawfully  using  the 
street,  occasioned  by  a  part  of  the  building  being  detached  from  the 
rest  by  a  storm  and  falling  because  the  storm  was  one  of  unusual 
violence. 

ViNCBTT  V.  Ck>0K. 582 

18. ,  evidence  of  negligence,]     Failure    to  perform   the  duty  of 

keeping  a  building  adjoining  a  street  safe,  and  resulting  damages  are 
prima  fade  evidence  of  negligence.  lb. 

14. ,  railroad  train.    Passenger.]  Where  a  railroad  train  had  oome 

to  a  full  stop  for  the  purpose  of  enabling  passeneers  to  alight,  and 
without  notice  the  train  was  suddenly  moved,  causmg  injury  to  those 
alighting,  hdd,  that  it  was  immaterial,  upon  the  question  of  negli- 
gence, i^ether  such  motion  was  in  a  backward  or  forward  direction. 

MiLLiMANfl.  N.  Y.  0.  awdH.  R.  R.  R.G0 885 

15.  ,  intoxicated  person  entitled  to  safe  carriage.    Held,  also,  that 

the  intoxication  of  an  injured  passenger,  while  proper  to  be  considered 
by  the  jury  upon  the  question  of  contributory  negligence,  did  not 
exonerate  the  railroad  company  from  liability  for  the  injury.  Ibu 
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,  iohsn  common  carrier  liMe  cu  warchtnueman  far. 

Sec  Delivbbt,  66d. 

common  carrier  may  contract  against. 

See  CoMiiOK  Carrier,  606. 

eitjf  UabU  for  iT^ry  from  negligent  defect  in  eidewUk' 

See  Municipal  Corporation,  633. 

when  city  not  liable  for  damages  from  overflow  ofeewer. 

See  MiTNiciPAL  Corporation,  685. 

Negotiable  Inbteumbnt — paffment  by  bank  of  accommodation  bonk 
cheek  ma^  be  forbidden^  Plaintiff  made  his  check  on  the  I.  bank, 
where  he  had  monejs  on  depoeit,  to  the  order  of  O.,  and  delivered  it  to 
O.  for  accommodation  without  consideration.  The  check  passed  into 
the  hands  of  B.  without  the  payee's  indorsement.  The  next  day 
when  the  check  was  in  possession  of  the  bank,  having  been  sent 
ihere  by  B.  for  certification,  plaintiffs  agent  directed  the  bank  offi- 
cers not  to  pay  the  check  and  requested  them  to  deliver  the  same  to 
him.  Held,  that  the  bank  was  not  authorized  to  pay  the  check  and 
plaintiff  was  entitled  to  recover  the  amount  thereof  retained  by  the 
iMLnk  from  his  moneys  on  deposit. 

Frbund  v.  Import,  and  Trad.  Nat.  Bank. 286 

2. ,  bill  of  "exchange  —  what  is  not  -^acceptance  by  failure  to  return 

under  1  B,  S.  769.  g  11.]  One  8.  gave  plaintiff  an  order  in  writing 
directing  defendant  to  pay  plaintiff  $500, '*  and  deduct  same  from 
fourth  payment  on  five  nouses,'*  built  by  S.  for  defendant.  When 
the  order  was  presented,  defendant  stated  that  there  were  liens  on 
the  houses  nearly  equal  to  the  amount  he  owed  9.,  but  he  would 
pay  $95,  the  difference  between  the  liens  and  what  he  owed.  Plain- 
tiff accepted  $95,  wrote  a  receipt  for  that  sum  upon  the  order  which 
he  left  with  defendant — it  being  agreed,  if  anything  more  was 
found  due  S.,  it  should  be  paid  on  the  order.  Afterward  plaintiff  de- 
manded the  order  from  defendant,  who  refused  to  surrender  it. 
ffeld,  that  the  instrument  was  in  no  sense  as  between  the  parties  a  bill 
of  exchange,  and  the  provision  of  1  R.  S.  769,  §11,  that  a  failure  to 
return  a  bill  of  exchange  presented  for  acceptance  shall  be  deemed 
acceptance,  did  not  apply. 

Gates  «.  Eno ^ 884 

8.  ,  promissory  note  procured  by  firaud  or  mistake,  1  Whe re  a  negoti- 
able promissory  note  is  procured  by  fraud,  deceit  or  mistake,  the 
maker  not  having  intended  to  mak6  a  note,  and  it  passes  to  a  bona 
fide  holder  for  value  before  maturity,  such  facts  constitute  no  defense 
unless  the  maker  shows  that  he  was  not  guilty  of  any  negligence  or 
laches  in  putting  his  signature  to  the  note. 

Fenton  v.  Bobinson 427 

4*  1  illegality  of  consideration  no  defense  against  bona  flde  holder  J] 

Negotiable  paper  in  the  hands  of  an  innocent  holder,  who  has  re- 
ceived it  in  the  ordinary  course  of  business  for  value,  without  notice 
of  any  defense  to  it,  is  not  invalid  by  reason  of  illegality  in  the 
consioeration,  unless  it  is  expressly  declared  void  by  statute.  Accord- 
ingly, where  a  note  was  given  by  A  to  B  to  induce  B  to  abstain  from 
opposing  the  discharge  of  A  in  bankruptcy,  held^  that  while  such  note 
was  invalid  in  the  hands  of  B,  it  was  valid  in  the  hands  of  an  innocent 
holder  to  whom  it  was  transferred  for  value  before  maturity. 

Grimes  «.  Hillenbrand 620 


promissory  note  —  rights  of  holder  in  good  faith. 

See  Contract,  188. 


i 
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Negotiable  Im&rRXjuBsrr'^  Continued, 

■     check  given  for  payment  on  oorportUe  itock  iub§arib&dfor^ 

See  Ck>BFORATiOif ,  686. 

— —  indorsement  hy  partner. 

See  Partnership,  658. 

— —  defense  of  alteration  of 

See  Pleading,  645. 

New  Trial — rules  governing  applications  for. 1  Among  the  rules  govern 
ine  applications  ior  new  trials  upon  the  ground  of  newlj-disoovered 
evidence,  are  (1)  that  the  new  evidence  has  come  to  the  knowledge 
of  the  party  since  the  trial ;  (3)  that  it  was  not  owing  to  the  want  of 
due  diligence  that  it  did  not  come  sooner ;  (3)  that  it  is  not  cumaia 
tive  ;  and  (4)  that  it  is  of  such  a  nature  and  so  material  that  it  would 
probahly  produce  a  diiTerent  verdict  if  a  new  trial  were  granted. 

First  Nat.  Bank  or  Plattsburgh  o.  Ukaton 87 

2. ,  when  not  granted^    Accordingly,  where  defendant  asked  for  a 

new  trial  on  the  ground  that,  since  tne  trial,  he  had  discovered  that, 
with  the  aid  of  a  powerful  microscope,  a  date  in  a  note  in  issue  ooald 
be  shown  to  have  been  changed,  it  not  appearing  that  the  knowledge 
came  to  defendant  since  the  trial,  and  that  he  had  used  due  diligenoe 
in  discovering  the  evidence  ;  and  the  evidence  being  disputed  ;  heldt 
that  a  new  trial  would  not  be  granted.  lb. 

motion  for,  inlhout  stating  grounds. 

See  Practice,  138. 

New  Tore  City  —  assessments  for  street  improvements.]  The  provisions  of 
Laws  of  1869,  chapter  302,  providing  for  the  organization  of  a  board  of 
assessors  in  the  city  of  New  York,  and  conferring  upon  it  the  duty 
of  making  estimates  and  assessments  for  paving,  etc,  streets ;  held, 
to  include  estimates  and  assessments  for  grading,  etc.,  of  streets  in 
pursuance  of  Laws  of  1867,  chapter  697,  notwithstanding  the  last- 
named  act  directed  the  estimates,  etc.,  to  be  made  in  accordance  with 
a  previous  statute  then  in  force. 

People  ex  rel.  Dovls  v.  Green 129 


2. ,  mandamus  —  wh>en  proper.]    Where  a  board  to  revise 

ments  erroneously  decided  that  the  board  making  an  assessment  of 
relator's  damages  had  no  jurisdiction,  and  refused  to  pass  upon  such 
assessment,  and  the  relator  was  unable  to  obtain  relief  by  action ; 
A^,  that  a  mandamus  requiring  such  board  of  revision  to  meet  and 
confirm  the  assessment  was  proper,  lb. 

B.  ^^—^p  eontraets  with  city — city  official  interested  in  eontraets.  Stat- 
utory construction.]  The  provisions  of  Laws  1870,  chap.  187,  §  115,  in 
respect  to  contracts  with  the  city  of  New  York,  that  "  no  member  of 
the  common  council  *  *  *  or  other  officer  of  the  corporation  shall 
be  directly  or  indirectly  interested  in  any  contract,  work  or  business, 
the  price  or  consideration  of  which  is  paid  from  the  city  treasury/' 
etc.,  held  to  apply  to  the  owner  of  a  newspaper  designa^^ed  under 
Laws  1871,  chap.  574,  to  publish  the  proceedings  of  the  common 
council.  Held,  also,  that  a  part  payment  of  the  contract  price  of 
publication  did  not  render  the  contract  therefor  valid  against  the 
city. 

MuLLALT  V.  Mayor  of  New  York 168 

4. ,  r^ws  1870,  chap,  187,  §  116,  to  be  liberally  construed,]    Held, 

further,  that  the  provision  in  question  should  be  liberally  construed  to 
promote  the  end  designed  to  be  accomplished  thereby.  lb. 
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— —  amstani  clerk  of  Hew  York  board  of  aldennen  is  ptibUo  officer-^ 
Pouter  of  common  council  to  aUow  extra  compensation  to  clerk. 

See  Officer,  221. 
consolidation  of  city  and  county  coiporations  —  continuance  of  action 


hrouglU  by  county. 

See  Statutory  Construction,  228. 

contracts  for  publie  work  informally  made. 

See  Statutory  Procbbdinos,  16i.' 

opening  streets  in. 

See  Strsbts,  89. 

Notice  —  to  whom  lis  pendens. 

See  Lis  Pendens,  510,  608. 

of  mechanics^  lien. 

See  Mechanics'  Lien,  810. 

— —  recital  in  deed  not,  to  subsequent  mortgagee. 

See  Recital,  814. 

Objection — ground  of,  must  be  stated. 

See  GRiMiNAii  Evidence,  215 

when  general,  sufficient. 

See  Eyidencb,  37. 

when  not  awiilable. 

See  Practice,  864 

to  mode  of  proving  fact,  w?ien  unavailing. 

See  Practice,  562. 

Officer  —  compensation  to — clerk  ^  Marine  Court."]  The  asaiatant  clerk 
in  the  Marine  Court  of  New  York,  who  received  a  regular  official 
salarT",  Jield  not  entitled  to  extra  compensation  from  the  countj  for 
"  fumiBliing  naturalization  papers  and  re-indesing  naturalization 
books,"  that  being  clerical  work  appertaining  to  the  office  of  clerk  of 
said  court,  and  to  be  performed  by  the  clerk  and  his  assistants. 

Cowan  v.  Mayor  of  New  York 151 

.  2. ,  supervisors  —  audit  of  illegal  claim  invalid.^    The  board  of  super- 

▼isore  audited  the  claim  for  extra  compensation.  Held,  that  such 
audit  was  in  violation  of  the  provision  of  Laws  of  1870,  chap.  190,  §  7, 
that  "  no  allowance  bejond  legal  claims  shall  ever  be  allowed  by  the 
board  of  supervisors/'  and  was  invalid,  and  gave  the  assistant  clerk  no 
legal  right  to  payment.  lb. 

8.  -J ,  assistant  clerk  of  Kew  York  board  of  aldermen  is  public  —  when 

extra  compensation  to,  not  allowable.  New  York  city — power  of  com- 
mon council  to  allow  extra  compensation  to  derk.]  The  board  of  alder- 
men of  New  York  city  were  by  Laws  of  1867,  chap.  446,  §  53,  required 
to  canvass  the  votes  cast  in  1868.  In  performing  this  duty  they  required 
the  services  of  one  B.,  an  assistant  clerk  of  the  board  receiving  a  fixed 
salary.  For  such  services  the  said  lK)ard  allowed  B.  $500  extra  compen- 
sation. Held,  (1)  that  B.  neld  a  public  office  and  was  bound  to  perform 
the  duties  thereof  for  the  salary  appurtenant  to  it ;  (2)  that  assisting 
in  canvassing  the  vote  was  a  duty  and  B.  was  not  entitled  to  extra 
compensation  therefor,  and  (3)  tliat  the  allowance  of  such  compensa- 
tion was  invalid  under  (a)  the  provisions  of  Laws  of  1857,  chap.  446, 
g  46,  and  ib)  those  of  the  Revised  Ordinances  of  New  York  city  of 
1866,  chap.  7,  art.  1,  g  12. 

Oakley  v.  Mayor  of  New  York 221 
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public,  m  New  York  city  interested  in  eantraCU. 

See  New  York  City,  168. 

failure  by  epeeail  iurrogctte  to  file  bond. 

See  Surrogate,  57. 

Opinion — what  ie  not — eetimcUes  of  quantity  and  tahie. 

See  Absignmsmt,  640. 

as  to  motive  of  act. 

See  Criminal  Evidence,  166. 

Oyer  and  Terminer — proceedings  of  cannot  be  reidewed  by  habeas  cor- 
pus, 

SeeBABBAB  CORFITB,  268. 

Parties — in  action  to  set  aside  fraudulent  deed — Judgment  debtor  a 
proper  party.]  In  an  action  bj  the  receiver  of  a  judgment  debtor 
appointed  in  supplementary  proceedings  to  set  aside  a  conveyance  by 
the  judgment  debtor  aa  being  in  fraud  of  creditors,  the  judgment 
debtor  is  a  proper  party. 

Allison  d,  Weller 291 

2. ,  in  an  action  to  enforce  spedflc  performance.']    In    an  action 

to  enforce  the  specific  performance  of  a  contract  to  sell  land,  a  part 
only  of  those  interested  in  its  enforcement  were  joined  as  parties. 
Held,  that  the  action  could  not  be  sustained.  The  law  ynU.  not 
tolerate  a  suit  to  enforce  a  contract  by  piecemeal. 

McCoTTER  9.  Lawrence S93 

corporation  may  maintain  action  for  subscriptions  to  stock  before 


organuation. 

See  Corporation.  681. 


nonjoinder. 

See  Covenant,  42. 

^— —  toho  not  necessary  in  action  to  remove  cloud  from  title. 

See  Fraudulent  Conveyance,  142. 

Joinder  of  —  Joint  and  seteral  liability. 

See  Joinder,  197. 

Joinder  of — heir  and  devisee. 

See  Joinder,  687. 

•*—  remainder-^nan  may  maintain  action  for  partition. 

See  Partition,  488. 

in  action  against  ehareholder  of  Joint-stock  association. 

See  Partnership,  22. 

Partitton  —  remainder-man,  not  in  victual  possession,  may  maintain 
action  for.]  A  sole  remainder-man  of  the  undivided  one-half  of  cer- 
tain land  not  in  actual  possession  thereof,  hdd,  entitled  to  maintain 
an  action  for  partition  against  the  life-tenant  of  the  remainder-man's 
one-half  and  the  owner  of  the  other  half. 

Sullivan  v.  Sullivan 483 

2.  ,  tenancy  in  common  —  constructive  possession.]  Constructive  pos- 
session is  sufficient  to  constitute  the  unity  of  the  right  of  poaseaaion 
required  in  a  tenancy  in  common.  lb. 

Partnership  — Joint-stock  associations  are  partnerships.  PartUs,]  Joiat> 
stock  associations,  except  as  otherwise  provided  by  statute,  aie  part- 
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Pastkership  —  Ckmtinued,  »*«■• 

nersbips,  and  a  creditor  must  proeeed  against  the  Barriying  share- 
bolders  before  an  action  can  be  maintained  against  the  representatives 
of  a  deceased  shareholder. 

MooRB  «.  Brink 23 

2. ,  iohtU  ii  not — authority  of  partner,']    P.  was  anthorized  by  E.  to 

sell  a  patent-right  in  five  counties,  and  account  to  E.  for  one  half  the 
proceeds,  and  was  anthorized  to  indorse  such  notes  as  were  received 
upon  sales,  for  the  purpose  of  turning  them  into  money.  The  parties 
in  no  way  held  themselves  out  as  partners.  As  a  part  of  a  conspiracy 
to  defraud  E.,  P.,  without  the  knowledge  of  E.,  indorsed  the  names  of 
P.  and  E.,  as  accommodation  indorsers,  on  a  note  not  received  in  the 
business.  Held,  (1)  that  the  agreement  did  not  constitute  P.  and  £.  part- 
ners, and  (2)  that,  even  if  they  were  so,  the  indorsement  was  entirely 
outside  of  the  apparent  authority  of  P.,  and  £.  was  not  liable  thereon 
even  to  an  innocent  holder  for  value. 

HoTOHKiBs  0.  Enqlibh 658 

Passknoer — on  railroad  —  rigJiU  of — torongfnl  ejection  from  train.'\ 
Plaintiff  purchased  a  ticket  from  Sing  Sing  to  Rhinebeck,  a  station 
beyond  Poughkeepsie,  upon  defendant's  railroad.  The  train  on  which 
he  took  passage  went  no  farther  than  Poughkeepsie.  The  ticket  was 
taken  up  by  a  conductor  before  the  train  reached  Poughkeepsie.  At 
that  place  plaintiff  took  passage  upon  another  train  going  to  Rhine- 
beck,  which  was  the  usual  way  for  passengers  coming  on  trains  going 
only  to  Poughkeepsie.  Having  no  ticket,  he  was  ejected  from  the 
train.  Held,  that  defendant  was  liable  for  the  actual  damage  done 
to  plaintiff  by  the  ejection  from  the  train  and  refusal  to  carry  him  to 
Bhinebeck. 

TowNSEND  «.  N.  Y.  Cbkt.  &H.  R.  R.  R.  Co 406 


Section  from  railroad  train. 

See  Abatement,  405. 

-—  measure  of  damages  for  wrongful  ejection  from  railroad  ca^ 

See  Damages,  436. 

■      ejection  from  railroad  car. 

See  Master  and  Servant,  486. 

on  railroad  train  —  intoxicated,  entitled  to  eafe  carriage. 

See  Nkglioence,  585. 

Patent — former  adfttdication — when  parties  conduded  by — Defense  ^-^ 
of  invalidity  of  patent  in  action  for  royalties.]  H.  assigned  a  patent 
obtained  by  her  to  plaintiff  and  defendants.  Defendants  and  plain- 
tiff then  agreed  that  defendants  should  have  the  exclusive  rignt  to 
manufacture  the  patented  article,  and  should  pay  plaintiff  a  specified 
royalty  on  each  article.  Subsequently  a  patent  for  the  same  invention 
was  issued  to  one  G.  Defendants  acquired  the  patent  of  G.,  and 
brought  action  in  the  United  States  court  against  H.  and  plaintiff, 
wherein  the  patent  of  H.  was  declared  void.  In  an  action  by 
plaintiff  to  recover  the  amount  of  royalty  agreed  to  be  paid,  held,  (1) 
that  the  decision  of  the  United  States  court  concluded  the  parties 
upon  the  question  of  the  invalidity  of  the  patent,  and  whether  the 
patent  toQ.  was  obtained  collusively ;  (2)  that  the  ownership  in  com- 
mon did  not  preclude  defendants  from  setting  up  the  invalidity  ot 
the  patent  as  a  defense,  and  (8)  that  plaintiff  nad  no  claim  against 
defendants.  Kinsman  v.  Parkhurst,  18  How.  (U.  S.)  289,  distin- 
guished. 

Marston  v.  Swett 584 
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former  odQudieoHon  as  to  talidUy  of^^dtfenn  of  inwUdUy, 

See  Dkfbnsb,  529 ;  Evidbnce,  6d9. 

licensee  under  patent  estopped  from  denying  its  validity. 

See  Ebtofpel,  568. 

Patent-kight — can  be  reached  by  supplementary  proceedings.]  A  patant* 
right  can  be  reached  hy  proceedings  sapplementaiv  to  execution,  and 
the  court  can,  if  neceasarj,  direct  an  assignment  tnereof  by  the  judg- 
ment debtor  to  the  receiver  appointed  in  such  proceedings. 

Barnes  v.  Morgan 105 

Payment — by  mortgagor  to  mortgagee  after  assignment  of  mortgage.] 
Pajments  on  a  mortgage  debt  to  the  mortgagee  by  the  mortgagor 
in  good  faith  and  without  notice  of  an  assignment  of  the  mortgage 
held  valid  as  against  the  assignee. 

Van  Kburen  «  Corkins 855 

2. ,  evidence  — failure  to  demand  delivery  of  mortgage  when  paid  in 

fuU  —  presumption  of  bad  faith.]  The  assignee  of  a  mortgage  had 
permitted  the  mortgagee  to  receive  the  payments  of  principal  and 
interest  upon  the  mortgage.  Heldy  that  an  omission  on  the  part  of  the 
mortgagee  to  require  a  delivery  up  of  the  mortgage  and  accompanying 
boud  wlien  completing  the  payments,  would  not  rais^  the  presumption 
of  bad  faith.  lb. 


■  presfMnption  of. 

See  AssBSBiosNT,  100. 

for  corporate  stock  by  check. 

See  CoBPORATiON,  686. 

money  paid  under  mistake  of  fact  may  be  recovered  badu 

See  MiBTAXS,  680. 

Penalty — undertaking  in  nature  of. 

See  Disorderly  Person,  9.     . 

Performance — acceptance  of  unskiUful,  of  oontraet. 

See  Contract,  258. 

Perjury — affidavit  not  required  by  law  not  subject  of. 

See  Criminal  Law,  548. 

indictment  for — evidence. 

See  Criminal  Pleading,  206. 

Perfbtuitibs — what  is  not  in  eanfUet  with  statute  againsL 

See  Will,  551. 

Personal  Estate — when  real  treated  as  personal. 

See  Real  Bbtatb,  626. 

Pleading — when  reply  not  necessary — pendency  of  former  aetion!\  A 
reply  is  not  necessary  to  enable  plaintiff  to  show  that  a  release  of  the 
claim  sued  upon  set  up  in  the  answer  was  fraudulently  procnrad. 
Accordingly,  where,  in  an  action  to  set  aside  a  release  for  fraud,  the 
complaint  set  forth  that  in  an  action  previously  brought  and  then 
peuding,  upon  the  claim  to  which  it  referred,  it  had  been  set  up  as 
a  defense ;  held,  that  a  demurrer  was  properly  sustained. 

Dambman  v.  Schulting 251 

2. ,  variance  —  usury!]    While  the  Code  has  not  relaxed  the  rule 

requinng  facts  to  be  stated  in  a  pleading,  essential  to  make  out  usnij 
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aa  to  yariuioefl,  ite  proviaioiui  are  u  applicable  to  asaiy  m  to  other 


Cloths  «.  Hooker 448 

8. ,  Statute  of  flrauds.]    Where  the  complaint  only  alleged  an  in- 

debtednesfl  generally,  Mtdy  that  it  wae  not  neceeaary  to  act  up  the 
etatute  of  frauds  in  the  answer. 

ALOBR  V.  Johnson 689 

4. ,  aU&raHan  of  n&te.]     The  defense  that  a  note  had  been  altered 

after  execution,  hM^  not  admissible  under  a  general  denial. 

BOOMKR  V.  KOON 645 

5. ,  tohaU  doss  not  eonttitwts  cause  of  acHon.}    Plaintiffs'  complaint 

alleged  that  defendant  had  fraudulently  acquired  from  them  a  claim 
against  another  of  great  value,  for  a  trifling  consideration,  and  asked 
Uiat  the  contract  be  rescinded,  but  did  not  allege  the  restoration  of,  or 
an  offer  to  restore,  the  consideration.  HM,  that  the  complaint  did 
not  contain  facts  suificient  to  constitute  a  cause  of  action. 

Van  Lubw  e.  Johnson 648 

6. y  mi^oinder  of  causes  of  action.]    The  complaint  alleeed  fraud  on 

the  part  of  certain  defendants  in  acquiring  a  claim  held  by  plaintiflb 
against  the  estate  of  an  insolvent,  and  asked  that  such  contract  be 
rescinded,  and  also  asked  for  an  accounting  by  certain  of  the  defend- 
ants as  assignees  of  the  estate  of  the  insolvent.  Held,  that  the  two 
causes  of  action  were  improperly  Joined  under  Code,  §167.    lb. 

assumpsit  on  special  contract. 

See  Action,  812. 

— — »  payment  mu9t  he  pleaded. 

See  AssBBSXENT,  100. 
— —  demurrer. 

See  CoicFLAiNT,  76. 

^—  complaint  not  dismissed  token  anewer  supplies  defleienotet» 

See  CoxFLAiNT,  866. 

— —  nonjoinder  of  parties. 

See  Covenant,  42. 

'      teken  breach  of  warranty  in  life  insurance  contract  must  be  pleaded^ 

See  Insurance,  864. 

Joinder  of  causes  of  action  in  action  against  stockholder  and  truetee 

of  corporation. 

See  Joinder,  292. 

complaint  in  action  against  d&ciseefor  debt  of  testator. 

See  Joinder,  687. 

Possession — unchanged^  intniUidates  sale  of  persofuU  property  only  a»  to 
creditors  and  purchasers. 

See  Fraudulent  Convetance,  852. 

Posthumous  Child — share  of  ,vihen  unprovided  for  by  mU — HabOity  of 
share  of  for  debt  of  ancestor. 

See  Joinder,  687. 

Practice  —  removal  of  cause  from  State  to  United  States  court.]  Upon 
removal  of  a  caune  from  the  State  to  the  United  States  court,  the  amount 
of  surety  to  be  taken  is  a  matter  in  the  discretion  of  the  court  to  which 
the  petition  is  presented,  and  will  not  be  reviewed  by  the  general  term 
except  in  an  extraordinary  case. 

Bell  e.  Ltcomikq  Fire  Insurance  Co 54 

Vol.  VI,  N.  Y.  Rep.  —  95 
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2. ,  agent  may  wrifypeHtionfor — ommMt  6f  $wr€^  rsquired.]   The 

defendant  was  an  insurance  company  incorporated  ander  the  laws  of 
PennsjWania.  Held,  that  the  general  araitof  defendant  in  this  State 
could  verify  a  petition  lor  the  removal  of  the  cause  to  the  United 
States  court.  lb. 

H. ,  motion  far  new  triol  toithout  etoHnff  groande.]    The  BraoUoe  of 

moving  for  a  new  trial  in  the  court  below,  without  stating  the  g^unds 
upon  which  the  motion  is  made,  commented  upon  and  condemned. 

J0AMJ(B8  v.  JlEMNniGfl « 188 

4. ,  w?iat  county  special  motion  to  he  made  in — Juriediction — Sheriff 

—  application  to  court  by,  for  direction  at  to  payment  of  monei^e.']  The 
sheriff  of  Dutchess  eounty,  who  held  numerous  executions  and 
attachments  against  a  firm,  on  notice  to  the  creditors  moved,  at  the 
special  term  in  that  county,  for  directions  by  the  court  as  to  the 
disposition  of  moneys  collected  from  the  firm.  One  of  the  crediton 
recovered  judgment  in  New  Tork  and  another  in  Greene  county. 
Held,  that  the  proceeding  was  not  embraced  in  the  provision  of  Code, 
S  401.  subd.  4,  that  "motions,  upon  notice,  must  be  made  within  the 
district  in  which  the  action  is  triable,  or  in  a  county  adjoining  thai  in 
which  it  is  triable/'  but  was  governed  by  rule  97  of  the  oourt»  and 
the  motion  was  properly  made  in  Dutchess  county. 

Phillips  v.  Whbblkr 806 

6.  ,  order  allowing  inspection  of  hookeJ]     An   order   granting  an 

inspection  of  books  to  enable  plaintiff  to  procure  expert  testimony  as 
to  the  value  of  his  services  in  keeping  such  books :  fuM,  erroneous. 

Miner  v.  Gabdinbr 848 


6. ,  wJun  objection  not  a/i^aUaJble.^    The  olnection  that  a  verdict 

against  the  weight  of  evidence,  heLd  not  available  upon  appeal  from  a 
judgment  only. 

Boos  1?.  World  Mtjt.  Life  Iws.  Co 884 

7. ,  on  appecdfrom  county  court  —  appeal  may  he  made  from  judg- 
ment.] In  actions  originating  in  the  county  court,  an  appeal  to  the 
general  term  may  be  made  from  the  judgment,  and  the  exceptions 
taken  on  the  trial  in  the  county  court  mav  be  reviewed ;  but  on  such 
an  appeal  the  general  term  has  no  jurisdiction  to  review  the  verdict 
of  the  jury. 

Beatty  v.  Myers 466 

8.  ■  ■  ,  when  eummanefor  relief  proper.]  A  summons  for  relief  held  to 
be  proper  in  an  action  to  recover  rent  payable  in  wheat. 

BLA.IBDELL  V.  WhITSTORD 44& 

9. ,  technictil  motione  disapproved.]   As  a  general  rule,  motiona  to  set 

aside  the  cx)mplaint,  on  the  ground  that  the  summons  is  not  in  proper 
form,  should  be  denied,  where  the  party,  by  inspection  of  the  com- 
plaint,  is  not  misled  and  cannot  be  harmed  thereby,  lb. 

10. ,  on  appeal.]    The  plaintiffs  costs  were  allowed  by  an  order  at 

special  term,  after  which  he  entered  judgment.    Held,  tnat  to  review 
-the  question  of  costs  an  appeal  should  l>e  taken  from  the  order  and 
not  from  the  judgment. 

Kirk  tJ.  Blashfield 509 

11.  ,  at  trial  —  objection  to  mode  qf  proving  fact.]  Where  the  objec- 
tion is  to  the  mode  of  proving  a  fact,  and  not  to  proof  of  the  fact  itsdf , 
It  must  be  put  on  that  ground  or  it  will  be  unavailing. 

Vincett  v.  Cook , 668 

— ^—  abatement  of  action  for  tort. 

Bee  Abatbcbht,  406. 
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^mkcncE—OonHnued.  '' 

doer  —  severance  of  actum. 

See  AcTiov,  989. 

on  aecounting  of  adminiUrator, 

See  ADicnnflTSATOB,  640. 


when  exception  i^fkient 

See  AoENCT,  402. 

a»nendment — aUegaOon  of  special  da/magee. 

See  Ambndmekt,  028. 


-^Judgment  not  recereed  on  appeal  heeamee  ef  non-allowanoe  of  dtfmue 
not  pleaded.     What  is  not  ground  for  re-argument. 

See  Afpbal»  253. 


point  notraiaed  on  trial  teill  not  be  reviewed  on  appeal. 

See  AppSAii,  400. 

token  appeal  in  summary  proceedings  does  not  He  flrom  eewttif  oovrL 

See  AFPBAii,  590. 


■—  when  sidMnission  to  aHntraiion  extinguishes  judgment. 

See  Abbitbation,  862. 

—  in  attachment  proceedings — motion  to  set  aside. 

See  Attachment,  68. 

—  contempt  in  neglecting  to  pay  money  ordered  paid  by  the  court. 

See  Attobney,  837. 


inwxUdUy  of  statute  and  irregularity  of  procedure  under  should  not 


be  determifMd  by  certiorari  proceedings. 

See  Cebtiobabi,  473. 


Laws  1872,  chap,  629,  $  8,  and  1874,  chap.  545,  §  4,  aiUhorieing  trans 


fer  of  causes  to  Marine  Court  uneonelitutional  —  appealable  order. 

See  CioKBTrnmoHAii  Law,  186. 


in  foreclosure  action — eoUsction  of  roiUs  and  profits  pendente  Ute  — 
reeeioer — contempt. 

See  Ck>NTEiiFT,  59. 


costs  upon  wnsuoceetful  motion  to  diabar  attorney — epedfioation  of 


amount  of  costs — mode  of  enforcing  colleetion. 

See  GoeT»,  117. 

— costs  to  abide  event  of  action — what "  event "  essentiaL 

See  Costs,  243. 

—  cosU  in  action  against  municipfd  corporation. 

See  CoflTS,  568. 
— at  trial  ^^  exception. 

See  SYiDBKOBk  81. 

■^-  ol>jection  to  improper  evidence  muet  be  specific. 

See  Eyidbncb,  369. 


— priority  between  executions^  right  to  money  eoUeeted  on  Judgmoni 
itfterwardf^     '" 


set  aside. 

See  ExMiQUTJOUp  806, 
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Practice  —  CanHnued.  v^it- 

exectaian  anjudgmerUnoi  Mt&red  invaUd^  and  not  made  9aiid  Sy 

subsequent  entry. 

See  EzBCunoir,  458. 

when  sheriff  not  liable  for  wrongful  leiey. 

See  BxBCXJnoK,  467. 

joinder  of  parties. 

See  JoiKDBR,  197. 

joinder  of  parties — judgment — action  agtUntt  he^  and  doHsM* 

See  Joinder,  687. 

-^^—  service  on  foreign  corporation. 

See  JuAisDicnoE,  868. 

to  whom  lis  pendens  notice. 

See  Lib  Pewdenb,  610, 606. 

costs. 

See  Lunatic,  18. 

r-  ttpon  motion  for  a  new  trial. 

See  New  Trial,  87. 


'judgment  debtor  proper  party  in  action  by  a  reoeher  to  mi 


fraudulent  deed. 

See  Parties,  291. 


whenpendeney  of  former  action  a  bar. 

See  Pleading,  261. 

action  against  receiver — amendment  of  judgment. 

See  Receiver,  622. 

'  wJuxt  not  long  account  authorizing  compulsory  reference. 

See  Reference,  848. 

>  substituted  service — what  sufficient  to  authorize  —  irregular  judgment. 

See  Service,  560. 

continuance  of  action  brought  h^  supervisors  of  New  Fork  in  name 


of  mayor,  etc. 

See  Statittory  Construction,  228. 


supplementary  proceedings — corporation  holding  funds  of  judgment 


d^tor. 

See  BUFPLBMENTART  Proceedinob,  846. 


■^  when  demand  condition  precedent  to  action. 

See  TrcLE,  148. 

-  when  mandamus  proper  to  enforce  audit  of  claim  against  town. 

See  Town,  874. 

-  at  trial  ~  submission  of  single  question  of  fact  to  jury. 

See  Trl&l,  142. 

-  when  exception  to  nonsuit  not  necessary. 

See  Trial,  286. 

-  at  trial  —  charge  to  jury. 

See  Trial,  480. 
•«  at  trial— general  exception  not  available. 

See  Trial,  665. 
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PiULCTiCK  —  Continued, 

when  wrdiU  on  eottfiioHng  evidence  eanduiiw. 

See  Vkkdict,  585. 

Pbikgipal  asd  Agbht — See  Agshot. 

Pbuxcip Jd4  AJBiD  Qvaarrr^vhm^  dtfenee  of  flfiw4  im  prineij^  atmUMe  i$ 
eureiy. 

See  SuRSTTBHiP,  486. 

Pbitilbobd  GoMinnacATiON — ulhatU, 

See  SLAinoEB,  666. 
Priyitt  —  in  contract. 

See  GONTBAOT,  246. 

Pbobatb  of  Wujs— prima  facie  eeidenee  of  death. 

See  Eyidbhce,  2IH, 

Pbomibsobt  Notb  —  See  NaooriABLB  Ivstbumsst. 

Pboyibiokal  Rbmbddbb — affidavit  in  attachment. 

See  Attachmbnt,  68. 

Public  Policy  —  ruie  of  corporation  void  ae  to  —  mutual  bendlt  eodetif.] 
The  relator,  who  was  a  member  of  a  workingmen'a  beneYolent 
aocietj,  was  aoensed  of  Yiolating  a  role  of  the  sodetj  by  working 
in  the  place  of  a  brother  member  who  had  been  discharcred  for  uphol£ 
ing  the  laws  of  the  society,  the  penalty  proyided  for  such  act  being  fine 
or  expulsion.  The  rules  of  the  society  proyided  that  no  member 
should  be  expelled  without  notiee  and  a  nearing.  Relator,  without 
notice  or  opportunity  to  be  heard,  was  both  fined  and  expelled.  Heid, 
that  the  expulsion  was  unlawful  (1)  as  being  in  Yiolation  of  the  rules 
of  the  society,  and  (d)  (per  Dayib,  P.  J.)  upon  the  ground  that  the  rule 
under  which  he  was  expelled  was  roid  as  against  public  policy. 

Pboplb  ex  reL  Dotle  v.  N.  Y.  Bbn.  Hoc.  of  Op.  Masons 86 

contract  againet,  void. 

See  CoNTBACT,  681. 

PUBCHASEB — at  eale  under  mechanic^  Hen  foredoture  may  §et  up  invaUd-^ 
Uy  of  prior  mortgage. 

See  Dbfbnbb,  886. 

QuBsnoH  OF  Fact — cowtrilmtory  negligerhce. 

See  Neolioehcb,  93. 

Bailboad — acquiring  land  for,  after  completion  of  railroad  —  what  petition 
mutt  etate.]  Where  a  railroad  company,  which  has  located  and  com- 
pleted its  road  under  the  requirements  of  the  general  law  of  1850, 
afterward  requires  additional  land,  which  it  seeu  to  acquire  under 
the  proYisions  of  Laws  1869»  chap.  287,  it  is  not  necessary  for  the 
petition  to  contain  the  allegations  made  on  the  original  petition,  or 
that  the  map  required  by  the  law  of  1850  be  made  and  filed. 

Matteb  OF  N.  T.  Gbht.  and  Hud.  Biy.  R.  B.  Ck>. «.  Swkbnbt.  •  669 


Section  of  paeeenger  ftrom  train. 

See  Abatbicbnt,  406. 

meaeure  ofdamageefor  vrrongpA  efeetionfirom  oar. 

See  Damaaes^  486. 

^fection  ofpaeeenger  from  car. 

See  Mastbb  and  Sbbyant,  486. 

^negUgence  causing  accident  at  highmiy  croeeing. 

See  NBGueBNGB,  416. 
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ItHLROAD — CkmUntud. 

negligenee  canning  ir^rjf  to  vm'kman  99»— iaIm  oamp&nif  IMU. 

8ee  NBaiLMKHaB«498. 


rights  of  passenger  on — negligence  in  running  train. 

See  KaoiiEeuroB,  585. 

rights  ofp€Usenger  on  -^  wrongful  ^feetionfironh  train. 

See  Pabbbbgeb,  495. 

proceedings  to  acquire  tiUe  to  land  for. 

See  Real  Estate,  298. 

Bailroad  Oomfahy-^  subscription  to  stock  Ufere  organisation  ^-paifmeiU 

by  check. 

See  CORPOBATiON,  036. 

Ratifioation  —  act  done  uUra  vires  cannot  be  ratified. 

See  CoRFORATioir,  488. 

of  insurance  contract  by  retaining  premiums. 

See  Insubakce,  108. 

Rbal  Estate  «^  9iMMr  of,  entitled  toflgtwes  ereetedby  trespasser -^raOre^ 
traek,]  Where  a  railroad  oompaaj,  without  aoqairiitf  title  and  with- 
out the  oonoant  of  the  owtier,  took  poeseseion  of  land  and  laid  a  rait 
road  track  thereon,  and  afterward  instituted  prooeedingB  to  aoquire 
title,  heid^  that  the  company  being  treepasserB,  the  fixtures  they  plaedd 
on  the  land  while  occnpying  it  Monged  to  the  owner  of  the  aoil,  and 
he  was  entitled  to  he  aUowM  the  value  of  the  track  as  a  fixtuie  on  the 
appraisal  of  damages  in  the  proceedings  to  acquire  title. 

Matter  ov  Long  IslaxdR  B.  Co. 

2 ,  damages  —  measure  of,  in  proceedings  to  aeouire  land.]    In  snch 

case  the  increased  value  of  the  land  for  the  Denefieial  ei^ogrnient 
thereof  hj  reason  of  the  affixing  of  th«  tiack  is  the  measure  of 
increased  compensation.  Ih. 

8.  ,  when  treated  as  personal.     Will  —  construction  ^.1    A  testator 

directed  that  certain  real  propertj  should  be  occupied  dj  I.  for  one 
and  a  half  years  after  his  death,  at  which  time  the  executors  should 
convert  the  same  into  money,  which  they  should  distribute  in  a  speci- 
fied manner.  Held,  that  the  real  property  at  the  expiration  of  the 
one  and  a  half  years  became  personal  estate  and  vested  in  the  execu- 
tors for  the  purpose  of  carrying  out  the  provisions  of  the  wilL 

SflUMWAT  e.  Harmon ..•• 

Uen  of  assessment  for  street  improwment. 

See  Assessment,  100. 

rigfU  of  lateral  support. 

See  Basbmsett,  ^0. 

■  married  female  infant  cannot  devise. 

See  Invanot,  149. 

■  mechanics^  Hen — contract  to  purchase. 

See  Mjkjbaktob'  Lnsir,  841 

title  to  trust  estate  when  in  benefleiary. 

See  TtLVffv,  885. 

BsamFr — limiting  liability  of  common  earfier. 

See  Commok  Cabbixr,  195. 


INDBZ.  ^ 

BBCEiTsa —  whmp&rsonal  acUon  4ou  net  lie  ag(Un9t.1  An  action  does 
not  lie  affaiBBt  the  reoeiyer  of  a  railroad  corporation  appointed  by  the 
court  ana  carrying'  on  the  bosinees  of  each  corporation,  for  injoriea  to 
a  passenger  upon  such  railroad,  caused  by  the  negligence  of  the 
employees  of  such  receiver. 

Camp  «.  Basnet  628 

2. ,  €Mhend/meni  of  judgment  reoordA    But  where  a  judgment  was 

obtained  against  the  receiver  personally  for  injuries  caused  by  said 
n^iigence,A«M,that  the  record  might  be  amended  so  as  to  render  the 
Judgment  one  against  the  receiver  as  such.  lb. 

eoUeetion  of  rents  hy — in  foreclosure  action  pendente  Ute — praeiiee. 

See  CoiTTEMFT,  69. 

of  judgment  debtor  does  not  acquire  title  to  property  prewmsly 

assigned  for  benefit  of  creditors. 

See  TiTLB,  160. 

Recital  —  in  deed  of  unrecorded  mortgage  not  notice  to  subsequent  mort- 
gagee.] A  recital  in  a  deed  to  the  grantor  of  G.  of  the  existence  of  a 
prior  unrecorded  mortgage,  held,  not  to  be  notice  to  a  mortgagee  from 
0.  of  such  unrecorded  mortgage. 

Cbofut  €.  Wood 814 

Rbcoqkizancb  —  of  disorderly  person. 

See  DiaoBDEBLT  Pebson,  9* 
Rbookd — mistake  in. 

See  Criminal  Pbactice,  258. 

Bbferbngb  —  foltat  is  not  long  account  authorizing  eompuisory.]  Plaintiff 
claimed  a  balance  due  from  defendant  for  services  as  book-keeper, 
also  a  specific  sum  for  services  in  procuring  a  contract.  Defendant 
denied  the  claim  for  procuring  the  contract,  and  that  there  was  the 
amount  claimed  due  for  services  as  book-keeper,  and  averred  fraud- 
ulent entries  in  defendant's  books  by  plaintiff  of  transactions  between 
defendant  and  a  firm  of  which  plaintiff  was  a  member.  Held,  not 
involving  a  long  account  so  as  to  authorize  a  compulsory  reference. 

MiKEB  «.  Oardikbb 848 

2. ,  practice  on — exception.]    Although  an  exception  will  lie  to  the 

refusal  of  a  referee  to  find  a  fact  material  to  the  issue  which  has  been 
sufficiently  proved  where  there  is  no  contradictory  evidence,  it  will   * 
not  lie  because  he  refuses  to  conform  his  entire  report  to  the  request 
in  totidem  verbis. 

Day  «.  MooNET 882 

Rbultionshif  *—  aiene  not  evidence  of  ^ant  of  good  faith. 

See  EviDENCB,  849. 

Rblioious  Corporations  —  change  of  name  of]  It  is  not  necessary  that 
all  the  corporators  of  a  religious  corporation  should  be  heard  on  an 
application  to  change  the  name  of  such  corporation. 

Watkinb  e.  Wilcox 589 

2. ,  scUe  of  property  by — rights  of  corporator.]    Where  a  corporation 

sold  real  estate  under  an  order  of  the  court  to  a  bona  fide  purchaser, 
and  the  corporation  received  from  him  the  value  oi  the  property 
conveyed,  held,  that  a  member  of  the  corporation  could  not  set  up 
against  the  sale  that  by  reason  of  irreg ularities  in  the  proceedings  the 
corporation  did  not  give  a  valid  title.  lb. 

8.  ■  ',  dtaritable  uses.]  The  law  of  charitable  uses  has  no  existence  in 
this  State.  "  Corporations  take  and  hold  property  only  to  the  amount 
and  for  the  purposes  prescribed  by  their  charters  or  acts  of  incorpora- 
Uon."  lb. 
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4. ,  all  ha/oe  like  righte  and  auihoriiy,]    Beligioiui  oorpomiioiiB  otgrnn- 

ioed  under  the  different  sectionB  (§§1,3, 8)  of  the  act  of  1813  (chap.  60) 
and  their  trustees  all  have  the  saine  rights  and  anthoritj.  lb. 

5. ,  are  eitnl  corporations  —  are  individual  bodies  not  controlled  hy 

eeeleiitutieal  reatrietione.]  Reli^^oas  societies  are  not  ecclesiastical 
corporations  in  the  meaning  of  the  English  law,  bat  cinl  corporations 
consisting  not  of  trustees  out  of  the  members  of  the  sodetj.  The 
right  to  vote  in  such  a  corporation  depends  on  a  connection  with  the 
particular  society  and  not  on  one  with  the  ecclesiastical  body  to  which 
the  society  belongs.  The  majority  of  corporators  in  a  religious  corpo- 
ration have  the  right  to  control,  and  they  are  free  from  any  ecclesias- 
tical restrictions,  lb. 

6.  ,  majority  of  corporators  may  change  ecdesiastieal  connection.'] 

An  almost  unanimous  majority  of  a  religious  society,  incorporated  as  a 
Dutch  Reformed  church  under  the  provisions  of  section  2  of  chapter 
60  of  the  Laws  of  1818,  voted  to  change  their  ecdesiastieal  connection 
and  become  a  Congregational  church,  and  did  so.  Held,  that  they  had 
the  right  to  do  so,  and  the  minority,  who  did  not  favor  the  change  and 
kept  their  connection  with  the  Dutch  Reformed  body,  were  not  enti- 
tled to  retain  control  of  the  property  of  the  corporation.  lb. 


gift  to,  hy  un& —  sufficiency  of  description. 

See  Will,  614. 

Rent — tohcn  provieion  of  Laws  1860,  chapter  845,  not  drfcnm  to  oMmfor 

See  Leasb,  879. 

Rbplt  —  when  not  necessary. 

See  PLEABiNa,  351. 

Rbscission  —  of  contract,  tohat  operates  as. 

See  Ck>in»ACT,  395. 


of  contract  for  fraud  —  party  seeking,  must  restore 

See  Ck>NTBACT,  824. 

when  contract  of  sale  may  not  be  rescinded. 

See  Wakrahtt,  658. 

Rbservatiok— m  deed,  comtruction  of. 

See  TiTLB,  576. 

Royalty  —  dtfense  of  invaUditi/  of  patent  in  action  for. 

See  Dbfbksb,  629 ;  BviDBircs,  529 ;  Patent,  684. 

Rule  of  Sttfremb  Court: 

Rule  97 

Sale  —  of  personal  property — what  is.  Delivery  —  mere  words  do  not  con' 
stUute  an  aecM)tance.\  Defendant  agreed  to  purchase  some  hams, 
which  plaintifi^  were  smoking,  and  gave  directions  as  to  the  manner 
of  smoking.  After  the  smoking  was  completed  plaintiffis  weighed 
the  hams,  and  piled  them  up  on  their  own  premises.  Defendant 
called  soon  after,  and  said,  "  I  fiuppose  these  are  my  hams,"  and  one 
of  plaintiffs  said,  **  Yes,  they  are  all  weighed  and  ready  for  you  to 
take  away,"  in  reply  to  which   defendant  bowed  his  head.    Held, 

(1)  that  the  contract  was  one  of  sale,  and  not  for  work  and  labor ;  and 

(2)  that  there  was  not  a  delivery  to  and  acceptance  by  defendant  of  the 
hams. 

Kellogg  t.  Witherhsad 585 


\ 
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Salb — CkmUwued,  'aa* 

diiCinguithedftram  haUmeiU, 

See  BAiLiaENT,  39. 

of  pereonal  property — unchanged  poeeeeri&n  inoaUdatet  only  at  to 


creditors  and  purchaeere. 

See  FBAm>uufiNT  CoNYinrANCS,  8S2. 

■^  sale  or  return  of  penonal  property. 

See  Title,  651. 


of  pereonal  property — loAo^  does  noi  canitUute  learraniy — mhm 


purchaser  may  not  rescind. 

See  Wabrantt,  653. 

Sabatooa  Springs — o/ets  relating  to  Union  avenue. 

See  CoNSTimnoNAL  Law,  478. 

SsLF-DEFENBB  —  right  ofpcTson  previously  threatened  to  dtfend  himself 

See  Criminal  Evidbncb,  166. 

Sbrticb — suhsrituted  service  — what  sufficient  to  authorise.]  An  affidavit 
of  the  sheriff  of  the  coanty  where  a  defendant  resided  that  he  had 
made  diligent  aod  proper  efforts  to  serve  the  sammons  upon  defend- 
ant hy  going  to  his  residence  and  place  of  business,  bat  that  he  could 
not  be  found  in  this  State,  ?uid  sufficient  to  warrant  an  order  for  sub- 
stituted service. 

Simpson  v.  Bubch 560 

2. ,  judgment  —  irregular  cannot  be  impeached  by  junior  creditor,'] 

An  omission  to  serve  a  summons  personally  or  by  publication  within 
thirty  days  after  the  allowance  of  an  attachment,  although  an  irregu- 
larity which  would  entitle  the  defendant  to  avoid  the  proceedings,  does 
not  render  them  void  as  to  a  third  person,  e,  g.,  a  junior  judgment 
creditor.  lb. 

—  on  foreign  corporation. 

See  Jurisdiction,  858. 

Sbttlement — between  parties  without  fraud  sustained. 

See  Mistake,  502. 

Sbwbr — when  city  not  liable  for  damages  from  overflow  of 

See  Municipal  Corporation,  686. 

Severance  —  of  auction. 

See  Action,  289. 

Sheriff  —  liability  of  for  moneys  collected  on  process.  Proceedings  to  enforce 
payment.  Jurisdiction — consent  confers.  Bankruptcy.]  A  sheriji 
collected  moneys  upon  an  execution  aeainst  M.  on  a  juds^ment  in 
favor  of  plaintiff.  Bankruptcy  proceedings  were  instituted  against 
M.  and  the  sheriff  enjoined  thereon  from  paying  over  the  money.  In 
May,  1872,  the  sheriff  was  ordered  by  the  Supreme  Court  to  pay  the 
money  to  plaintiff,  and  the  order  was  affirmed  at  general  term.  In  the 
bankruptcy  court,  where,  by  consent  of  plaintiff's  counsel,  who 
appeared,  a  reference  was  ordered  to  determine  the  claims  of  plaintiff 
and  the  assignee  in  bankruptcy  to  the  money,  the  referee  reported  in 
favor  of  the  assignee,  and,  by  ord?r  of  the  bankruptcy  court,  the 
money  was  paid  to  the  assignee.  Subsequently,  proceedings  were 
instituted  in  the  Supreme  Court  to  compel  the  sheriff  to  pay  to  plain- 
tiff as  directed  by  the  order  in  May,  1872.  ffeld^  (1)  that  in  sucn  pro- 
ceedings the  sheriff  was  not  concluded  by  the  order  of  May,  1872,  but 
was  entitled  to  show  the  proceeding!  had  in  the  bankruptcv  court  In 
justification  of  his  non-compliance  with  that  order,  and  (2)  tliat  plain* 
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Shbriff — Continued  »*•■' 

tiff  having  appeared  In  the  bankrupt  prooeadingsand  ooofleated  toth* 
reference,  although  the  reference  was  not  the  proper  mode  of  deter- 
mining the  claims  to  the  money,  was  concluded  by  the  dedsion  of  the 
bttnkruptcy  court,  and  the  sheriff  was  not  liable  to  plaintiff  for  the 
moneys  paid  to  the  assignee. 

Pboflb  ex  rd.  JsamTB  «.  Bbbnkan 190 


lecy  upon  property  of  third  pereon — iehm^  tkeriff  not  liabis. 

See  BzBCUTiON,  467. 

'^priority  MtOMfi  eoDeeiiiHonB^appUcaHontoeQwrthy^for  dirscHan  oi 


to  payment  of  numeys  coUeeted. 

iS!MPBAOTICB,806. 

one  year  statute  of  Imitation  does  n&t  appiy  to  fraiuduknt  atU  9f* 

See  STAirrrs  or  Limitation,  888. 

Ships  a9D  VBasBLS — n^Uffenee  in  managing  iteamboat. 

See  NBaLiGBNGB,  88. 

SuyvwALK—eity  liable  for  injury  from  negligent  dtfeet  im. 

See  MtTKiciFAL  Cobforatiok,  688. 

negligence  in  uee  of — dangerous  opening  in. 

See  NaaiiiOBNGE,  185. 

Slakder — prvoUeged  communieationsJ]  Statements  made  by  a  resident 
of  a  school  district,  having  a  daughter  attending  school,  to  the  tm»- 
tees,  charging  bad  character  to  a  female  teacher  of  the  school,  held,  to 
be  privileged  communications,  and  the  one  making  them  not  liable  for 
slander  in  the  absence  of  malice. 

Harwood  v.  Kbbch 665 

2.  — ^ ,  malice — wofU  ofprcbaUe  ec^se,']  But  the  fact  that  the  person  mak- 
ing them  had  no  reason  to  believe  the  statements  to  be  true,  or  knew 
them  to  be  false,  held  to  show  malice,  which  would  render  him  liable.  lb, 

8. ,  denial  of  maliee.'\    The  defendant  In  an  action  for  slander  can* 

not,  unless  the  statements  charged  as  slanderous  are  privileged,  relieye 
himself  from  liability  by  denying  malicious  intent,  lb. 

Special  pROCESDiNas  —  requirements  of  statute  authorising,  must  be  com- 
plied with.]  The  principle  is  well  settled  that  where  a  remedy  Is 
given  by  statute  all  the  requirements  imposed  by  the  statute  must  be 
complied  with. 

Matter  of  Towhbhend 


removal  of  mortgage  fkwn  record  by. 

See  MoRTGAOB,  237. 

acquiring  land  for  railroad. 

See  Railroad,  669. 

Specific  Performance — parties  in  action  for. 

See  Parties,  892. 

wTien  cause  qf  action  to  enforce  accrues — action  limited  to  ten  years. 

See  Statute  of  Limitation,  882. 

Statitte  of  PRArDS  — promise  to  pay  debt  of  another.]  Plaintiff,  upon  a 
contract  for  the  sale  of  lumber  to  F.,  had  delivered  a  part  of  the  lum* 
ber,  when  defendant  bought  F.'s  interest,  in  consideration  whereof 
defendant  verbally  agreed  to  pay  for  the  lumber  already  and  to  be 
delivered.  Held,  that  the  agreement  was  not  within  the  statute  of 
frauds,  and  could  be  enforced  by  plaintiff  against  defendant. 

Oox  e.  Wbllbb 809 


i 

i 
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gTATUTB  OF  FBAUD8,  vrc.— OimHtiued, 

S. i  contract  void  far.    AmtindmefU  to  eompUxuU  changing  cauu  of 

action —  toKen  dUotoMe.^  Plaintiif  sold  defendant  forty-five  standing 
ireen  npon  plaintiff's  land  growing,  in  oonsidaration  of  which  defend- 
ant agreed  to  dig  a  ditch  for  plaintiff.  The  contract  was  verbal. 
Defendant  cat  and  converted  the  standing  trees,  and  then  refused  to 
perform  his  part  of  the  contract.  An  action  was  brought  in  a  justice's 
court  for  the  breach  of  the  contract.  Held^  (1)  that  although  the  con- 
tract was  void  for  not  being  in  writing,  plaintiff  was  entitled  to  recover 
the  ralue  of  the  trees  cut;  and  (2)  an  amendment  of  the  complaint 
from  one  for  a  breach  of  contract  to  one  for  the  recovery  of  the  value 
of  the  trees  cut,  defendant  not  having  been  misled,  was  in  furtherance 
of  justice,  and  a  refusal  to  allow  such  an  amendment  was  error. 

Wood  v.  Shultib 557 

8b  — — «  promise  to  pay  debt  of  another.'l  A  parol  promise  to  pay  the 
debt  of  another  is  not  rendered  valid  under  the  statute  by  the  fact 
that  the  party  promising  receives  a  good  consideration  therefor. 

BsLXNAP  t.  Bender .611 

4.  ,  eondderationJ]  A  continuance  by  an  employee  of  A  to  woriL 
for  B  at  the  price  paid  by  A,  held  not  a  good  consideration  far  a  promise 
by  B  to  pay  the  employee  the  amount  due  him  for  work  done  for  A.  lb. 

5.  ,  trust  —  when  action  does  not  lie  againnt  truetee.]  W.  sold  and 
transferred  to  defendant  certain  logs,  the  defendant  agreeing  to 
manufacture  the  logs,  and  out  of  the  proceeds  to  pay  the  amount  due 
from  W.  to  his  workmen,  which  meant  a  debt  due  plaintiff.  Held, 
that  plaintiff  could  not  maintain  an  action  upon  a  promise  by  defend- 
ant to  pay  the  amount  due  plaintiff  from  W.,  but  could  only  require 
defendant  to  account  for  tne  property  received  as  trustee,  after  the 
manufacture  and  disposition  of  such  property.  lb. 

6.  ,  promise  to  pay  debt  of  another, "[  Plaintiff  was  requested  by  B. 
to  do  work  upon  a  house  B.  was  erecting,  but  refused  to  be  employed 
by  B.,  whereupon  defendant  told  plaintiff  to  do  the  work  whatever  B. 
ordered,  and  defendant  would  pay  him  for  it.  Held,  not  a  promise  to 
pay  the  debt  of  another  within  the  statute  of  frauds. 

Alobr  «.  Johnson 683 

-^^—  when  not  necessary  to  plead. 

Sec  Pleading,  632. 

BtjlTXJTR  of  LnfiTATtON — joint  dei>tors.'\  It  is  the  settled  law  of  this 
State  as  to  joint  ^^^Uftff  ^^^  ^^  respect  to  the  defense  of  the  statutes 
of  limitation,  each  nSnos  upon  his  own  bottom. 

Merbitt  v.  Sawyer 160 

2. ,  waiver  of  defense,]    A  judgment  was  recovered  against  8.  and  H., 

jointly,  in  May,  1851.  in  March,  1870,  an  action  thereon  was  com- 
menced against  S.  alone.  By  consent  of  8. ,  the  complaint  was  amended 
in  June,  1871 ,  by  joining  H.  as  codefendant.  ffeldf  (1)  that  the  twenty 
years'  statute  of  limitation  was  a  bar  to  the  action  against  H.,  and  (2) 
that  the  consent  of  S.  to  the  joining  of  H.  did  not  waive  the  defense, 
lb. 

8.  ,  in  action   for  legacy.'}    An   action    for  a  legacy  against  the 

devisee  of  land  charged  with  its  payment,  or  his  heirs,  is,  in  its  nature, 
equitable,  and  may  ^  commenced  at  any  time  within  ten  years  after 
the  cause  of  action  accrues. 

LoDEB  V.  Hatfield 320 

one  year  statute  does  not  apply  to  fraudulent  acU  of  sheriff.'] 


The  one  year  statute  of  limitation  held  not  to  apply  to  an  action  oy 
the  supervisors  of  a  county  against  the  sheriff  to  recover  moneys 
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Statute  of  Lixttatiok  —  OonHnued.  ^^m. 

paid  on  fraudalent  voachen  for  the  board  of  ficiiiioiiB  priBonen  in  the 
county  Jail. 

SUFBRVISORB  07  ElKOB  V,  WaLTBB 888 

5.  ,  cKstian  to  enforce  tpecifio  performance  limited  to  ten  yeare — to^^ 

cauee  of  action  acorues.]  The  contract  to  aell  was  made  in  1863,  and 
was  to  be  performed  within  three  years.  Held,  (1)  that  the  time  to 
commence  an  action  to  enforce  the  same  was  liniited  to  ten  yean 
after  the  cause  of  action  accrued ;  (2)  that  such  cause  accrued  In 
1856  ;  that  a  demand  was  not  necessary  before  bringing  action,  and 
the  statute  began  to  run  in  that  year ;  and  (8)  that  a  parol  promise  to 
extend  the  time  of  performance  would  not  bar  the  statute. 

McCottab  v.  Lawrence 899 


6.  ..  parol  promise  does  not  bar  statute — possession  wiU  not  prevent 

statute  running.]  The  plaintiff  had  not  paid  the  price  agreed,  but  had 
obtained  possession  of  the  lands  contracted  to  be  conveyed.  Held, 
that  this  would  not  prevent  the  statute  running.  It  is  only  where 
the  vendee  has  become  entitled  to  a  specific  performance,  by  reason 
of  full  performance  on  his  part,  that  the  vendor  is  not  allowed  to  inter- 
pose the  statute  as  an  obstacle  to  the  vendee's  right  to  have  his  title 
perfected.  lb. 

when  lien  of  assessment  not  barred  by. 

See  Assbsbkent,  100. 

Statutes  AppLncD,  Cited,  Construed,  Explained  and  Passed  Upoit. 
Reyibbd  Statutes. 

Vol.  1,  p.  65,  §  49, 69d ;  p.  209.  §§  72-76,  597 ;  p.  868,  §  16,  275. 
276;  p.  383,  §  95. 154 ;  p.  414,  §  2,  675 ;  p.  501,  ^^  1,  483  ;  p.  556, 
590 ;  p.  638,  §  1. 10 ;  p.  654,  §  18.  698 ;  p.  722,  §  5,  554 ;  p.  722,  §  9, 
556 ;  p.  728.  556  ;  p.  725,  §  33.  602  ;  p.  725,  §  35, 566 ;  p.  727,  §  44, 
554 ;  p.  728,  g  49,  554 ;  p.  7^,  §  55, 851 ;  p.  728,  §  55,  554;  p.  729, 
§58, 288,  554:  p.  729,  §59,  555;  p.  729,  §  69.288;  p.  729.  §  60, 
851,  578 ;  p.  729,  §  61.  578 ;  p.  780,867,  578;  p.  782,  g  74,6i55 ;  p. 
732,  783.  §g  82-85,  555  ;  p.  735,  g  107,  555  ;  p.  788,  §  138,  655 ;  p. 
756,  g  1,  857,  566  ;  p.  761,  §  28,  357 ;  p.  762,  §§  37,  88,  857 ;  p.  763. 
**  41,  856 ;  p.  769.  g  11,  886 ;  p.  773,  §  2,  556,  602.  Vol.  2.  p.  85, 
18,92;  p.  57,  §1.147;  p.  64,  g  39,518;  p.  64.  §  48,  557;  p. 
J,g34,  290;  p.  114,  §  9,235;  p.  134.824;  p.  296,  §18,104;  p. 
801,  §  48. 194 ;  p.  801,  §  49,  234 ;  p.  302,  §§  51,  52,  234 ;  p.  809, 
§§  36,  38,  511 ;  p.  317,  434;  p.  342,  §  19,  5ll ;  p.  387,  §  4,  407 ;  p. 
429,491;  p.  447,  §  1.  225;  p.  447,  §§  1.  2,  240;  p.  448,  S5  2.  225 ;  p. 
455,  g  52,  689 ;  p.  458,  459.  359  ;  p.  462,  591 ;  p.  534.  §  1.  388;  p. 
635,  g  4,  119 ;  p.  568.  §  22.  261,  283;  p.  568,  §  23,  262 ;  p.  664, 
§  25,  261, 288 ;  p.  567,  §  40, 261.  264,  288  ;  p.  6^,  §  41,  261,  263, 
283  ;  p.  568.  §  42,  261,  264,  283  ;  p.  681,  §  2.  549 ;  p.  685,  §  29. 12 ; 
p.  693,  §  33,  661 ;  p.  696,  §  38,  275,  276  ;  p.  706,  §§  1,  2,  280 ;  p. 
786,  g  21,  219 ;  p.  739,  §  11,  277 ;  p.  742,  g  24,  650;  p.  778,  §  11, 
690. 

Session  Laws. 

1801,  chap.  174,  285  1847,  chap.  80,  218 

1813.  chap.  60,  643  1847,  chap.  866,  696,000 

1813.  chap.  86,  103  1847.  chap.  466,  SI 

1814,  chap.  176.  277  1848.  chap.  40,  266,864,662 
1827,  chap.  58,  590  1848.  chap.  200,  146 
1830,  chap.  320.  164  1849.  chap.  193,  651 
1885,  chap.  90,  546  1849.  chap.  107,  800 
1839,  chap.  218,  494  1849.  chap.  268, 


1842.  chap.  197,  869        1849,  chap.  876  146 

1846,  chap.  150,  697       1850,  chap.  140,  687.871 


r 
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TTrrss  Afflued,  btc. 

—  Continued. 

FAoa. 

1858,  chap.  168, 

28 

1868,  chap.  681, 

847 

1858,  chap.  511, 

561 

1868,  chap.  789, 

228 

1854,  chap.  270, 

651 

1869,  chap.  287, 

671 

1655,  chap.  279, 

861 

1869.  chap.  744, 

817 

1865,  chap.  887, 

280 

1870,  chap.  137, 

170,208 

1855,  chap.  847, 

460 

1870,  chap.  190, 

154 

1857,  chap.  446, 

222 

1870,  chap.  888, 

208 

1857,  chap.  604, 

207 

1870,  chap.  519. 

549 

1859,  chap.  262, 

578 

1870,  chap.  623, 

474, 476, 477, 479 

1850,  chap.  294, 

598,600 

1871,  chap.  574, 

169 

1859,  chap.  481, 

685 

1871,  chap.  584, 

208 

1860,  chap.  90, 

465  ' 

1871.  chap.  738. 

840 

1860,  chap.  845, 

881 

1872,  chap.  298, 

474,  476, 477,  479 

1860,  chap.  848, 

805 

1872,  chap.  500, 

474,  476,  477,  479 

1861,  chap.  169, 

820 

1872,  chap.  580, 

166 

1861,  chap.  148, 

572 

1872,  chap.  629, 

187 

1861,  chap.  298, 

316 

1872,  chap.  710, 

847 

1862,  chap.  63, 

820 

1878,  chap.  427, 

274 

1862,  chap.  865, 

228 

1878,  chap.  835, 

208 

1862,  chap.  869, 

218 

1873,  chap.  455, 

600 

1862,  chap.  478. 

812,842 

1873,  chap.  551, 

228 

1862,  chap.  488, 

90 

1878,  chap.  598, 

847 

1864,  chap.  517, 

854 

1878,  chap.  455, 

597 

1864,  chap.  582, 

515 

1874,  chap.  545, 

187 

1867,  chap.  254, 

494 

1874,  chap.  200, 

474, 476,  479 

1867,  chap.  449, 

518 

1874,  chap.  804, 

224 

1867,  chap.  887. 

515 

1874,  chap.  588, 

847 

1868,  chap.  568, 

207 

1874.  chap.  589, 

821 

1868,  chap.  677, 

515 

1874,  chap.  600, 

806 

Statutort  OoN8TR0cnoir — Laws  of  1868,  o^apter  563,  not  repeaUd — per- 
pi'nfA  Chapter  563  of  Laws  of  1868,  creating  the  office  of  Metropoli- 
tan Fire  Marshal,  has  not  been  repealed,  and  an  indictment  for  perjarr 
will  lie  for  false  swearing  in  any  matter  legitimately  before  sucn 
marshal. 

Harbis  h.  People 206 

2. ,  Lawi  of  1874,  chap.  804 — New  York  cUy.     Praetiee — contimt' 

once  of  action,]  By  Laws  1874,  chap.  804,  the  coanty  and  dty  of  New 
York  were  consolidated  for  the  purposes  of  local  government,  ander 
the  corporate  name  of  "  The  Mayor,  etc.,  of  New  York,"  and  the  rights, 
property,  interests,  claims  and  demands  of  the  county  and  of  the 
board  of  supervisors  were  vested  in  the  consolidated  corporation. 
Held,  (1)  to  include  a  claim  against  a  conntf  officer  for  county  moneys 
fraudulently  received  and  applied,  and  (2)  that  an  order  in  an  action 
instituted  on  such  claim,  previous  to  the  passage  of  said  act,  by  and 
in  the  name  of  the  board  of  supervisors  of  said  county,  continuing 
the  action  in  the  name  of  the  consolidated  corporation,  was  proper. 

SmpERvisoBS  OF  New  York  o.  Tweed 228 

8. ,  defense  —  when  further  pleading  not  necessary.]    Held,  also,  that 

further  pleadings  on  the  part  of  the  defense  were  not  essential  to 
protect  defendant's  rights  from  the  consequences  of  the  change.  lb. 

4. ,2R.  3.  696,888  — 1  J?.  8.368,  %  16 -^  neglect  of  duty  by  super^ 

visor.]  The  provision  of  1  R.  S.  368,  §  16,  that  if  any  supervisor 
shall  refuse  or  neglect  to  perform  any  duties  required  of  him  by  law 
he  shall  "  forfeit  the  sum  of  |250 ; "  held,  not  to  relieve  from  liability 
under  the  provision  of  2  B.  S.  696,  §  38,  that  "  when  any  duty  shall  be 
enjoined  by  law  upon  any  public  officer,  etc.,  evenr  willful  neglect  to 
perform  such  duty,  when  no  special  provision  shall  have  been  made 
for  the  punishmeiit  of  such  delinquency,  shall  be  a  misdemeanor 
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Afatutory  Conbtbuction — Continued,  •^•» 

panishable/'  eto.  The  first-named  provision  does  not  provide  for  the 
punishment  of  the  Biipervifsor,  bat  merely  renders  liim  liable  to  a  <^vtl 
action  for  a  simple  nealect,  etc.,  while  the  latter  provlsioa  leqnira 
the  neglect  to  be  willial. 

Peoplb  ^  rel,  Twbrd  o.  Lisoomb 208 

5. ,  latos  relating  to  Indian  reserDotion.]    The  provision  of  Laws 

1873,  chapter  455,  section  1,  that  any  Indian  residing  on  the  Oattaran- 
gas,  etc. ,  reservation  may  sell  or  dispose  of  timber  growing  on  land 
mclosed  and  occupied  by  him  ;  kM,  not  to  be  inconsistent  with  or  repeal 
Laws  1847,  chapter  865,  section  20,  which  prohibits  white  men  nrom 
cutting  down  and  removing  trees,  from  Indian  reservations. 

Senbca  Nat.  of  Ikdiaivs  «.  Hammond 995 


6.         ■   ,  ConatUvUional  2afo.]    The  authority  of  the  legislature  to  _ 
an  act  vesting  the  title  to  property  owned  by  an  Indian  nation  in  its 
collective  capacity  in  individual  Indians  of  the  nation  questioned.    lb. 

aet%  relating  to  Union  aventie,  Saratoga  Springe, 

See  GONffTiTUTioNAL  Law,  478. 

what  is  competent  court  — habeas  corpus  proeeedinge. 

See  Habbas  Corpus,  258. 

statutes  relating  to  married  women  do  not  permit  married  femaie 


infant  to  devise  real  estate. 

See  Infancy,  143. 


Laws  1855,  chapter  387,  §  5--jwrisdietum  of  New  York  eewrief 


special  sessions. 

See  Jurisdiction,  258. 


when  protision  of  Laws  1860,  chap,  345,  not  defence  to  aetian  fot 


rent. 

See  Lbasb,  879. 

—  Laws  1870,  chapter  187,  g  115,  to  he  HberaBjf  eoTUtmed, 

See  Nbw  York  City,  168. 


Laws  1861,  chap.  298;   1869,  chap,  704:^ local  impro9ementi  In 

Brooklyn. 

See  Taxation,  816. 

■     statutes  relating  to  married  women  do  not  abrogate  tenanep  hp  A« 
curtesy. 

See  Tbn^cy  by  the  Cubtbsy,  142. 

Statutory  Procebdings — must  he  strictly  foUowed.]  It  is  a  well-settled 
rule  in  respect  to  all  purely  statutory  proceedings  that  if  a  compliance 
with  the  requirements  appears  to  have  been  omitted  in  any  essential 
respect,  the  determination  ultimately  made  is  a  nullity.  And  the  want 
of  jurisdiction  may  be  inquired  into  in  a  collateral  proceeding. 

Brown  v.  Mayor  of  New  York 164 

2 ,  New  York  eUy.    EMenee  —  qfidal  certificate.]    By  Laws  1872, 

chapter  580,  it  was  provided  with  respeet  to  certain  contracte  for  publie 
woriL  in  the  city  of  New  York,  informally  entered  into  and  not  bind- 
ing on  the  city,  that  commissioners  therein  named  should,  npon  notice 
to  the  comptroller,  and  with  an  opportunity  to  all  interested  parties 
to  be  heard,  examine  into  such  contracts  and  certify  their  determina- 
tion, and  if  they  should  certify  that  no  fraud  was  perpetrated  in  rria- 
tion  to  any  contract,  such  contract  should  become  valid  and  binding 
upon  the  city,  and  that  the  certificate  made  should  be  final  and  eon- 
<au8ive  on  the  question  of  fraud.  Beld,  (1)  tliat  a  conformity  to  the 
requirements  of  the  statute  was  essential  to  confer  Jurisdiction  en  the 


INDEX,  7^7 

#RATUTOiiT  PBodkKDmo&^CinUinued.  'ao. 

commissioners,  and  that  a  certificate  given  witboat  an  opportanity  to 
the  comptroller  to  be  heard,  and  without  an  examination,  was  not  valid ; 
(9)  that  the  certificate  was  only  presamptive  evidence  of  the  perform- 
ance by  the  commissioners  of  the  required  acts,  and  (8)  that  Buch  cer- 
tificate would  not  be  conclusive  upon  the  question  of  the  due  perform- 
ance of  the  contract,  or  any  other  question  but  fraud.  lb. 

Stock — ntbseriptian  for^  in  proposed  corporation. 

See  Corporation,  636. 

Stockholdibr — of  oorporatian,  rigUs  and  UaHiitie$  of,  at  to  mtbtoripiicn 
for  stock. 

Bee  Corforatiok,  581. 

Strbbt  —  adjuttment  of  expenses  of  opening  cannot  be  attacked  coUaieraUy, 
New  York  city.']  In  an  action  agrainst  the  city  of  New  York  to  recover 
for  plaintiff's  services  and  expenses  as  commissioner  of  estimate  and 
assessment  in  opening  a  street,  the  complaint  averred  and  the  answer 
-admitted  that  the  bill  of  the  commissioners  was  adjusted  in  the  manner 
provided  by  statute,  and  at  the  instance  of  the  counsel  for  the  city,  and 
that  such  adjustment  was  confirmed  bv  the  court.  Held,  that  the  adjust- 
ment could  not  be  attacked  in  a  collateral  proceeding,  and  the  fact 
that  the  amount  allowed  was  in  excess  of  that  provided  by  statute 
was  no  defense. 

Pitman  «.  Mayor  of  New  York 89 

2 ,  couwter-daim — daim  against  employee  of  plaintiff.]    Held,  also, 

that  a  claim  by  defendant  against  the  clerk  of  the  eommiaalonera  for 
an  amount  exceeding  that  allowed  them  upon  the  adjustment  for  his 
services,  could  not  be  set  up  as  a  counter-claim  or  a  set-off  in  the 
action,  notwithstanding  such  clerk  was  to  be  paid  by  the  commiBsion- 
ers  out  of  the  amount  claimed  in  the  action.  lb. 

■'■■   duty  of  private  person  as  to  use  of. 

See  NsGLXGBNCE,  185. 

wuafe  huUdinff  abutting  on. 

See  NsoLioBHCfB,  562. 

cusesMunt  for  improvements  in  NewTork  dty. 

See  New  Yobk  Citt,  129. 

SuiiMART  PBOCBBDiKas — where  no  appeal  lies  from  cottnty  eimrt  in. 

See  Appeal,  650. 

Summons — for  reHtf,  when  proper. 

See  Practicb,  462. 

Supervisors  —  audit  of  illegal  daim  hy  hoard  j>f  supervisors  invalid. 

See  Officer,  151. 

neglect  of  duty  hy — penalty  for. 

See  Statutort  ConsrancTunf,  268. 

Sufpubmbntabt  VBOOttKDiaiQB^depoeiiary  of  bankrupt  court  not  oor- 
foration  holding  funds  of  judgment  debtor  under  Code,  %  294.]  A  bank 
holding  funds  lielonging  to  a  bankrupt  estate  as  depositary  of  the 
bankrupt  court  of  the  United  States,  luld,  in  supplementary  proceed- 
ings on  a  judgment  against  the  assignee,  not  a  corporation  having 
property  of  the  judgment  debtor  under  Code,  §  294. 

Hatens  v.  Nat.  Cttt  Bank  of  Brookltn 846 


patenf^ht  tan  be  reached  in. 

Bee  PATHNT-BieBV,  100. 
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SuBBTTBHiP  —  9wrety  not  liable  beyond  the  terms  of  hie  contract.']  Defend- 
ant guaranteed  the  payment  of  a  bond  ^'  to  Arthar  Childs,  tne  present 
owner  and  holder  of  aaid  bond."  Held^  a  gaarant j  to  Childe  onlj.  and 
that  it  did  not  paes  as  collateral  with  the  assignment  of  the  bond  by 
Childs.  A  surety  is  not  to  be  held  beyond  the  precise  terms  of  his 
contract. 

Smith  t>.  Starr  887 

2.  — — ,  token  d^enee  €f  Jraud  in  principal  contract  is  avaOaUe  to 
surety.]  A.  induced  H.  to  execute  a  promissory  note  to  him,  of  which 
defendaot  afterward  guaranteed  the  payment.  Held,  that  the  defense 
of  fraud  on  the  part  of  A.  in  procuring  the  note  was  available  to 
defendant  in  an  action  upon  the  guaranty  by  the  executor  of  A. 

Putnam  v.  Schtjtler 485 


— ^—  when  agent  may  not  make  contract  ofgua/ranty. 

See  AoBNCT.  402. 

assumption  of  debts — promise  to  third  person  for  ptaintif's  henefiL 

See  Contract,  188. 

principal  security  must  he  first  exhatisted. 

See  Foreclosure,  24. 

amount  of  security  an  removal  of  cause  to  United  States  court. 

See  Practice,  54. 

undertaking  to  account  for  income  of  property  in  Utigation. 

See  Undertaking,  626. 

Surname  —  right  to  use. 

See  Trade-mark,  138. 

SuitROGATE  —  when  district  attorney  may  act  as — failure  of  special  surro- 
gate to  file  bond  —  statutory  cofistruction.]  It  was  the  intention  of 
the  legislature  (Laws  1871,  chap.  859,  §  8)  that  there  should  always 
be  some  person  competent  to  act  as  surrogate,  and  where  the  county 
judge  and  surrogate  was  disqualified,  and  the  special  county  judge 
had  not  given  anawas  unable  to  give  the  bond  required  by  law ;  held, 
that  the  district  attorney  was  authorized  to  act.  The  words  *'  when 
there  is  no  legal  offlcerauthoriaedto  perform  "  ;  Held,  to  mean  "  when 
there  is  no  officer  legally  authorized  to  perform." 

Holmes  «.  Smith 57 

2. ,  authorized  to  eaDomine  claim  of  executor  against  estate.y    Where 

an  executor  or  administrator  is  a  creditor  of  the  deceased,  the  statute 
authorizes  proof  of  his  claim  to.  and  its  examination  by,  the  surro- 
gate, and  such  executor,  etc.,  is  not  permitted  to  retain  any  part  of  the 
property  of  the  deceased  without  such  proceeding. 

Smith  v.  Christopher 288 


jurisdiction  of. 

See  Administrator,  640. 

Suspension  of  Power  of  Alienation — whcU  is  not  in  eonfiict  with  stiUute 
against. 

See  Will,  651 . 

Taxation  —  assessment  for  local  improtements  in  Brooklyn.]  By  Laws 
1861,  chap.  298,  appointing  a  commission  to  improve  Atlantic  avenne, 
Brooklyn,  assessors  were  directed  to  estimate  the  cost  of  riading 
and  paving,  and  certify  the  same  to  the  commissioner,  and  the  cost 
was  to  be  assessed  upon  lands  fronting  the  avenue,  etc.  Held,  that 
the  assessment  being  imposed  on  the  lands  mentioned  by  the  law 


1 
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itself,  the  neglect  of  the  aaaessors  to  certify  to  the  commiBsioners  did 
not  invalidate  such  assessment. 

SoBCHAN  «.  City  of  Bbooklyk 816 

2.  ,  ftatutary  eoMtruction,  Laws  1861,  ehap.  398;  1869,  cAop.  744  — 

directory  profdsian.]  Bj  Laws  1869,  chap.  744,  the  commission  was 
ordered  to  complete  the  work,  report  the  total  cost  to  the  common 
oooncil  before  the  1st  of  June,  and  the  assessors  were  directed 
npon  the  making  of  snch  report  to  certify  the  cost  of  grading,  etc.,  to 
the  common  oonncil,  and  the  said  cost  was  to  be  assessM  and  collected 
as  provided  by  the  previous  law.  HM,  (1)  that  the  direction  to 
report  June  1st  was  only  directory,  and  a  report  made  more  than  a 
year  afterward  was  a  sufficient  compliance  with  the  law,  and  (2)  that 
the  certificate  by  the  assessors  was  not  essential  to  the  validity  of  the 
assessment.  lb. 

8.  ,  irreotUarities  in  Msessment  not  reviewable  eoUaterally,]    In  an 

action  to  declare  void  an  assessment  sale  as  a  cloud  on  tne  title, 
7idd,  that  irregularities  in  the  manner  in  which  the  assessors  per- 
formed their  duty  could  not  be  reviewed  collaterally.  lb. 

4. ,  not  allowable  in  aid  of  private  purpose  —  manufacturing  estab- 
lishment a  prioate  purpose,]  No  tax  can  be  levied  by  a  municipal  cor- 
poration which  is  not  for  a  public  purpose,  and  the  benefit  which  may 
come  to  a  city  or  village  from  a  successful  manufacture  is  not  a  public 
purpose. 

Wbibmbrv.  Yillagb  of  Douglas 514 

6. ,  municipal  bonds — when  void.}  By  Laws  1867,  chap.  837,  the  vil- 
lage of  D.  was  authorized,  with  the  consent  of  a  majority,  etc,  of  the 
owners  of  taxable  property,  to  issue  village  bonds  in  aid  of  a  cor- 
poration located  in  said  village  and  engaged  in  the  manufacture  of 
lumber,  and  provision  was  made  for  Uie  payment  of  the  principal 
and  interest  of  such  bonds  by  tax.  Held,  (1)  that  the  legislature 
had  no  power  to  authorize  the  issue  of  such  bonds;  (2)  that  the 
consent  of  a  majority  of  the  owners  of  taxable  property  would  not 
render  such  issue  valid  ;  and  (3)  that  the  bonds  were  void,  even  in 
the  hands  of  an  innocent  holder  for  value.  lb. 

Q,  ,  estoppel — wh€tt  is  not.]    The  bonds  were  issued,  and  the  taxable 

inhabitants  of  the  village,  on  one  occasion,  voted  a  special  tax  to  pay 
the  interest.  Held,  that  the  voting  of  the  tax  did  not  estop  the  village 
from  denying  the  validity  of  the  l^nds.  lb. 

7.  ,  dssessmerU  of  corporation  —  where  principal  office  of  corporation 

is,]  A  corporation  owned  a  canal  operated  for  the  purpose  of  furnish- 
ing water  power  to  mills  which  was  located  in  one  assessment  dis- 
trict. The  books  of  the  company  were  kept,  the  rents  for  water  power 
received,  and  the  debts  and  dividends  paid  at  an  office  occupied  by 
the  treasurer  in  another  assessment  district.  Held,  sufficient  to  jus- 
tify the  assessors  in  holding  that  the  last-named  district  was  where 
the  principal  office  of  the  corporation  was  kept,  notwithstanding  an 
affidavit  by  the  treasurer  of  the  corporation  that  it  had  no  principal 
office. 

Pboplb  ex  rel.  Oswego  Canal  Co.  v.  Citt  of  Oswego 673 

8. ,  surplus  profits.]    The  treasurer  of  the  company  made  affidavit 

that  the  capital  stock  of  the  company  was  $10,000 ;  the  annual  income 
$7,000 ;  the  annual  expenses  $2,0v  0  to  $5,000.  Hdd,  to  authorize  an 
assessment  upon  $4,000  surplus.  lb. 

9. ,  rules  governing  assessors  in  making  estimates.]    (1)  As  to  matters 

relied  upon  to  exempt  a  person  or  his  property  from  taxation,  which, 
from  their  nature,  are  only  known  to  him  or  to  the  witnesses  he  may 

Vol.  VI.  N.  Y.  Rep.  —  97 
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produce,  and  there  is  no  evidence,  impairing  materially  the  force  of 
it,  known  or  proved  to  the  assesaore,  me  evidence  on  tne  part  of  the 
person  assessed  concludes  the  assessors,  and  thej  must  assume  the 
matter  sworn  to  as  true  and  correct  the  roll  accoraingly.  (2)  If  the 
assessors  know  of  facts,  or  they  are  proved  before  them,  rebutting  or 
essentially  qualifying  the  evidence  on  the  part  of  the  person  aaseseed, 
and  he  does  not,  on  bein^  informed  of  the  facts,  which  are  known  to 
the  assessors,  satisfactorily  rebut  or  explain  them,  they  are  not  con- 
cluded by  his  evidence.  (3)  The  assessors  are  not  in  any  case  con- 
cluded by  the  opinion  of  witnesses  as  to  the  value  of  either  real  or 
personal  property,  unless  the  evidence  on  the  part  of  the  person 
assessed  is  the  only  evidence  before  them  and  they  have  no  information 
or  evidence  that  leads  them  to  different  or  higher  estimatee.  lb. 

power  oflegulature  m  to. 

See  CoNSTiTunoNAL  Law,  847. 

Tbnanct  IK  CoMicoN — conetructtve  poeeeeeion,  when  euffieierU, 

See  Partition,  483. 

Tbnanct  bt  thb  Cuktest — not  abrogated  by  stcUtUee  reloHng  to  married 
ieomen,]  The  statutes  relating  to  married  women  have  not  changed 
the  common-law  rule  as  to  tenancy  by  the  curtesy  in  lands  seized  by 
the  wife  at  her  death,  and  not  devised  by  her. 

ZnCMBRMAN  V.  SCHOSNFELDT 148 

TiTLB — to  money  obtained  upon  forged  instrument  does  not  wet  in  trans- 
feree not  parting  vnth  value  A  One  G.  upon  a  foreed  bond  and  mort- 
gage obtained  from  plaintiff  a  sum  of  money  which  he  paid  to  defend- 
ant in  satisfaction  of  an  antecedent  debt.  Held,  that  defendant,  not 
having  parted  with  value,  had  no  better  title  to  the  money  than  G.,  and 
plaintiff  was  entitled  to  recover  the  same. 

Stephens  o.  Bd.  of  Education  of  Bbookltn 148 

2.  ,  Demand — when  necessary.]    Held,B\BO,  that  a  demand  was  a 

condition  precedent  to  the  commencement  by  plaintiff  of  an  action 
against  defendant  to  recover  the  money.  lb. 

3. ,  to  judgment  —  assignmerUfor  benefit  of  creditors — receiver.  ]  The 

judgment  was  recovered  in  the  name  of  B.,  as  plaintiff,  upon  a  note 
embraced  in  an  assignment  by  him,  in  trust  for  creditors,  and  was 
recovered  for  the  benefit  of  the  trust.  Held,  that  while  the  trust  was 
unexecuted  the  title  to  the  judgment  was  not  in  B.,  but  in  his  assignee, 
and  would  not  vest  in  a  receiver  of  his  property,  and  this  was  not 
affected  by  the  death  of  the  assignee  intermediate  the  recovery  and 
the  appointment  of  the  receiver. 

Mkrritt  f>.  Sawyer 160 

4. ,  to  property  acquired  by  association  before  incorporation.1     The 

title  to  property  may  be  vested  in  an  association  before  it  is  incorpo- 
rated, and  no  formal  transfer  is  necessary,  after  incorporation,  to  vest 
such  title  in  the  corporation. 

American  Silk  Works  v.  Salomon 9Si 

5. ,  when  assignment  in  baiikruptcy  does  not  divest  of.     Deed  — eon- 

struction  of  reservation  in.]  By  a  provision  in  a  deed  the  gprantors 
were  entitled  to  the  use  of  a  private  way  so  long  as  they  "  shall  con- 
tinue to  own "  certain  real  estate  adjoining  it.  Held,  that  proceed- 
ings in  bankruptcy  against  the  grantors  and  an  assignment  therein, 
no  actual  disposition  having  been  made  of  the  property,  did  not  ter- 
minate their  ownership  of  the  real  estate  within  the  meaning  of  the 
provision. 

CoLiB  V.  Jamison 578 
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6. ,  sale  or  return  of  personal  property  —  waif^erJ]    Oa  the  80th 

of  November,  1871,  defendants  sold  and  delivered  personal  propertj 
to  A  for  1209.21,  upon  an  agreement  that  A  should  paj  $100  cash, 
which  was  paid,  and  the  balance  in  monthly  payments  of  $25  eadi. 
On  the  1st  of  December,  1871,  A  mortgaged  the  goods  to  plaint^, 
who  duly  filed  the  mortgage.  In  Octol^r,  1872,  after  plaintiff  had 
taken  the  property  under  the  mortgage,  defendants  brought  action 
against  A  for  the  balance  due,  and  attadied  the  property,  and,  having 
obtained  judgment  against  A,  sold  the  property  under  execution 
thereon.  HM,  that  by  the  action  and  judgment  defendants  waived 
*;heir  claim  of  title  to  the  property,  and  were  liable  to  plaintiff  for  the 
conversion  of  the  same. 

Wbic(ht  o.  Piebcb 651 

to  claim  aeeigned  by  bankrupt. 

See  Absionxbnt,  546. 


»  to  property  €usigned  for  benefit  of  eredUore, 

See  Absignhent  itob  Benefit  of  Cssditors.  804. 

fohai  i»  not  question  of  ousting  juetMe  court  ofjurisdieUon, 

See  GoNBTiTUTiONAL  Law,  458. 

to  minerals  may  be  separate  from  title  to  soU, 

See  Estate,  20. 

ichcU  is  fraudulent  conveyance. 

See  FXULUDULENT  Ck)NyaTA2(CE,  821 

in  trust  estate  iohen  in  beneficiary. 

See  Trust,  285. 

Town — proceedings  at  toum  meeting — call  for  special  meeting  — time  of 
n^eeting.]  A  special  town  meeting  was  called  "  for  the  purpose  of 
taking  such  action  as  they  may  deem  best  in  regard  to  land "  speci- 
fied, in  which  the  town  was  interested.  The  call  referred  to  a  petition 
annexed,  which  stated  that  the  meeting  was  **  for  the  purpose  of  delib- 
erating in  regard  to  the  institution  or  defense  of  suits,  or  in  the  raising 
of  money  therefor  in  relation  to  "  the  same  land.  The  meeting  was 
held,  two  j  ustices  of  the  peace  of  the  town  being  present,  a  vot-e  was 
ordered  to  be  taken  by  ballot  in  relation  to  the  institution  of  such 
suits ;  a  ballot  was  taken  and  it  was  determined  to  institute  them, 
and  W.  was,  by  ballot,  appointed  agent  or  attorney  to  institute  them. 
There  was  appropriated  a  sum  not  exceeding  $400  for  the  expense  of  the 
suits.  The  meeting  was  called  and  held  at  1  p.  M.  and  the  polls  were 
kept  open  until  sunset.  Held,  (1)  that  the  call  was  sufficiently  spe- 
cific ;  (2)  that  the  proceedings  at  the  meeting  and  the  hours  during 
which  it  was  held  were  regular,  and  (8)  that  W.  was  entitled  to  his 
reasonable  expenses  in  the  performance  of  his  duties  in  instituting 
the  legal  proceedings  directed. 

People  ex  rel.  Wells  «.  Bd.  of  Audit  of  Hempstead 874 

8. ,  mandamus — to  enforce  allowance  of  daim  against  town,]    Held, 

also,  (1)  that  mandamus  to  the  board  of  town  auditors  was  proper  to 
enforce  the  allowance  of  the  claim  of  W.,  and  (2)  that  although, 
by  an  adjournment  of  the  board  sine  die  before  the  issue  of  such  writ, 
it  could  not  be  enforced  against  the  members,  it  could  issue  to  be 
enforced  at  the  next  lawful  meeting  of  the  board.  lb. 


when  liable  for  acts  of  officers  exceeding  atUhority, 

See  Ck>NTBAer.  48. 
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Trade-mark  —  infringement  of — uee  of  9umame.'\  Plaintiff  had  for 
some  years  manufactured  and  vended  an  article  called  "  Gouraud's 
Oriental  Cream."  Defendants,  sons  of  plaintiff,  but  haring  a  different 
surname,  commenced  to  manufacture  and  vend  an  article  of  like 
nature  with  plaintiffs,  which  they  labeled  "Dr.  T.  F.  Gouraud's 
Sons'  Ordme  Orientale."  Heldy  that  plaintiff  was  entitled  to  an  injunc- 
tion restraining  the  action  of  def  endeknte. 

GoxjRAUD  «.  Trust 133 

Trial — submission  of  single  question  of  fact  to  jury — pracHee  at.}  At  a 
trial  of  an  action,  for  the  purpose  of  removing  a  cloud  from  the  title 
to  real  estate,  a  submission  was  made  to  the  jury  of  a  single  ques- 
tion^  which  was  the  only  one  in  dispute,  without  objection  from 
defendant.  Held,  (1)  that  defendant  was  bound  by  his  assent,  and 
could  not  claim  such  course  to  be  error,  and  (2)  that  the  court  under 
the  Code  had  the  right  to  thus  submit  a  disputed  question  of  fact. 

Zimmerman  v.  Schcenfeldt 142 

2  ,  exception  to  nonsuit.]    An  exception  at  trial  to  an  order  directing 

a  nonsuit  held  sufficient  to  preserve  plaintiffs  rights,  even  though  he 
failed  directly  to  request  the  submission  of  the  case  to  the  jury. 

Freund  v.  Imf.  &  Trad.  Nat.  Bane 286 

8.  ,  practice  at  —  repetition  of  matters  charged  to  jury  cannot  be 

required.]  Where  the  charge  of  the  court  has  fully  covered  a  matter 
requested  to  be  charged,  and  in  substantial  accordance  with  the 
request,  it  is  not  error  to  refuse  to  repeat  the  charge  as  to  such  matter. 

Ck>LE  «.  Van  Keuren 480 

4.  ,  general  exception  not  available.]    Unless  the  whole  portion  of  a 

charge  excepted  to  is  erroneous,  an  exception  to  "  each  and  every 
part  of  the  charge,"  does  not  avail. 

Harwood  «.  Keegh 605 


wTien  exception  sufficient. 

See  Aqbnot,  402. 
amendment  on. 

See  Amendment,  523. 

practice  on — point  not  raised  at,  will  not  be  renewed  on  appeoL 

See  Appeal,  400. 

ground  of  objection  to  evidence  must  be  stated. 

See  Criminal  Evidence,  215. 

of  criminal  action — sentence  — mistake  in  record. 

See  Criminal  Practicb,  258. 

toJien  exception  to  charge  sufficient. 

See  Evidence,  81. 

objection  to  improper  evidence  must  bespeeiflc 

See  Evidence,  869. 

motion  for  new,  ufithout  stating  grounds. 

See  Practice,  188. 

practice  at — oijection  to  mode  of  proving  fact. 

See  Practice,  562. 

verdict  on  conflicting  evidence,  when  conelusioe. 

See  Verdict,  585. 
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Tbubt — token  estate  vests  in  benefleiary.]  K.  took  title  to  lands  in  hin  own 
name,  and  executed  to  I.  a  declaration  of  trust  stating  that  he  held  title 
to  secure  a  debt  due  him  from  I.  Held,  that  this  not  being  an  express 
trust  authorized  by  statute  no  estate  vested  in  the  trustee.  The  title 
would  be  in  the  beneficiary  subject  to  the  execution  of  the  power  in 
trust 

Enicksbbocksb  Life  Ins.  Co.  v.  Rwl 285 

8. ,  when  fraudulent  conveyance  of  trust  estate  by  trustee  valid  as 

against  the  cestui  que  trust]  B.,  who  held  title  to  real  estate  through 
an  unrecorded  deed,  devised  such  estate  to  her  husband  W.  in  trust 
for  her  two  children.  The  will  gave  W.  full  dominion  over  the 
property,  including  power  of  sale,  and  provided  that  the  purchaser 
should  be  '*  without  liability  in  respect  to  the  application  of  the 
purchase-money.'*  W.  suppressed  the  will,  altered  the  unrecorded 
deed  by  erasing  the  name  of  B.  and  inserting  that  of  S.,  and  placed 
it  upon  record.  Afterward  S.  conveyed  a  part  of  the  property  to  inno- 
cent purchasers^  and  the  remainder  to  the  second  wife  of  W.,  who 
mortgaged  the  same.  Held,  that  W.  having,  under  the  will,  full 
power  to  sell  and  convey  the  property,  his  doing  so  in  an  irregular 
manner  did  not  affect  the  validity  of  the  transfers,  and  the  deeds  and 
mortgages  received  in  good  faith  for  value,  from  8.  and  W.'s  second 
wife,  were  valid  as  against  the  cestvis  que  trust  under  the  will  of  B. 

Du  Bois  9.  Barker 849 

when  aetion  does  not  lie  against  trustee. 


^  See  Statute  of  Frauds,  611. 

Turnpike — constitutional   law — Lau)s   1855,   chap.  M7,  constitutional. 

Individual  owning  turnpike  may  sue  for  penalty  for  running  gate,  in 

his  own  Tuime.]     Laws  1855,  chap.  347,  authorizing  the  sale  and 

^  transfer,  by  a  turnpike  company,  of  its  corporate  rights  and  fran- 

■  ^  chises  to  any  person  or  corporation,  held  constitutional.    Held,  also, 

that  an  individual  could,  under  such  act,  take,  enjoy  and  convey  such 
franchises,  and  his  grantee  could  maintain  an  action  in  his  own  name 
to  recover  the  peiudty  provided  by  Laws  1855,  chap.  485,  against  one 
running  a  toU-eate  on  such  turnpike. 

Clow  «.  v an  Loan 458 

•,  corporation  —  liability  to  forfeit  charter  cannot  be  set  up  collater- 


ally.] Held  further,  (1^  that  it  was  immaterial  in  such  action  that 
the  company  had  ceasea  to  exist ;  or  (2)  that  it  had  rendered  itself 
liable  to  forfeiture  of  its  franchise  by  misuser  or  omissions,  no 
judicial  proceedings  for  forfeiture  having  been  instituted,  lb. 

8. ,justice^s  eourt  —  what  is  not  qttestion  of  title,  ousting  of  jurisdic- 
tion.] Plaintiff  was  in  possession  of  the  turnpike  under  a  deed, 
whicn  he  introduced  in  evidence.  Defendant  did  not  dispute  the 
title  by  proof.  Held,  not  to  involve  a  question  of  title  to  real  estate 
so  as  to  oust  a  justice's  court  of  jurisdiction.  lb. 

Ultra  Yirbs — corporation  cannot  ratify  act  done. 

See  Corporation,  488. 

Undbrtakinq  —  to  account  for  income  of  property  in  Utigation.]  After 
judgment  against  I.  in  an  action  to  recover  the  possession  of  lands,  I., 
intending  to  appeal,  executed  to  plaintiffs  an  undertaking  under 
seal,  with  sureties  and  a  nominal  consideration,  wherein  it  was  agreed 
that,  upon  condition  that  I.  was  permitted  to  retain  possession  of  the 
lands  until  the  final  determination  of  the  action,  if  the  determination 
was  adverse  to  I.  they  would  be  liable  for  the  rents  and  profits  of  the 
lands  to  an  amount  not  exceeding  ffiOO  per  annum.  Held,  that  the 
undertaking  was  valid  and  the  sureties  liable  according  to  its  terms. 

Shttm^ay  v.  Harmon 626 


774  INDEX. 

Undertaking — GonHrmMl.  '««. 

of  disorderly  person. 

See  Disorderly  Person,  9. 

United  States  CJourt  —  remowU  of  cause  to. 

See  Practice,  64. 

UsTTRY — affecting  mortgage  may  he  set  up  by  holder  of  subsequent  ineum' 
brance.  Trust  —  token  estate  vests  in  beneficiary.]  The  purchaser  of 
real  estate  at  a  sale  under  the  foreclosure  of  a  mechanic's  lien,  held, 
entitled  to  set  up  the  defense  of  usury  against  a  mortgage  existing 
prior  to  said  lien. 

Knickerbocker  Life  Ins.  Co.  v.  Bill 286 

defsnseof  may  he  set  up  on  note  made  and  payable  in  this  State, 


and  negotiated  abroad. 

See  Conflict  of  IiAW«448. 

wiriance  in  plea  of 

See  Pleading,  448. 

Variance  — in  criminal  action. 

See  Crdonal  Pleading,  906. 

in  plea  of  usury. 

See  Pleading,  448. 

Venjoe — change  of,  in  criminal  action. 

See  Criminal  Practice,  8d4. 

Verdict — on  conflicting  evidence  conclusive.]  The  verdict  of  a  jarj  on. 
conflicting  evidence  ought  not  to  be  disturbed,  except  in  clear,  marked 
and  exceptional  cases,  where  there  is  evidence  of  passion,  prejudice, 
partiality,  bias  or  palpable  mistake,  or  misconception  in  respect  to  the 
evidence 
MiLLiMAN  t>.  N.  Y.  C.  AND  H.  R.  B.  R.  Co 586 

token  so  excessive  as  to  show  pr^udice. 

See  Abatement,  405. 

toTien  excesswe  in  action  for  Section  of  passenger  firom  railroad  triMsa^ 

See  Damages,  486. 

Verdict  —  when  objection  to,  not  available. 

iSi8«  Practice,  864. 

Villages  —  wksn  equity  toUl  not  restrain  proceedings  to  incorporate.'] 
Where  proceedings  under  the  general  law  to  incorporate  (Laws  1870, 
chap.  291)  a  village  with  an  area  of  two  square  miles  were  in  progreea, 
held,  that  the  fact  that  some  square  mile  within  the  area  did  not  con- 
tain the  population  required  by  the  act  would  not  authorize  an  injano- 
tion  to  restrain  the  proceedings  to  incorporate. 

Stephens  v.  Minnbrlt S18 

bonds  of,  for  private  purpose  void. 

See  Taxation,  514. 

Voluntary  Conveyance — toJuU  is  fraudulent  as  to  creditors. 

See  Fraudulent  Conveyance,  321. 

Waiver  —  of  defense. 

See  Statute  of  Limitation,  160. 

when  agent  has  authority  to  make. 

See  Insurance,  591. 
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in  eondUion  of  taU  ofpefnonal  property. 

See  Tttlb,  651. 

TV  ABEH0U8BMAN  —  wkeu  eommon  carrier  liable  ae. 

See  DKLrvERT,  662. 

Warbaittt  —  what  doee  not  eonstituie.  Sale  —  when  pttrehaeer  of  per- 
eonal  property  may  not  rescind]  —  Defendants,  who  were  manuiactnr- 
era  of  affricaltunJ  implements,  applied  to  plaintiff,  a  dealer  in  iron, 
to  sell  tnem  ten  tone  of  '*  doable  A.  pipe  iron."  Plaintiff  agreed  to 
sell  such  iron  at  a  epecified  price,  and  afterward  obtained  some  iron, 
whidi  he  shipped  to  defendants  as  doable  X  pipe  iron.  Defendants 
gave  their  note  for  the  price.  The  qaalitj  of  the  iron  coald  be  deter- 
mined bj  testing,  bat  without  testing  defendants  mixed  five  tons  of 
it  with  other  iron  and  made  castings  therefrom.  After  the  castings 
were  made,  the  iron  was  found  to  be  worthless.  Defendants  there- 
upon notified  plaintiff  that  thej  rescinded  the  contract,  and  offered  to 
return  the  five  tons  unused.  Plaintiff  knew  the  purpose  for  which 
defendants  bought  the  iron.  Held,  (1)  that  there  was  no  warranty  of 
the  qnalitT  of  Uie  iron  hj  plaintiff,  express  or  implied ;  (2)  that  de- 
fendants, having  used  the  iron  without  testing  its  quality,  could  not 
rescind  the  contract  on  the  ground  that  the  iron  was  worthless; 
and  (8)  that  they  were  liable  to  plaintiff  upon  the  note. 

DouHCBo.  Dow 668 

in  appUeation  for  Ufe  inewranee  poUey — when  it  mutt  he  pleaded, 

5m  IjrauBAircB,  864. 

Wat — right  ofprinaU, 

See  Eabemkst.  065. 

Whabf — negligenee  qf  oeeupant  ofaeto  water  approaekst. 

See  Nbgliokncb,  880. 

WiFB — married  female  infant  eannot  deeiee  real  ettate. 

See  Infahct,  142. 

when  contract  of,  wOl  net  eharye  eeparate  estate. 

See  Mabsied  Woicak,  440, 444. 

fi^ien  married  woman  may  not  recover  for  services. 

See  Mabribd  Woicah,  464. 

Will —  execution  ef,]  The  statute  does  not  require  a  testator  to  declare, 
in  words,  to  the  subscribing  witnesses  that  an  instrument  which  they 
are  called  to  witness  is  his  will ;  it  is  sufficient  that  the  testator  make 
known  to  the  witnesses  by  acts  and  words  that  it  is  regarded  and 
accepted  as  his  will,  and  that  the  witnesses  subscribe  it  as  such  at  the 
testator's  request. 

Thoicfsokv.  Sbastedt 78 

2. ,  when  one  witness  may  show  circumstances  attending  execution.] 

What  transpired  at  the  execution  of  a  will  mav  be  established  as 
a  matter  of  fact  by  the  recollection  of  one  of  tne  subscribing  wit- 
nesses when  the  other  has  forgotten  it.  lb. 

8. •  construction  of — advances?^    A  will  which  gave  a  legacy  to  W., 

a  son  of  testator,  directed  that  W.  should  have  no  portion  of  the  estate 
until  he  had  fairly  accounted  for  and  settled  the  amount  charged 
acminst  him  in  testator's  book  for  money  advanced  by  testator  to  mm. 
The  testator's  books  had  charges  against  W,to  the  amount  of  $18/X)0. 
W.  had  a  oonnter-elaim  against  testator  to  the  amount  of  $6,000  more 
than  thai  amount.    Hdd,  that  tlie  right  of  W.  to  the  Icigscj  was  not 
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dependent  upon  the  payment  by  him  of  the  amount  appearing  on  the 
testator's  books,  but  only  on  a  fair  aoooonting,  and  W.  was  entitled 
to  the  payment  of  the  $6,000  due  him  in  addition  to  the  amoont  of  his 
legacy. 

GiLBiAN  «.  Oilman 211 

4. ,  majarUy  of  exeetUors  may  act.]    Held,  also,  that  a  majority  of 

the  executors  had  the  right,  with  the  consent  of  the  surrogate,  to 
adjust  the  account  with  W.  lb. 

5. ,  construction  of.  Legacy  —  when  it  does  not  lapse.]  A  will  con- 
tained this :  "  I  direct  my  son  J.  to  pay  unto  my  daughters  H.,  £.  and 
S.  $400  each,  which  I  give  and  bequeath  to  them  and  their  heirs  for- 
ever." The  payment  of  this  was  charged  on  a  farm  given  by  the 
will  to  J.  The  will  contained  in  another  clause  this :  "  I  direct  tliat 
my  daughters  shall  live  with  J.  and  have  a  support  off  the  farm ; 
and  the  money  I  have  bequeathed  them  to  be  paid  in  one  year  after 
they  shall  severally  marry,  or  be  inclined  to  leave  J.  and  live  else- 
where." Held,  that  the  time  given  for  the  payment  of  the  legacies 
was  for  the  benefit  of  the  estate,  and  they  did  not  lapse  and  faU  into 
the  Inheritance  by  the  death  of  the  legatees  without  marrying  or 
departing  from  the  devisee  during  life. 

LoDBR  ff.  Hatfield 2S9 

6. fConstruction  of — when  issue  of  dead  ehiid  take.]  A  will  gave  prop- 
erty- to  P.,  wife  of  E.,  during  their  joint  lives,  and  upon  the  death  of 
eitner,  to  the  ''  use  of  the  survivor  of  them  and  the  cnildren  of  them, 
during  the  life  of  such  survivor,  in  equal  proi>ortion8,"  and  upon  the 
death  of  both,  then  to  be  divided  "  equally  among  sJl  the  <^ildren 
*  *  *  who  may  then  be  living,  and  the  lawful  issue  of  any  who 
may  then  be  dead,  per  stirpes  and  not  per  capita."  Held,  that  upon  • 
the  death  of  E.,  leaving  P.  surviving,  the  issue  of  a  dead  child  of  P. 
and  E.  took  the  share  the  child  would  have  been  entitled  to  if  living. 

BowNB  «.  Underhill 844 


-,  marriage  revokes  toiU  of  woman  notwithstanding  ante-nuptial 


agreement.]  A  woman  executed  her  will  and  subsequently  married. 
She,  however,  made  an  ante-nuptial  agreement,  whereby  she  retained, 
after  marriage,  full  control  of  her  property.  Held,  that  the  marriage 
effected  a  revocation  of  the  will  under  2  R.  S.  64,  §  89. 

Lathrop  «.  DuNLOP 6ia 

8. ,  construction  of —  sttspension  of  power  ofaUmaton  —  what  is  not 

in  conflict  with  statute  against.]  A  testator  gave  to  his  wife  and  two 
youngest  children  certain  personal  property,  and  "  the  use  of  my  home 
farm  until  the  29th  day  of  June,  1890,  the  personal  property  and  the 
use  of  said  farm  to  be  under  the  exclusive  control  and  management  of 
my  wife,"  after  which  date  the  executors  were  directed  to  sell  the 
farm,  and  divide  the  proceeds  in  a  specified  manner.  Held,  (1)  that 
the  interest  in  the  farm  of  the  wife  and  children  was  a  chattel  real ; 
(2)  that  they  took  as  tenants  in  common ;  (3)  that  the  words  '*  the  per- 
sonal property  and  the  use  of  said  farm  to  be  under  the  exclusive 
control  and  management  of  my  wife  "  were  sufficient  to  create  a  valid 
power  in  trust,  and  (4)  that  the  postponement  of  the  power  of  sale 
until  1890  was  not  a  suspension  of  the  power  of  alienation  withid  the 
provisions  of  the  statute  against  perpetuities,  and  was  valid. 

Blakchard  V,  Blanchard 551 

9. ,  construction  of —  gift  to  religious  corporation  —  suffldency  of 

description.]  A  testator  who  resided  in  Tompkins  county  directed 
his  executors  to  pay  a  specified  sum  "  to  the  officers  of  the  Protestant 
Episcopal  Churdi  into  the  fund  to  support  the  episcopacy  of  said 
church."    At  the  time  of  the  making  of  the  will  there  was  a  corpora- 
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tion  named  "*  The  trnsteefl  for  the  management  and  care  of  the  fund 
for  the  support  of  the  episcopate  of  the  diocese  of  Central  New  York/' 
which  had  charge  of  a  fund  for  the  support  of  the  Episcopal  hishop 
of  that  diocese,  which  embraced  Tompkins  county.  The  testator 
knew  of  the  existence  of  such  corporation,  and  at  the  time  of  the 
execution  of  the  will  an'  effort  was  being  made  to  increase  the  fund. 
Held,  that  the  description  in  the  will  was  sufficiently  explicit  to  desig- 
nate the  fund  intended,  and  the  trustees  thereof  were  included  in  the 
term  "  officers  of  the  Protestant  Episcopal  Church." 

Trustees  of  Fund  of  Episcopate  v,  Colbgrove 614 

10. ,  wlitn  extrinsic  evidence  admissible  to  ewpUUn  intetU.]    There 

were  shown  to  be  other  dioceses  in  which  there  were  trustees  and 
funds  for  the  support  of  the  episcopate.  Held^  that  as  the  ambiguity 
was  caused  by  extrinsic  evidence,  it  could  be  removed  by  the  same 
evidence.  Held,  also,  that  evidence  of  statements  made  by  testator 
about  the  time  he  made  his  will  were  admissible  to  show  his  intention 
as  to  the  parties  who  he  designed  should  take  the  bequest.  lb. 

■        married  female  infant  cannot  devise  real  estate. 

See  iNFAifCT,  142. 

afterhorn  child. 

See  Inheritance,  687. 

beqttest  of  unexTiausted  principal  of  legacy  over,  valid. 

See  Lbgact,  601. 

construction  of — wTten  real  estate  treated  as  personal. 

See  Real  Estate,  626. 

Witness — uhen  deokvration  of  deceased  person  admissible  (Code,  §  899). 

See  EviDBNGB,  288. 
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